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A
s with landowners generally, a 
storeowner has a duty to keep 
the premises reasonably safe for 

persons on it. I A breach of this duty 
may arise when a customer of the store 
is injured as a result of a fall caused by a 
slippery substance on the store's floor. 
However, proof of notice on the part of 

; the owner, actual or constructive, of the 
'slippery substance on the floor is 
essential to establish a breach.1 In the 
absence of testimony from a store 
employee regarding the employee' s 
knowledge of the presence of the 
slippery substance, resort to testimony 
concerning statements made by or to a 
store employee about the fall and! or 
slippery condition may be essential to 
establish the requisite notice. Such 

: statements could be an employee saying 
; over the store's public address system, 

"Spill on aisle 3, need for a clean-up", or 
,an employee saying to the fallen 

customer, "I told maintenance to clean 
, this mess Up", "You are not the first to 
slip on this mess ", or "ltls my fault; I did 
not clean it up· right away"; or a 

. customer telling an employee, "There is 
a spill on aisle 3. 11 

Testimony regarding such 
statements is clearly relevant on the 
issue of notice, as notice of the spill on 
the part of the employee making the 
statement is inferable from the 
statements which notice IS then 
imputed to the storeowner. But is the 
testimony admissible when the 
inevitable hearsay objection is raised, 
citing New York's speaking agent rule? 
Under this rule, the hearsay statement 
of an employee is admissible against 
his/her employer as an admission of 
the employer only if the making of the 
statement is an activity within the scope 
of the employee's authority.' Notably, 
under this rule, hearsay statements by 
employees without authority to speak 
are not admissible even where the 
employee was authorized to act in the 
matter to which his statement relates.4 

The Court of Appeals' recent decision in 
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Tyrrell 11. WalMMart Stores, Inc.5 provides 
some answers to the admissibility issue, 
both by what the court held and what 
the court did not hold. 

In T:vrrell, plaintiff, a profoundly 
mentaUy~i.Ll1paired and overweight 49-
year~old woman, was injured when she 
slipped and fell on a jelly-like substance 
which was present on the floor of the 
candy isle in defendant's store. To 
establish defendant's notice of this 
condition, plaintiff relied on the 
testimony of her husband, who was 
similarly mentally-impaired. He 
testified that shortly after the accident, 
as he was helping plaintiff up, a 
woman, wearing a blue coat, appeared 
at the scene and said "I told somebody 
to clean this mess up. II While the 
woman had a name tag on the coat, he 
was unable to give the name and title on 
it because he could not read. The trial 
court overruled defendant's hearsay 
objection, determining that the 
statement was admissible as an 
admission of defendant under New 
York's speaking agent rule since the 
woman was undoubtedly an employee 
of defendant and the statement 
concerned a spill, which all employees 
were obligated to clean up. It also ruled 
the statement was admissible under 
New York's excited utterance exception 
to hearsay rule. On defendant's appeal 
to the Third Department from a 
judgment entered on a verdict in favor 
of plaintiff, the court held that the 
husband's testimony regarding the 
employee's statement was properly 
admitted as an excited utterance, but 
not as an admission.6 As to the latter, the 
court held that the speaking agent 
exception was unavailable because 
plaintiff failed to establish that the 
woman was authorized to make the 
statement. 

The Court of Appeals granted leave 
to appeal. Before the Court, plaintiff, 
aided by an smicus curiae brief 
submitted by NYSTLA, argued not only 
that the trial court's ruling was proper 
in all respects, but also that, 
alternatively, the statement is not 
hearsay and that New York's speaking 
agent rule should be eliminated in f';lVor 
of an employee' hearsay exception 
patterned after FL'dl'r~ll Rules of 
Evidence 801 (d)(2)(D), which had been 
adopted in 46 states.'! Initially, the 
Court of A Pl'e" b hel d that the 

NEW YORK STATE TRIAl.l.AWYEltS INSTITUTE 

Appellate Division correctly concluded 
that the statement was not admissible 
under the speaking agent rule because 
plaintiff failed to establish that the 
employee was authorized to make the 
statement. As to the admissibility of the 
statement under the excited utterance 
exception, the Court concluded that the 
Appellate Division erred in upholding 
that statement's admissibility as an 
excited utterance because the plaintiff 
failed to establish the foundation 
elements for that exception. With this 
ruling, the Court reversed the judgment 
and remanded the matter for a new 
trial. Notably, the Court did not address 
the non-hearsay argument, noting that 
the argument was not raised before the 
trial court, nor did the Court address 
the argument for elimination of the 
speaking agent rule. 

In light of Tyrrell, what does 
plaintiff's counsel argue when counsel 
seeks to admit into evidence out of 
court statements' of employees similar 
to the ones noted above? Tyrrell 
suggests three separate arguments. 

Initially, it should be argued that 
such statements are not hearsay at alL In 
that regard, hearsay is defined as a 
statement made out-of-court which is 
offered to prove the truth of the matter 
stated in the statement.s As is evident [' 
from this definition, an out of court 
statement constitutes hearsay only 
when offered for the truth of the matter 
stated in the statement. Thus, to avoid 
the hearsay ban, counsel should not 
argue that the statement is being offered 
as proof of the matter stated in the 
statement, ie, there is a spill on aisle 3, I 
(employee) told maintenance to clean 
this up, it is my (employee) fault. 
Rather, counsel should argue that the 
statement is offered to prove 
circumstantially notice on the part of 
the employee of the spill. In that regard, 
while the employee does not state 
direct! y that the employee had notice of 
the condition before plaintiff's slip and 
fall, such statements indicate I 

circumstantially that the employee was i 
aware of the condition. I 

When such an argument has been i 
made, the courts have upheld them. i 
Thus, in Stern v. Waldbaum, Inc.9 the, 
Second Department held that testimony I 
of a customer that she heard! 
announcement over the defendant's, 
public address system directing an i! 
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employee to clean up a spill 
should have been admitted 
to prove notice as it was 
offered to prove 
circumstantially the 
employees' knowledge of 
the spill and thus 
defendant's knowledge of a 
spill. In Gelpi v. 37th Ave. 
Real ty Corp. w the Second 
Department held that 
testimony of plaintiff 
wherein she stated she 
heard a customer in 
defendant's store tell an 
employee of the store that 
he (customer) had a jar of 
garlic which was leaking 
was not hearsay because it 
was offered to prove that the 
employee and therefore the 
store had notice of the 
presence of garlic oil on an 
aisle at its store upon which 
plaintiff slipped. To be sure, 
there are several decisions, 
which appear to reject the 
non-hearsay argument of 
circumstantial notice. n 
However, analysis of the 
briefs submitted in those 
cases reveal that the nOTI

hearsay argument was 
never raised. VVhen raised, 
as in Stem and Gelpi, it has 
been accepted.-:·Thus, these 
decisions carmot be viewed 
as authority for the 
proposition that employee 
statements offered to prove 
notice circumstantially are 
barred by the hearsay rule. 

The lesson is clear -
Argue that the employee's 
statement is not hearsay as it 
was offered to prove 
circumstantially notice of 
the spill. Counsel should 
also explore whether the 
statement is admissible as a 
hearsay exception, such as 
excited utterance or 
declaration against interest. 
Admissibility under an 
exception would permit the 
statement to be used as 
proof of the stateInent 
contents as well as notice. 
Notably, the absence of 
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authority of the employee to 
make the statement does not 
automatically defeat 
admissibility under these 
exceptions, as admissibility 
thereunder is not dependent 
upon the fact of authority to 
speak.12 An excited 
utterance made by an 
employee is lIadmissible to 
the same extent as if made 
by a person not an 
employee. liD Qualification of 
the statement as an excited 
utterance will depend upon 
counsel demonstrating to 
the trial court's satisfaction 
that the statement was in 
reaction to a startling or 
upsetting event, and that the 
statement was ma'de while 
under the stress of 
excitement caused by that 
event.14 Tyrell implicitly 
recognizes that a slip and 
fall resulting in apparent 
injury to a customer can 
satisfy as the requisite 
startling even!. In that 
regard, defendant had 
argued that non-sanguinary 
events generally, such as 
slip and falls, cannot be 
startling events as a matter 
of law because they do not 
have the requisite shock 
value to satisfy the 
exceptions underlying 
policy. Thus, counsel should 
focus on establishing that 
the statement was made by 
the employee while under 
the stress of excitement 
caused by the slip and fall. 

Whether the statement 
was made while under such ,
stress will involve a 
consideration of all the 
surrounding circumstances. 
These include the person 
involved in the slip and fall, 
existence of injury or pain, 
the amount of time between 
the event and the making of 
the statement, the nature 
and condition of the 
employee, the nature of the 
statement, and the activities, 
if any of the employee 
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between the event and the making of 
the statement. IS In essense counsel 
should be putting in proof from which 
a trial court could reasonably conclude 
that some nervous strain of the part of 
the employee was present which stilled 
the employee's reflective powers. The 
presence of such factors was not fully 
explored in Tyrrell, perhaps due to the 
condition of both the plaintiff and her 
husband, which led to the Court's 
decision. However, where some or all 
of these factors are present, the courts 
have found that stress of the 
excitement requirements satisfied. 16 

. 'When the employeels statement is 
against the employee's interest, i.e., "les 
my fault", III failed to clean it up when I 
was told to do SOli, counsel should 
explore the admissibility of the 
statement under the declaration 
against interest hearsay exception. 
Such an admission of fault will be 
admissible under this exception 
provided it is established that the 
employee is unavailahle.17 

Lastly, counsel should tackle head
on the speaking agent rule in two 
ways. First, it should be explored 
>vhether the employee had authority to 

I make the statement. Alternatively, if 
such authority is lacking, it should be 
argued, and a record made at the trial 

Notes 
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level, that the speaking agent rule 
should be abolished. 

As to the speaking agent rule itself, 
Tyrrell makes clear that the requisite 
authority to make the statement can be 
established directly by proof that the 
employee has been expressly given 
authority to speak for the employer, or 
circumstantially by proof of the 
employee!s managerial position. As to 
the latter, an employee who is a store!s 
manager will he deemed by reason of 
that position alone to have the 
authority to speak. IS However, 
anything less than the manager 
position, such as an assistant manager 
or low-level employee, will not 
suffice.19 Obviously then, a mere sales 
clerk, such as the employee in Tyrrell, 
will not be found to have the requisite 
speaking authority. 

When dealing with a non-manager 
employee, it will thus be necessary to 
challenge the speaking agent rule. 
Unlike what happened in Tyrrell, such 
challenge should be made before the 
trial court, either by a motion in limine 
or by an argument at trial when the 
hearsay objection is made. Notably, the 
Court of Appeals in Loschiavo v. Port 
Authority of New York20 indicated a 
willingness to consider an argument 
that the rule should be abolished. 

However the Court in Loschiavo did not 
address the challenge because of the 
pendency in the legislature of the 
proposed code of evidence which, inter 
alia, advocated a broad employee 
admission exception. Since . the 
argument for abolition in Tyrrell was 
made for the first time in the Court of 
Appeals, the Court's application of the 
speaking agent rule should not be 
viewed as a sign that the Court views 
the rule as sacrosanct and immune 
from any further challenge. 

In sum, New York evidence law 
provides various ways for the 
admission into evidence of employee 
statements regarding a slip and fall on 
the employer!s premises. Counsel 
should explore which approach is best 
for his/her case. NYSTLA!s amicus 
curiae brief in Tyrrell explores fully 
each of these approaches. It is a good 
source of law and practical tips for 
counsel which should be consulted. 
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