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I. INTRODUCTION 

In the Winter 2004 issue of the Bill 
of Particulars, this column discussed 
the impeachment of a witness in a civil 
action by proof of prior criminal 
convictions. This column will explore 
as a basis for impeachment the 
admissibility of evidence that a witness 
has engaged in "misconduct" even 
though such conduct has not been the 
basis for a criminal conviction, New 
York's so-called "bad acts" mode of 
impeachment. 

Using the basic hypothetical that 
was posited in the last column, the 
various "bad acts" of your client, the 
defendant, and the parties' fact and 
expert witnesses can be stated. They 
include: submission of a false resume 
to a prospective employer; passing bad 
checks; recreational drug use; spousal 
physical abuse; taking kick-backs from 
customers; holding foster children 
unlawfully; failure to pay mortgage 
payments which lead to a foreclosure 
and high speed, reckless driving. 
There is no doubt that the witnesses 
have engaged in this conduct, and that, 
while some of the conduct was the 
basis for a criminal prosecution, there 
was no resultant conviction. 

Your question is whether any of 
these "bad acts" are admissible in your 
civil action for impeachment purposes. 

While your first reaction may be, as 
with the previously discussed criminal 
convictions, that such impeachment 
can only occur in criminal cases, this 
reaction is contrary to existing law. 
This article will explore the various 
issues that arise when there is an 
attempt to impeach a witness by proof 
of the witness's prior "bad acts" in 
civil actions. After a discussion of the 
legal background, the article will 
explore these issues in the context of 
six questions: (I) What "bad acts" are 
potentially admissible? (2) What 
foundation must be established before 
impeaching by a "bad act"? (3) When 
"bad acts" are admissible, how are 
they admitted? (4) What discretion 
does a trial court have to regulate the 
impeachment process, and how does 
the court go about the exercise of that 
discretion? (5)-When, if ever, can a 
witness raise the Fifth Amendment in 
response to questions about prior "bad 
acts"? and (6) What is the effect of 
impeachment, and how is it charged? 

II. LEGAL BACKGROUND 

At common law, a witness could 
be cross-examined as to any prior 
conduct engaged in, though it had not 
been the basis for a criminal 
conviction, in order to discredit the 
witness, subject to the discretion of the 
trial court.' The English Common law 
at the time gave an absolute legal right 
to a litigant to assail the character of a 
witness by subjecting the witness to 
degrading inquiries, subject only to the 
discretion of the bar to avoid abuses, 
but this approach was flatly rejected by 
the Court of Appeals on the ground 
that it would create a rule "fraught with 
infinite mischief'.2 Instead, when an 
objection was made to the cross
examination of a witness regarding the 
witness's prior conduct for the purpose 
of "degrading" the witness, the trial 
court was "bound to permit such 
inquiry when it seemed to [the court], 
in the exercise of a sound discretion, 
that it would promote the ends of 
justice, and to exclude it when it 
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seemed unjust witness, 
uncalled for by the circumstances of 
the case".3 

In recogmzmg the general 
admissibility of non-conviction 
misconduct for the purpose of 
impeaching the witness, the Court of 
Appeals justified such impeachment 
on the ground that it will shed light on 
the witness's truthfulness. As the 
Court stated: 

"It is the constant practice at the 
circuit to inquire of a witness, if he 
has not been guilty of a specific 
offense, for the purpose of 
impeaching him. It is usually a 
satisfactory test. If a man admits 
himself to have been guilty of 
heinous offenses, the jury would 
justly give him less credit than if 
his life had been pure, and his 
conduct upright. If a female 
witness admits herself to have 
broken down those barriers which 
the virtue and religion of every 
civilized country have reared for 
her improvement and protection, 
her oath would be of little value 
before a jury of intelligent men."4 

While recognizing the potential 
for abuse, the court was of the view 
that such abuse would not occur 
because the trial court was gi ven 
discretion to control the cross
examination, and the witness could 
exercise his/her Fifth Amendment 
right against self-incrimination or a 
"privilege" to refuse to answer any 
"degrading" question posed.S 

The early decisions provided little 
guidance to the trial court for 
determining when a witness's non
conviction conduct could be inquired 
into on cross-examination.6 

Gradually, the Court of Appeals set 
forth a workable rule. In People v. 
Sorge, the Court of Appeals stated that 
a witness may be cross-examined 
about "'any vicious or criminal act of 
his life' that has a bearing on his 
credibility as a witness" .7 
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Additionally, "immoral acts" that bear 
on credibility were included by the 
court as acts that a witness may be 
questioned about upon cross
examination.8 Of note, such immoral, 
vicious or criminal acts need not be 
directly probative of or involve 
untruthfulness.9 In Badr v. Hogan, the 
Court of Appeals emphasized however 
that all such conduct must show a lack 
of "moral turpitude."lO More recently, 
the Court of Appeals in People v. 
Coleman!! and People v. Walker!2 has 
expanded its immoral, vicious or 
criminal acts standard to include prior 
conduct suggestive simply of the 
witness's "untruthful bent". 

With this decisional law in mind, 
New York's "bad acts" cross
examination rule can be stated: a 
witness may be cross-examined about 
any immoral, vicious or criminal act 
involving moral turpitude, even though 
not directly or indirectly probative of 
truthfulness, or act suggestive of the 
witness's lack of truthfulness. 13 New 
York's rule, it should be noted, is much 
broader than the Federal Evidence 
Rule which strictly limits "bad acts" 
cross-examination to acts which are 
probative of untruthfulness. '4 

III. POTENTIALLY ADMISSIBLE 
"BAD ACTS" 

Whether a witness's prior conduct 
falls within New York's "bad acts" 
impeachment rule, i.e., whether it is 
suggestive of a lack of moral turpitude 
or untruthfulness, is a matter of trial 
court discretionl5 Of no surprise, in 
view of the rule's broad scope, a wide 
variety of prior conduct has been 
subj"ct to the rule. However, certain 
conduct has been declared outside the 
scope of the rule. While these 
decisions may appear to be ad hoc 
decisions, several classifications of 
admissible/non-admissible conduct are 
discernible. 

Initially, it is clear that acts which 
are necessarily criminal may be subject 
to cross-examination. 16 Thus, a 

! witness may be cross-examined as to 
i 
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the commission of a murder;17 sexual 
offenses involving a child;18 rape;!9 
assaul(;20 robbery;2I attempted 
robbery;22 burglary;21 possession of a 
concealed and dangerous weapon;24 
thefl2S and drug (raflicking.26 

The case law is also clear that 
conduct involving dishonesty is a 
propel' sl1~ject for cross-examination27 

Thus, a witness may be cross
examined about obtaining money by 
false pretenses;" false statements 
made in application forms;" improper 
billings in the witness's professional 
occupation;30 possession of forged 
licenses;31 concealment of income and 

assets from government agency;32 
perjury and false complaints33 and the 
use of aliases.34 

Additionally, the New York courts 
have been fairly consistent In 

permitting cross-examination of a 
witness concerning the witness's 
engagement in acts of violence or the 
use of force or intimidation on the 
basis that such acts are antisocial in 
nature and thereby show a lack of 
moral turpitude.35 Thus, it was held 
that a witness was properly cross
examined regarding her altercation 
with a nurse at a nursing home during 
which she twisted the nurse's hand and 
arm;36 the use of force upon a child for 
whom she babysat;37 a police officer 
witness's unprovoked physical attack 
upon another police officer;J8 a police 
officer witness's use of excessive39 

force and engagement in intentional 
acts of vandalism.4o 

The case law is replete as well 
with rulings concerning the cross
examination of a witness about the 
witness's personal life and personal 
comportment. As a general 
proposition, a witness may be cross
examined regarding the recreational 
use of drugs,4! as well as drug 
addiction.42 Similarly, it was held that 
a witness could he CfO.'lS- examined 
about giving a 50-year-old woman a 
drink containing rive valium tablets.4J 

Consistent wilh the drug cases, cross
examinatioll ahout the witness's use of 
alcohol, presuillahly excessive, has 
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been upheld.44 It has also been held 
that a witness's failure to renew his 
driver's license and continued driving 
without it was subject to cross
examination45 However, the fact that 
the witness is a gambler, who played 
cards and made bets on horses is not a 
proper ground of cross-examination,46 
provided the witness was not operating 
an illegal gambling activity.47 As to 
the witness's sex life, while it may be 
proper to impeach a witness with 
questions regarding involvement in an 
adulterous affair,48 a witness may not 
be cross-examined about the fact that 
the witness had lived with several 
women,49 or that the witness, a married 
man, met a woman on a mid-day visit 
to a beach in the summer, 50 or that the 
witness had relations with various 
women, leaving clothes at their home 
and paying for their living expenses.51 

Nor is the fact that the witness 
maintained a residence on certain 
streets, and that the police made 
several visits to her house a proper 
subject of cross-examination." It has 
also been held that a witness's 
employment in an unsavory business 53 

and litigiousness cannot be the subject 
of inquiry.'4 

As a general proposition, cross
examination regarding the witness's 
personal finances are not a propel' 
subject of cross-examination. Thus, 
the fact that the witness filed for 
bankruptcy may not be cross
examined on55 as well as the failure to 
pay debts,56 and the existence of 
outstanding unpaid judgments.57 
However, a witness's failure to pay the 
fine for 44 parking tickets accumulated 
over two years was held to be a proper 
area of inquiry58 and a witness's failure 
to pay taxes and practice of paying , 
employees "off the books" was also 
held to be an appropriate area for 
cross-examination. 59 

As to other types of non
conviction conduct addressed by the 
courts, it has been held proper to cross
examine a witness concerning the 
witness's retention of a public 
document60 and the failure to carry " 



green card.61 On the other hand, it has 
been hdd improper to cross-examine a 
witness as to being AWOL and using 
disrespectful language to a superior 
officer;62 the witness's status as a 
recipient of public assistance and 
immigrant status;63 the witness's child 
having a "lying" problem64 or a college 
rule prohibiting a freshman to operate 
a motor vehicle on campus.65 

Lastly, it is worthwhile noting, as 
discussed in our last column,66 that 
while the fact of a professional 
disciplinary adjudication is not 
admissible to impeach the witness, the 
underlying facts of the disciplinary 
adjudication, to the extent that they fit 
within New York's "bad acts" 
impeachment rule, are a proper subject 
of cross-examination. Thus, for 
example, if an attorney has been 
suspended or disbarred as a result of 
conduct implying lack of moral 
turpitude or dishonesty, there can be no 
doubt 'that such conduct could be 
propert~ cross-examined on.67 

III. GOOD-FAITH BASIS 

It is well established that a witness 
may not he cross-examined about "bad 
acts" unless the cross-examiner had a 
good-faith belief that there is a 
rea,onable basis in fact that the witness 
committed such acts.68 The trial court 
is required upon objection to have the 
cross-exammer establish compliance 
with this rule.69 

To comply with this rule, it is 
necessary to show that there is some 

. II proof which leads to the conclusion, 
directly or circumstantially, that the 
cross-examiner has "some reasonable 
basis for believing the truth of things 
he was asking about". 70 A mere 
"hunch" is not enough,71 nor is it 
sufficient to rely solely upon hearsay 
statements from individuals,72 or 
information derived from privileged 
documents. 73 Likewise, an arrest or 
indictment cannot alone establish the 
requisite basis to inquire about prior 
acts.74 

Where criminal proceedings are 

BILL OF PARTICULARS 

commenced, a termination of them 
does not bar cross-examination of the 
acts underlying the proceedings unless 
the termination was the result of an 
acquittal or dismissal on the merits 
which, as a matter of law, bars cross
examination of the underlying acts." 
Where there is a dismissal of criminal 
charges, the cross-examiner has the 
burden of demonstrating that the 
dismissal was for reasons other than an 
acquittal or dismissal on the merits.'6 

IV. ADMITTING THE "BAD ACT" 

Under New York law the "sole 
permissible way to introduce 
misconduct ... is on cross-examination 
of the witness being impeached".77 In 
other words, inquiry can be made only 
on cross-examination of the witness, 
and if the witness admits to the 
commission of the "bad act", the 
witness is impeached. The impeaching 
party cannot establish the commission 
of the act by testimony from other 
witnesses or by documentary evidence, 
so-called "extrinsic evidence". 78 

Most significantly, the prohibition 
against the use of extrinsic evidence to 
establish the commission of the "bad 
act" precludes the impeaching party 
from contradicting the witness's denial 
of the commission of the act. 79 As 
expressed by the courts, when the 
witness on cross.-examination denies 
committing the "bad act", the cross
examiner or impeaching party is 
"bound by the [witness's] answers".80 
Moreover, innuendo or suggestion 
which would lead the jury to disbelieve 
the witness's denial is considered 
improper under this no extrinsic 
evidence rule. 81 

It must be noted that in New York, 
this prohibition on the use of extrinsic 
evidence comes into play even when it 
is evidenced by a document prepared 
by or signed by the witness.82 Other 
courts have held that the bar on 
extrinsic evidence would not be 
violated by the admission into 
evidence of the document when the 
witness admits to the document's 
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authenticity.83 These courts appear to 
have the better argument and, further, a 
strong case can be made for the 
document's admission even when the 
witness denies its authenticity if the 
witness himlherself clearly executed 
the document. 

New York's bar on the use of 
extrinsic evidence to contradict a 
witness's denial of the commission of 
the act is, as characterized by the Court 
of Appeals, "inflexible".84 As 
observed by the Court, it is premised 
on: 

"sound policy considerations 
for if extrinsic evidence which is 
otherwise inadmissible is 
allowed to be introduced to 
contradict each and every answer 
given by a witness solely for the 
purpose of impeaching that 
witness, numerous collateral 
minitrials would arise involving 
the accuracy of each of the 
witness's answers. The resulting 
length of the trial would by far 
outweigh the limited probative 
value of such evidence. "85 

While the rule operates to prevent 
digressions, the cross-examiner is 
nonetheless given broad latitude in 
pressing the witness for an admission 
that slhe committed the act, 
notwithstanding the witness's initial 
denials, as long as the cross-examiner 
proceeds in good faith86 As stated by 
the Court of Appeals: "[T]here is no 
prohibition against examining the 
witness further on the chance he may 
change his testimony or his 
answers. "87 Additionally, it would 
seem that the cross-examiner may ask 
upon the witness's denial whether the 
denial is being made upon an 
understanding by the witness that the 
denial cannot be contradicted by other 
evidence, though there are no cases 
supporting such a question. 

\I. EXTENT OF JUDICIAL 
DISCRETION 

The Court of Appeals has 
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consistently stated that the use of prior 
"bad acts" for impeachment of a 
witness is a discretionary 
determination for the trial court.88 The 
discretion given relates to controlling 
both the nature and extent of such 
cross-examination.89 

Thus, the trial court can surely 
control the extent of the inquiry into 
the details of the "bad act". 90 
Likewise, the trial court can evaluate 
the probative value of the "bad act" 
and balance it against such 
counterweights as unfair prejudice, its 
remoteness and the possibility it might 
confuse the issues of liability before 
the jury,9l Such balancing will be 
similar to that utilized in assessing the 
probative value of any offered 
evidence, including convictions.92 
Needless to say, prejudice is more 
likely in the case of a party witness. 
But there may be instances with 
respect to a non-party witness where 
the trial court in its discretion could 
restrict questioning that unduly 
disgraces, degrades or embarrasses the 
witness or would be unfairly 
prejudicial to the party calling the 
witness.93 

To be sure, there are decisions 
where the Court of Appeals has stated 
that the above balancing standard is 
only applicable with respect to a 
defendant in a criminal case who 
testifies in his/her own behalf. 94 

However, the Court of Appeals has 
also stated that "bad acts" 
impeachment is subject to the "usual 
rules of evidence".95 Properly read, 
these decisions should be construed to 
hold only that the criminal defendant 
specific type balancing is inapplicable 
to non-criminal defendant witnesses, 
not the general probative 
value/prejudicial effect balancing 
standard. 

Lastly, it must be observed that the 
trial court must ensure that the cross
examiner's purpose is that of 
impeachment and not for the purpose 
of improperly influencing the jury.96 
This is especially true where the 
witness is a party,9? 
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VII. FIFTH AMENDMENT 

Under New York law a defendant 
in a criminal case does not waive 
his/her Fifth Amendment right against 
self-incrimination with respect to 
conduct relating solely to his/her 
credibility when testifying in hislher 
own defense.98 However, present New 
York law is unclear whether other 
witnesses are protected by such a non
waiver rule.99 Federal law recognizes 
that a witness does not waive hislher 
Fifth Amendment right with respect to 
matters relating solely to his/her 
credibility.lOo This provision is 
intended to encourage witnesses to 
testii'y by protecting them against 
disclosure of past criminal conduct 
which is still prosecutable. Whether as 
a matter of constitutional law or sound 
public policy, New York should follow 
the federal rule. 

VIfI. EFFECT OF ADMISSION 
OF "BAD ACTS" 

As with criminal convictions, 101 

the impeachment of a witness by 
reason of the witness's commission of 
a "bad act" is to be considered by the 
jury as a factor in its determination as 
to whether the witness has been 
truthful. l02 It would be error to charge 
otherwise. 

IX, CONCLUSION 

New York law provides a broad 
opportunity to impeach witnesses not 
only by proof of their criminal 
convictions but also by proof of their 
commission of "bad acts". In view of 
the relatively broad definition of "bad 
acts", the latter mode of impeachment 
is especially so as it will encompass a 
wide variety of conduct. The attorney 
should not overlook this. mode of 
impeachment when considering ways 
to undercut a witness's credibility. 
With this point in mind, the reader may 
wish to return to the beginning of this 
article and consider how the 
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hypothetical case should be handled. 

Michael J. Hutter, Jr. is a 
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School and is special counsel to 
Powers and Santola, LLP. 
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