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It is every trial lawyer's worst nightmare. Your trial 
starts tomorrow.You represent a client who sustained cat
astrophic injuries when the car she was driving was side

/"'"\)iViped by a tractor-trailer owned by Goliath Corp. while 
\'" ./llr car and the' tractor-trailer were exiting the Thruway on 

a two-lane exit ramp. Your claim that the accident was 
caused by the negligence of the driver of the tractor-trail
er will be established by the testimony of an accident
reconstruction engineer, employed by the Thruway 
Authority, who had investigated the accident shortly after 
it occurred at the request of the Authority, to determine if 
a faulty design of the exit ramp caused or contributed to 
the accident. In the engineer's opinion, the sole cause of 
the accident was the negligence of the tractor-trailer dri
ver in permitting his vehicle to drift into the adjoining lane, 
due to the driver's lack of attention, brought about by lack 
of adequate rest. However, you have just learned that the 
engineer has died. Needless to say, you start to perspire. 

You have the engineer's report, which was prepared 
at the request of the Authority and submitted to it. The 
report summarized the engineer's findings following the 
investigation of the accident, and contains what appears 
to be a well-reasoned conclusion of negligence on the 
part of the tractor-trailer driver. Is it admissible, you won
der? You review the two basic research tools for New York 
evidence questions: Richardson, Evidence (11th ed. by 
Farrell) and Fisch, Evidence (2d ed.). As you know the 
engineer's investigative report is hearsay, you look for 
'xceptions to the hearsay rule that the report rnay fall 

.,1tO. You discover that there are three possibilities: the 
common law public record exception, CPLR 4518 and 
CPLR 4520. You look at them more closely. 

The common law public record exception to the 
hearsay rule has been held to encompass records made 
by a public employee concerning transactions occurring 
in the course of the employee's duty when the employee 
is authorized to make such records. 1 While the employee 
who made the report is not required to take the stand and 
testify, it is still necessary to establish a proper foundation 
for the receipt of the report. It will be necessary not only 
to authenticate the report,2 but also to introduce evidence 
concerning the report's origins and the employee's quali
fications. 3 You realize that the admissibility of the engi
neer's investigative report under this exception is not cer
tain because it is unclear whether the exception will 
encompass. the report's factual findings and conclusions, 
as distinct from mere factual observations,' and you will 
have, this close to trial, problems establishing the requi
site foundation. 

CPLR 4518, New York's business records exception 
to the hearsay rule, has been construed to encompass 
investigative reports made by public employees.s You will, 
of course, have to show, inter alia, that the engineer's 
investigative report was made pursuant to established 
procedures for the routine systematic making of such a 
report,6 the basis for the conclusion recorded,7 and the 
qualifications of the employee.8 You realize that you will 
also have a problem laying such a foundation. 

CPLR 4520,9 New York's statutory public record 
exception to the hearsay rule, seems even more prob
lematic. This section, which has never been definitively 
construed by the Court of Appeals, has been interpreted 
to require proof of six requirements for a public record to 



fall within its scope: "(1) the record must be made by a 
public officer; (2) it must be in the form of a 'certificate' or 
'affidavit'; (3) the record must be required or authorized 
'by special provision of law'; (4) it must be made in the 
course of the officer's official duty; (5) it must be a record 
of a fact ascertained or an act performed by the officer; 
and (6) it must be on file or deposit in a public office of 
the state."10 So long as the certificate or affidavit shows 
these requirements, a foundation for the record is 
present." While the engineer who prepared your inves
tigative report prepared such a certificate before he died, 
it is unclear as to whether the section encompasses 
reports which consist of investigative findings and con
clusions. 

At this time, you wish New York had a statute specif
ically covering government investigative reports that is 
similar to Federal Rule of Evidence ("FRE") 803(8)(C), 
which states in pertinent part: "Records, reports, state
ments, or data compilations, in any form, of public offices 
or agencies, setting forth .... (C) in civil actions and pro
ceedings and against the Government in criminal cases, 
factual findings resulting from an investigation made pur
suant to authority granted by law, unless the sources of 
information or other circumstances indicate lack of trust
worthiness." In Beech Aircraft Corp. If. Rainey12 the 
Supreme Court construed this provision broadly to 
encompass reports that interpret and draw conclusions 
from underlying data, so long as they have factual basis 
and 'some factual content. Furthermore, as observed by 
the Second Circuit, reports within the rule "are presumed 
to be 'admissible in the first instance,' ... and the 'party 
opposing the introduction of a report has the burden of 
coming forward with enough negative factors to per
suade a court that a report should not be admitted.'''13 If 
New York had such a provision, you sense that it is high
ly probable that your investigative report would be admis
sible. 

In Cramer If. Kuhns,14 the Third Department has 
responded to your wish. In this important decision, the 
court held that government investigative reports may be 
admissible under CPLR 4520 provided that the reports 
have "'sufficient independent indicia of reliability to justify 
[their] admission."'15 In essence, the court adopted a con
struction of CPLR 4520 that comports with FRE 
803(8)(C) as interpreted by the federal courts. 

Cramer arose out of a 1987 motorcycle accident 
involving a 1982 model Harley Davidson Roadster, which 
plaintiff alleged occurred because the motorcycle's side
stand either dropped down or was left down by its oper
ator and failed to retract upon contact with the pavement. 
To establish defects in design and manufacture on the 
part of the motorcycle's manufacturer, Harley Davidson, 
plaintiff offered into evidence a 1984 study conducted by 
the National Highway Traffic Safety Administration 
("NHTSA"). NHTSA had examined alleged sidestand or 
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kickstand retraction problems on 1975 to 1982 model 
motorcycles made by five different manufacturers, includ-
ing Harley Davidson. The study contained the results of 
the tests conducted by a private contractor on the side- . 
stands of 14 motorcycle models, including a 1981 Harley[ ") 
It also contained the results of NHTSA's survey by maii c •• , 

of owners of the models studied concerning their experi
ences with sidestands, and reports of accidents alleged-
ly caused by sidestand failures. '6 Over objection, the trial 
court permitted the introduction of the entire report. ' ? 

On an appeal from a judgment entered upon a $2.3 
million jury verdict for the plaintiff, the Third Department 
initially commented that the NHTSA study was the "focal 
point of plaintiff's case."18 Recognizing that the report 
was not admissible under the business records excep
tion, since no one from NHTSA testified to establish a 
foundation for its admissibility under that exception, the 
court turned to the issue of whether it was admissible 
under CPLR 4520.19 After noting that the issue of the 
admissibility of an investigative report under that provi
sion "has not been definitively addressed in this state,"20 
the court then looked to FRE 803(8)(C) for guidance, 
which Rule the court considered the federal counterpart 
of CPLR 4520.21 The court noted that under this Rule 
factors to be weighed in determining trustworthiness and 
reliability include "(1) the timeliness of the investigation, 
(2) the skill and/or experience of the investigator, 
(3) whether the report was based upon testimony 
adduced at a hearing, and (4) the possibility of bias."2},::, 
The court then concluded that CPLR 4520 should bez.: •. ) 
interpreted consistent with the federal court interpreta- ... 
tion of FRE 803(8)(C).23 

Applying the federal criteria, the court concluded that 
the study was inadmissible under CPLR 4520 as the 
defendant had shown that the report was insufficiently 
reliable to warrant its admission. The court specifically 
stated: 

The study itself was preliminary in 
nature; no public findings were released 
and no recalls were issued. Additionally, 
the study was exceedingly brief in 
nature, and there was very little detail 
provided as to the actual tests conduct
ed upon the various motorcycle models. 
Finally, the "observations" contained in 
the study were based, in part, upon the 
owner surveys and accident reports, nei
ther of which were admissible, and such 
observations were presented in a most 
conclusory fashion. Such deficiencies, 
coupled with the absence of testimony 
from anyone actually involved in the 
study, persuade us that the study and 
the accompanying videotape should not 
have been admitted into evidence.24 
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The court also commented that even if the NHTSA study 
were admissible as a public record, the surveys and acci
dent reports included in it would not be admissible. The 

(.,basis for this conclusion was that the surveys are "rank 
p,earsay," and as to the accident reports there was no 

,,/ foundation proof that the accident in question was similar 
to the prior ones.25 

Cramer's adoption of an interpretation of CPLR 4520 
that is consistent with federal court interpretation of FRE 
803(8)(C) will have significant impact. First, due to the 
broadness of CPLR 4520 itself, any government inves
tigative report with its findings and conclusions is poten
tially admissible. As one commentator has observed 
regarding FRE 803(8)(C): "Investigative findings on offi
cial misconduct, everyday police reports on car accidents 
based on investigating the scene and talking to witness
es and participants, and many other accident reports 
prepared by specialized agencies [are within the excep
tion]. Safety studies on products or procedures are 
sometimes used to show recommended standards, and 
diagnostic studies relating to issues of public health or 
toxicity also fit the exception. Many other kinds of public 
records fit and may be admitted as investigative find
ings:'26 Second, there will be no need to call witnesses to 
establish a foundation for the report's admissibility, as 
must be done under the common law exception and 
CPLR 4518, so long as a certificate or affidavit has been 
prepared in compliance with CPLR 4520.27 The inves-

/",,/igative report will be presumed to be admissible merely 
C, .. jJpon its proffer at trial with the required certificate or affi

davit.28 Third, the findings and conclusions in the report 
will be deemed presumptively true, and must be accept
ed by the jury unless they are rebutted.29 

You are now elated, and your perspiration has 
changed to the sweet smell of success. However, you are 
not home free. As Cramer itself explicitly recognizes, the 
party against whom the investigative report is offered 
may prevent its admission if it can show that the report 
lacks trustworthiness.30 The factors mentioned in Cramer 
are the ones commonly applied in the federal courts to 
determine the report's trustworthiness.31 They, in turn, 
will justify exclusion of the report if it can be shown that 
the investigative report has significant methodological 
shortcomings, i.e., failure to investigate leads or talk to 
witnesses,32 or the report was not properly prepared,33 or 
the preparer of the report was not qualified,34 or the pre
parer has exhibited partialitY,35 or if the report itself is 
conclusory or the conclusions and findings are not rea
sonably supported by a sufficient factual basis.36 Thus, 
there is still the possibility that your adversary can defeat 
the admissibility of your report, and you will necessarily 
have to be prepared to show that the report is in fact 
trustworthy, if your adversary can meet the burden 
';)Iaced upon it. 
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What then does Cramer do for you? As Professor 
Capra has aptly observed: "[An investigative record] can 
be a powerful tool at triaL It can be an inexpensive means 
of bringing expert testimony before the jury. The assump
tion of reliability attached to [such] reports provides a 
tremendous advantage to the proponent; the non-offer
ing party has the unenviable task of demonstrating exact
ly how and why [such] report is untrustworthy."37 You now 
have a very realistic opportunity for the engineer's find
ings and conclusions to be admitted for their truth. 

To all trial lawyers, Cramer presents a new chal
lenge. You may now be engaged in extensive mini-hear
ings at which the trustworthiness of an investigative 
report is at issue. Consequently, you will now need to be 
familiar with federal case law interpreting FRE 803(8)(C). 
Richardson and Fisch will need to be complemented with 
a federal evidence book.38 
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