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Introduction

A guardian for an adult is appointed by a
court to make decisions for an individual
found by the court to be unable to make
their own financial and personal care
decisions. A guardian is often sought for a
person who needs a surrogate to make
personal care and financial decisions for
them and has not executed a health care
proxy or a power of attorney. New York has
two guardianship statutes that are
applicable to adults with developmental
disabilities. They have starkly different
perspectives and procedures. One form of
guardianship, governed by the mental
hygiene law (general guardianship),
provides for the appointment of a guardian
for any adult who may have a medical
diagnosis that impairs their decision-making
and is determined by a court to be unable to
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appreciate the harmful consequences of
their impairment.! The main focus of the
law is the adult’s understanding of their
abilities rather than their diagnosis, whether
it be dementia or a developmental disability.
The law takes a nuanced approach under
this type of guardianship, requiring that the
guardian have decision-making authority
“tailored to the individual needs” of the
adult.? This type of guardianship is
consistent with New York’s public policy that
recognizes that the “presence of a particular
condition does not necessarily preclude a
person from functioning effectively.”® It is
also consistent with New York’s public policy
which supports helping individuals with
developmental disabilities to advocate for
themselves,* and improving their
opportunities in employment, integrated
living, and self-direction.® The other form of
guardianship, governed by the surrogate’s
court procedure law (developmental
disability guardianship), is limited to adults
diagnosed in childhood with a
developmental disability, and those who
have suffered a traumatic brain injury at any
time.® An addendum to the guardianship
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law for minors, this law is governed by
principles of “in loco parentis,”” preserving
the idea that adults with developmental
disabilities are perpetual children. This form
of guardianship does not reflect the public
policies described above. This explainer
describes the two guardianship statutes and
highlights their differences.

RESOURCES

For a more detailed discussion of
alternatives to guardianship, see BEYOND
GUARDIANSHIP: TOWARD ALTERNATIVES
THAT PROMOTE GREATER SELF-
DETERMINATION FOR PEOPLE WITH
DISABILITIES, available at
https://ncd.gov/publications/2018/beyo
nd-guardianship-toward-alternatives.

General adult guardianship
a. Standard for appointment

The standard for appointment of a general
guardian requires clear and convincing
evidence that a guardian is necessary and
the adult is likely to suffer harm because
they are unable to provide for personal
needs and/or property management, and
cannot adequately understand and
appreciate the nature and consequences of
their inability.® The standard emphasizes
the functional abilities of the adult rather
than a particular medical diagnosis.” The
petition to the court must describe the
adult’s ability to manage the activities of
daily living, their understanding and
appreciation of the nature and consequences
of their limitations, the powers sought for
the guardian and their relation to the adult’s
limitations, the anticipated duration of the
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guardianship, and the less restrictive
alternatives to guardianship which were
considered and rejected.’® No medical
diagnosis is required for the petition.!! In
fact, the court cannot require medical
affidavits at the pleading stage of the
proceeding.!? The emphasis of the
guardianship is on the person’s abilities; the
court will, however, consider any medical
diagnosis in light of information about the
adult’s limitations in determining whether to
appoint a guardian.'®

b. The role of counsel and court
evaluator

An adult alleged to need a guardian is
entitled to be represented by an attorney of
their choice.'* If it is not clear to the court
that the attorney was chosen freely and
independently,”?® the court will disqualify
the attorney and replace them.!® If the adult
does not otherwise have an attorney, the
appointment of counsel is required in certain
statutorily defined situations.!” The
attorney is expected to advocate for their
client’s wishes.'® A court evaluator is
appointed by the court at the beginning of
every proceeding to assess the individual’s
circumstances and recommend to the court
whether appointing a guardian would be in
the best interest of the adult.'® The court
evaluator’s role is distinct from the advocacy
role of counsel.?

c. Hearing

The court must hold a hearing in every case
before making a decision. The hearing must
be held in the presence of the adult either in
the courthouse or where the adult resides.?!
The adult’s presence is excused only if the
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adult is out of the state or unable to
participate in a meaningful way.?? The
courts have interpreted “unable to
participate” very narrowly because they have
found it important to have “the opportunity
to observe, firsthand, the allegedly

incapacitated person.”?

d. Guardian’s powers and duration
of authority

If the court determines that a guardian
should be appointed, it decides both the
duration of the appointment and the
guardian’s decision-making powers, linking
them to the adult’s limitations so as to
preserve the adult’s independence as much
as possible.?* If the guardian is not
authorized by the court to take certain
actions, the guardian cannot take it upon
themselves to act.?

e. Guardian’s responsibilities

A guardian must exercise their authority
with the “utmost care and diligence.?® They
must visit the adult at least four times a
year,?” and file with the court annual reports
describing the health of the adult and the
financial and personal care decisions the
guardian has made.?®

f. Guardian’s responsibilities

The guardianship ends at the time set by the
court, or upon a successful application by
the adult, the guardian, or a third party to
terminate it.?° If the guardian or someone
else objects to the termination, they bear the
burden of showing a continued need for the
guardian.®°
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Adult developmental disability
guardianship

A person seeking guardianship for an adult
with a developmental disability that
originated in childhood or a traumatic injury
can use the adult developmental disability
guardianship instead of the general
guardianship described above.

a. Standard for appointment

The standard for the appointment of a
developmental disability guardian requires a
diagnosis of a permanent intellectual or

31 or a traumatic

developmental disability,
brain injury, that results in the adult being
incapable of managing their affairs.3? A
petitioner seeking a guardianship under this
statute must support their application with
affidavits of medical professionals attesting
to the diagnosis.®® Unlike the petition for
the appointment of a general guardian,
there is no requirement that the petition
describe any available resources which were
rejected as alternatives to the

guardianship.3*

The court appoints a guardian if it is in the
“best interest” of the adult.®> Unlike the
procedure for the appointment of a general
guardian which requires clear and
convincing evidence of the adult’s lack of
appreciation of the harm they may suffer
because of their limitations, there is no
similar requirement in this law. Rather, the
applicable standard of best interest “is
subject to the discretion and judgment of the
presiding [judge].”3®

b. Appointment of a guardian ad
litem
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The statute does not mention the adult’s
right to counsel of their choice and does not
provide for the appointment of counsel.
Rather, the court has the discretion to
appoint a guardian ad litem.?” The guardian
ad litem must be an attorney;>® however,
their role is not to advocate on behalf of the
adult but to recommend whether the
appointment of a guardian is in the best
interest of the adult, like that of the court
evaluator in a general guardianship
proceeding.®* In some cases, the court will
appoint Mental Hygiene Legal Service to
represent the adult.** This appointment will
occur when the adult is receiving services
from a program licensed or operated by the
Office for People with Developmental
Disabilities.*!

c. Hearing

Unlike the procedure for the appointment of
a general guardian, a hearing is not required
in every case. The court may dispense with a
hearing if the petitioners for the
guardianship are the adult’s parents, which
is frequently the case, or if the parents
consent to the proceeding.** If the court
does hold a hearing, it can excuse the
presence of the adult if a physician certifies
that the adult is “medically incapable” of
attending the hearing.** There is no
requirement that a court conduct the
hearing where the adult resides.

d. Guardian’s powers and duration
of authority

The guardianship lasts for the duration of
the adult’s life unless the court terminates it
sooner.** Unlike the general guardianship
law which requires tailoring the guardian’s
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authority to the adult’s limitations, this
appointment is “plenary,” granting the
guardian authority to make all decisions for
the adult.* The law provides two limited
exceptions. The court can appoint a limited
guardian of the property which allows an
employed adult to keep their wages, and to
enter into contracts in an amount “not
exceeding one month’s wages or earnings
from such employment or three hundred
dollars, whichever is greater, or as otherwise
authorized by the court.”*® The court can
also limit the guardian’s authority to make
health care decisions.*” However, the court
typically grants the guardian “liberal powers
over the [adult’s] medical decisions,
including end-of-life decisions.”*

Unlike the general guardianship law, this
law does not describe the responsibilities of
the guardian. Likewise, the guardian is not
required to file with the court annual reports
regarding the health of the adult and the
guardian’s actions regarding their care. If
the guardian is managing the adult’s
property, the guardian is required to follow
the reporting requirements for guardians of
property for minors.* In fact, the statute
provides that “to the extent the context
admits,” the law governing guardianship of
a minor “shall apply to all proceedings
under this [statute] with the same force and
effect as if an ‘infant’ were a ‘person who is
intellectually disabled’ or ‘person who is
developmentally disabled.”>® This
statement leaves no doubt that this
“guardianship is very much like the
guardianship of a child.”*!

e. Termination of the guardianship
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The guardianship may be terminated by the
court on the application of the adult, or any
person on their behalf.>? Unlike the
procedure for terminating a general
guardianship, the adult has the burden of
establishing that continuing the
guardianship is not in their best interest, and
the determination of adult’s “best interest

[is] committed to the court’s discretion.”>?

Conclusion

New York’s two guardianship statutes for
adults with developmental disabilities
present a stark difference in perspective and
procedure. Legislative efforts to make the
developmental disabilities law more similar
to the general guardianship law have been
unsuccessful.>* Several courts have applied
elements of the general guardianship law
when considering a guardianship application
under the developmental disability statute;>
however, these efforts are not uniform
throughout New York and the applicability

of these elements is not apparent from
reading the developmental disability statute.
Consequently, uncertainty about the law
creates a confusing choice in guardianship
for adults with developmental disabilities.

RESOURCES

The Arc is a national community-based
organization advocating for and with
people with intellectual and
developmental disabilities (I/DD) and
serving them and their families.

Find resources and state and local
chapters at: http://thearc.org.

RESOURCES

A collection of reported decisions under
both statutes can be found at the Office
of Court Administration Guardianship
and Fiduciary Services,
https://www.nycourts.gov/ip/gfs/.
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I N.Y. Men. Hyg. Law, Article 81.
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* Be Your Own Advocate, https://opwdd.ny.gov/opwdd_services_supports/beyourownadvocate.
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