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DEPARTMENT OF JUSTICE

Immigration and Naturalization Service

8 CFR Parts 212 and 237

[INS No. 1989–99; AG Order No. 2225–
99]

RIN 1115–AF45

Inadmissibility and Deportability on
Public Charge Grounds

AGENCY: Immigration and Naturalization
Service, Justice.
ACTION: Proposed rule.

SUMMARY: This rule proposes to amend
the Department of Justice’s
(Department’s) regulations to establish
clear standards governing a
determination that an alien is
inadmissible or ineligible to adjust
status, or has become deportable, on
public charge grounds. This proposed
rule is necessary to alleviate growing
public confusion over the meaning of
the currently undefined term ‘‘public
charge’’ in immigration law and its
relationship to the receipt of Federal,
State, or local public benefits. By
defining ‘‘public charge,’’ the
Department seeks to reduce the negative
public health consequences generated
by the existing confusion and to provide
aliens with better guidance as to the
types of public benefits that will and
will not be considered in public charge
determinations.
DATES: Written comments must be
submitted on or before July 26, 1999.
ADDRESSES: Please submit written
comments, in triplicate, to the Director,
Policy Directives and Instructions
Branch, Immigration and Naturalization
Service, 425 I Street, NW, Room 5307,
Washington, DC 20536. To ensure
proper handling, please reference INS
No. 1989–99 on your correspondence.
Comments are available for public
inspection at the above address by
calling (202) 514–3048 to arrange an
appointment.
FOR FURTHER INFORMATION CONTACT:
Sophia Cox or Kevin Cummings,
Immigration and Naturalization Service,
Office of Adjudications, 425 I Street,
NW, Washington, DC 20536; telephone
(202) 514–4754.
SUPPLEMENTARY INFORMATION:

Background and Necessity for
Definition of ‘‘Public Charge’’

Recent immigration and welfare
reform laws have generated
considerable public confusion about
whether the receipt of Federal, State, or
local public benefits for which an alien
may be eligible renders him or her a

‘‘public charge’’ under the immigration
statutes governing admissibility,
adjustment of status, and deportation.
(See 8 U.S.C. 1182(a)(4); 8 U.S.C.
1227(a)(5).) (See also Illegal Immigration
Reform and Immigrant Responsibility
Act of 1996 (IIRIRA), Pub. L. 104–208,
Div. C, Title V, 110 Stat. 3009–670
(codified as amended in different
sections of 8 U.S.C.) (1996); Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996 (PRWORA),
Pub. L. 104–193, Title IV, 110 Stat. 2260
(codified as amended generally at 8
U.S.C. 1601, et seq.) (1996).)

Under section 212(a)(4) of the
Immigration and Nationality Act (the
Act), the determination of whether an
individual alien ‘‘is likely at any time to
become a public charge’’ is made by a
Department of State consular officer at
the time the alien’s visa application is
adjudicated overseas, by an Immigration
and Naturalization Service (Service)
officer at the time an alien seeks
admission into the United States, or by
the Service at the time an alien applies
for adjustment of status if he or she is
already in the United States. 8 U.S.C.
1182(a)(4). The statute further states that
the decision shall be ‘‘in the opinion of’’
the consular officer or the Attorney
General, who has delegated this
authority to the Service. Id.; 8 CFR part
2.1. Under section 237(a)(5) of the Act,
an alien is also deportable if he or she
‘‘has become a public charge’’ within 5
years after his or her ‘‘date of entry’’ into
the United States for causes not shown
to have arisen since entry. 8 U.S.C.
1227(a)(5). An immigration judge will
make the determination if any of these
issues arise during removal proceedings
for an alien.

On August 22, 1996, the President
signed PRWORA, known as the welfare
reform law. The welfare reform law and
its amendments imposed new
restrictions on the eligibility of aliens,
whether present in the United States
legally or illegally, for many Federal,
State, and local public benefits. 8 U.S.C.
1601-1646 (as amended). Despite these
new restrictions, many legal aliens
remain eligible for at least some forms
of public assistance, such as Medicaid,
Food Stamps, Supplemental Security
Income (SSI), Temporary Assistance for
Needy Families (TANF), the Children’s
Health Insurance Program (CHIP), and
the Special Supplemental Nutrition
Program for Women, Infants, and
Children (WIC), among other benefits.
Congress also chose not to apply the
alien eligibility restrictions in the
welfare reform law to emergency
medical assistance; short-term, in-kind,
non-cash emergency disaster relief;
public health assistance related to

immunizations and to treatment of the
symptoms of a communicable disease;
certain in-kind services (e.g., soup
kitchens, etc.) designated by the
Attorney General as necessary for the
protection of life and safety; and
assistance under certain Department of
Housing and Urban Development (HUD)
programs. 8 U.S.C. 1611(b)(1).

Numerous states and localities also
have funded public benefits,
particularly medical and nutrition
benefits, for aliens who are now
ineligible for certain Federal public
benefits. Congress further authorized
states to enact laws after August 22,
1996, that affirmatively provide illegal
aliens who would otherwise be
ineligible for certain State and local
benefits under the welfare reform law
with such benefits. 8 U.S.C. 1621(d). A
complete overview of all the public
benefits and programs that remain
available to various categories of aliens
under the welfare reform law, as
amended, is beyond the scope of this
discussion.

Although Congress has determined
that certain aliens remain eligible for
some forms of medical, nutrition, and
child care services, and other public
assistance, numerous legal immigrants
and other aliens are choosing not to
apply for these benefits because they
fear the negative immigration
consequences of potentially being
deemed a ‘‘public charge.’’ This tension
between the immigration and welfare
laws is exacerbated by the fact that
‘‘public charge’’ has never been defined
in statute or regulation. Without a clear
definition of the term, aliens have no
way of knowing which benefits they
may safely access without risking
deportation or inadmissibility.

Additionally, the Service has been
contacted by many State and local
officials, Members of Congress,
immigrant assistance organizations, and
health care providers who are unable to
give reliable guidance to their
constituents and clients on this issue.
According to Federal and State benefit-
granting agencies, this growing
confusion is creating significant,
negative public health consequences
across the country. This situation is
becoming particularly acute with
respect to the provision of emergency
and other medical assistance, children’s
immunizations, and basic nutrition
programs, as well as the treatment of
communicable diseases. Immigrants’
fears of obtaining these necessary
medical and other benefits are not only
causing them considerable harm, but are
also jeopardizing the general public. For
example, infectious diseases may spread
as the numbers of immigrants who
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decline immunization services increase.
Concern over the public charge issue is
further preventing aliens from applying
for available supplemental benefits,
such as child care and transportation
vouchers, that are designed to aid
individuals in gaining and maintaining
employment. In short, the absence of a
clear public charge definition is
undermining the Government’s policies
of increasing access to health care and
helping people to become self-sufficient.
The Department seeks to remedy this
problem with this proposed rule.

Overview of the Proposed Rule
First, the proposed rule provides a

definition for the ambiguous statutory
term ‘‘public charge’’ that will be used
for purposes of both admissibility and
adjustment of status under section
212(a)(4) of the Act and for deportation
under section 237(a)(5) of the Act.
Second, the proposed rule describes the
kinds of public benefits that, if received,
could result in a finding that a person
is a ‘‘public charge.’’ The proposed rule
also provides examples of the types of
public benefits that will not be
considered in public charge
determinations. Third, the proposed
rule adopts long-standing principles
developed by the case law. As discussed
below, the cases have established
prerequisites and factors to be
considered in making public charge
determinations. The rule makes clear
that the mere receipt of public
assistance, by itself, will not lead to a
public charge finding without
satisfaction of these additional legal
requirements.

The Meaning of ‘‘Public Charge’’ and
Public Benefits That Demonstrate
Primary Dependence on the
Government for Subsistence

Following extensive consultation with
benefit-granting agencies, the
Department is proposing to define
‘‘public charge’’ to mean an alien who
has become (for deportation purposes)
or who is likely to become (for
admission or adjustment purposes)
‘‘primarily dependent on the
Government for subsistence, as
demonstrated by either the receipt of
public cash assistance for income
maintenance or institutionalization for
long-term care at Government expense.’’
Institutionalization for short periods of
rehabilitation does not constitute such
primary dependence. This
interpretation of ‘‘public charge’’ is
reasonable because it is based on the
plain meaning of the word ‘‘charge,’’ the
historical context of public dependency
when the public charge immigration
provisions were first enacted more than

a century ago, and the expertise of the
benefit-granting agencies that deal with
subsistence issues. It is also consistent
with factual situations presented in the
public charge case law.

When a word is not defined by statute
and legislative history does not provide
clear guidance, courts often construe it
in accordance with its ordinary or
natural meaning as contained in the
dictionary. (See, e.g., Sutton v. United
Air Lines, Inc., 130 F.3d 893, 898 (10th
Cir. 1997), cert. granted, 119 S. Ct. 790
(1999) (citations omitted).) The word
‘‘charge’’ has many meanings in the
dictionary, but the one that can be
applied unambiguously to a person and
best clarifies the phrase ‘‘become a
public charge’’ is ‘‘a person or thing
committed or entrusted to the care,
custody, management, or support of
another.’’ Webster’s Third New
International Dictionary of the English
Language 377 (1986). The dictionary
gives the following apt sentence as an
example of usage: ‘‘[H]e entered the
poorhouse, becoming a county charge.’’
Id. (See also 3 Oxford English Dictionary
36 (2d ed. 1989) (definition #13 for
‘‘charge’’—‘‘The duty or responsibility
of taking care of (a person or thing);
care, custody, superintendence’’).)

This language indicates that a person
becomes a public charge when he or she
is committed to the care, custody,
management, or support of the public.
The dictionary definition suggests a
complete, or nearly complete,
dependence on the Government rather
than the mere receipt of some lesser
level of financial support. Historically,
individuals who became dependent on
the Government were institutionalized
in asylums or placed in ‘‘almshouses’’
for the poor long before the array of
limited-purpose public benefits now
available existed. This primary
dependence model of public assistance
was the backdrop against which the
‘‘public charge’’ concept in immigration
law developed in the late 1800s.

Although no case has specifically
identified the types of public benefits
that can give rise to a public charge
finding, a definition based on primary
dependence on the Government is
consistent with the facts found in the
deportation and admissibility cases.
(See, e.g., Matter of C–R–, 7 I. & N. Dec.
124 (BIA 1956) (deportation based on
public mental hospital
institutionalization); Matter of
Harutunian, 14 I. & N. Dec. 583 (R.C.,
Int. Dec. 1974) (receipt of old age
assistance for principal financial
support was an important factor in
denying admission).)

The Service has also sought the
advice and relied on the expertise of

various Federal agencies that administer
a wide variety of public benefits. The
Service consulted primarily with the
Department of Health and Human
Services (HHS), the Social Security
Administration (SSA), and the
Department of Agriculture (USDA). The
HHS, which administers TANF,
Medicaid, CHIP, and many other
benefits, has advised that the best
evidence of whether an individual is
relying primarily on the Government for
subsistence is either the receipt of
public cash benefits for income
maintenance purposes or
institutionalization for long-term care at
Government expense. (See letter to INS
Commissioner Doris Meissner from HHS
Deputy Secretary Kevin Thurm, dated
March 25, 1999) (hereinafter ‘‘HHS
Letter’’ and appearing in an appendix to
this document.) The USDA, which
administers Food Stamps, WIC, and
other nutrition assistance programs, and
SSA, which administers SSI and other
programs, and other benefit-granting
agencies have concurred with the HHS
advice to the Service that receipt of cash
assistance for income maintenance is
the best evidence of primary
dependence on the Government. (See
letter to INS Commissioner Doris
Meissner from Shirley R. Watkins,
USDA Under Secretary for Food,
Nutrition and Consumer Services, dated
April 15, 1999) (hereinafter ‘‘USDA
Letter’’ and appearing in an appendix to
this document); letter to Robert L. Bach,
INS Executive Associate Commissioner
for Policy and Planning from Susan M.
Daniels, SSA Deputy Commissioner for
Disability and Income Security
Programs, dated May 14, 1999)
(hereinafter ‘‘SSA Letter’’ and appearing
in an appendix to this document.)

Cash assistance for income
maintenance includes (1) SSI, (2) cash
TANF (other than certain supplemental
cash benefits not defined as
‘‘assistance’’ under TANF rules, as
provided in §§ 212.103 and 237.13 of
this proposed rule), and (3) State or
local cash benefit programs for income
maintenance (often called ‘‘General
Assistance’’ programs, but which may
exist under other names). Acceptance of
these forms of public cash assistance is
one factor that could be considered in
determining whether a person is, or is
likely to be, a public charge, provided
the additional requirements for
deportation or inadmissibility discussed
later in this Supplementary Section and
in the regulation are also met.

According to HHS and other benefit-
granting agencies consulted by the
Service, non-cash benefits generally
provide supplementary support in the
form of vouchers or direct services to
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support nutrition, health, and living
condition needs. (See HHS Letter.)
These benefits are often provided to
low-income working families to sustain
and improve their ability to remain self-
sufficient. A few examples of these non-
cash benefits that do not directly
provide subsistence are Medicaid, Food
Stamps, CHIP, and their related State
analogues, WIC, housing benefits,
transportation vouchers, and certain
kinds of special-purpose non-cash
benefits provided under the TANF
program. These forms of benefits, and
others discussed below and in the
proposed regulation, will not be
considered for public charge purposes.
The HHS further stated that ‘‘* * * it is
extremely unlikely that an individual or
family could subsist on a combination
of non-cash support benefits or services
alone. * * * HHS is unable to conceive
of a situation where an individual, other
than someone who permanently resides
in a long-term care institution, could
support himself or his family solely on
non-cash benefits so as to be primarily
dependent on the [G]overnment.’’ (See
HHS Letter.)

The one exception identified by HHS
to the principle that non-cash benefits
do not demonstrate primary dependence
is the instance where Medicaid or
related programs pay for the costs of a
person’s institutionalization for long-
term care (other than imprisonment for
conviction of a crime). Such
institutionalization costs, therefore, may
be considered in public charge
determinations. However, the proposed
rule makes clear that a short period of
institutionalization necessary for
rehabilitation purposes does not
demonstrate that an individual is, or is
likely to become, primarily dependent
on the Government for public charge
purposes.

This distinction between cash benefits
that can lead to primary dependence on
the Government and non-cash benefits
that do not create such dependence is
already applied by the State Department
with regard to Food Stamps, a non-cash
benefit program. The Foreign Affairs
Manual (FAM) for consular officers
excludes Food Stamps from public
charge admissibility consideration
because it is an essentially
supplementary benefit that does not
make recipients dependent on the
Government for subsistence. (See 9
FAM section 40.41, N.9.1.) The
proposed definition of ‘‘public charge’’
is consistent with this existing State
Department policy and that agency’s
recognition that certain supplemental
forms of public assistance should not be
considered in a public charge
determination.

Receipt of Non-cash Public Benefits
That do not Demonstrate Primary
Dependence on the Government for
Subsistence

It has never been Service policy that
the receipt of any public service or
benefit must be considered for public
charge purposes. The nature of the
program is important. For instance,
attending public schools, taking
advantage of school lunch or other
supplemental nutrition programs, such
as WIC, obtaining immunizations, and
receiving public emergency medical
care typically do not make a person
inadmissible or deportable. Non-cash
benefits, such as these and others, are by
their nature supplemental and
frequently support the general welfare.
By focusing on cash assistance for
income maintenance, the Service can
identify those individuals who are
primarily dependent on the Government
for subsistence without inhibiting
access to non-cash benefits that serve
important public interests. Certain
Federal, State, and local benefits are
increasingly being made available to
families with incomes far above the
poverty level, reflecting broad public
policy decisions about improving
general health and nutrition, promoting
education, and assisting working-poor
families in the process of becoming self-
sufficient. For example, many states
provide CHIP to children in families
with resources up to 200 percent of the
poverty line and sometimes higher. (See
HHS Letter at p. 3.) Thus, participation
in such programs is not evidence of
poverty or dependence.

The proposed rule identifies the major
forms of cash benefits that may be
considered for public charge purposes
and several examples of non-cash
benefits that will not be considered. Due
to the ever-changing character of the
Federal, State, and local public benefits
still available to aliens, it is not possible
to name every benefit that will or will
not be considered for public charge
purposes. Aliens and their advisors
should carefully consider the nature of
the specific public benefits involved. If
they could be construed as cash
assistance for income maintenance, as
distinguished from in-kind services,
medical or nutrition benefits, vouchers
or other forms of non-cash benefits, then
a Service officer may consider their
receipt in making a public charge
decision, even if the benefit is not
specifically addressed by name in the
proposed rule. Again, receipt of SSI,
cash TANF (except supplemental cash-
TANF excluded in the rule), and State
or local cash assistance programs for
income maintenance (e.g., ‘‘General

Assistance’’) will be considered as part
of the public charge analysis. Although
these benefits are the only examples of
‘‘cash assistance for income
maintenance’’ that the Service and other
Federal benefit-granting agencies have
been able to identify, public comment is
requested on whether there are any
other specific forms of public cash
assistance for income maintenance that
should be mentioned. The Service will
also consider public benefits (including
Medicaid) for supporting aliens who
reside in an institution for long-term
care (e.g., a nursing home or mental
health institution).

A person’s mere receipt of any of
these forms of cash assistance for
income maintenance, or being
institutionalized for long-term care,
does not necessarily make him or her
inadmissible, ineligible to adjust status,
or deportable on public charge grounds.
As discussed in detail in the next part
of this Supplementary Information
section, the law requires that a variety
of other factors and prerequisites must
be considered as well. These additional
requirements have been carefully
described in both the admissibility and
deportation sections of this proposed
rule at §§ 212.104, 212.106, 212.108,
212.109, 237.11, 237.15, 237.16, and
237.18. Every public charge decision
will continue to be made on a case-by-
case basis. In other words, the proposed
rule does not create any blanket
requirements that individuals who
receive public cash assistance or who
are institutionalized for long-term care
must be removed from the United States
or denied admission or adjustment.

Some cash benefits received by aliens
from the Government are not intended
for income maintenance, and thus will
not be considered for public charge
purposes under this rule. Examples of
such special-purpose cash benefits that
do not lead to primary dependence on
the Government include the Low
Income Home Energy Assistance
Program (LIHEAP), 42 U.S.C. 8621, et
seq.; the Child Care and Development
Block Grant Program (CCDBGP), 42
U.S.C. 9858 et seq.; Food Stamp benefits
issued in cash (see e.g., 7 U.S.C.
2026(b)); certain educational assistance
programs, and non-recurrent, short-term
crisis benefits funded in cash by TANF
but excluded from the TANF program’s
definition of ‘‘assistance.’’ (See 64 FR
17720, 17880 (April 12, 1999) (codified
at 45 CFR 260.31).) In addition, and
consistent with existing Service
practice, the proposed rule states that
cash payments that have been earned,
such as benefits under Title II of the
Social Security Act, 42 U.S.C. 401 et
seq., Government pensions, veterans’
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benefits, among other forms of earned
benefits, do not support a public charge
finding.

Other non-cash public benefits that
will not be considered and that are
listed in the proposed rule include, but
are not limited to: Medicaid; CHIP;
emergency medical assistance; other
health insurance and health services for
the testing and treatment of symptoms
of communicable diseases; emergency
disaster relief; nutrition programs, such
as Food Stamps and WIC; housing
benefits; energy benefits; job training
programs; child care; and non-cash
benefits funded under the TANF
program. State and local non-cash
benefits of a similar nature also will not
be considered. It is the underlying
nature of the program, not the name
adopted in a particular State, that will
determine whether it is relevant for
public charge consideration.

Additional Requirements for Public
Charge Determinations

After defining ‘‘public charge,’’ the
separate admissibility and deportation
sections of the proposed rule
incorporate principles established by
case law and statute for each of those
public charge determinations.

Admission and Adjustment of Status
The provisions that relate to

admission and adjustment of status
incorporate the ‘‘totality of the
circumstances’’ analysis that officers
must employ in making a prospective
public charge decision. (See, e.g, Matter
of Perez, 15 I. & N. Dec. 136, 137 (BIA
1974).) Under section 212(a)(4)(B) of the
Act, officers are required to consider
specific minimum factors in
determining whether the alien’s
circumstances indicate that he or she is
likely to become a public charge. These
factors include the alien’s age, health,
family status, assets, resources, financial
status, education, and skills. No single
factor, other than the lack of an
Affidavit of Support as described below,
will determine whether an alien is
likely to become a public charge,
including past or current receipt of
public cash benefits.

In addition, most aliens intending to
immigrate or adjust status in family-
based and certain employment-based
categories after December 19, 1997, are
required to file the new Form I–864,
‘‘Affidavit of Support Under Section
213A of the Act,’’ signed by their
sponsor(s). 8 U.S.C. 1182(a)(4)(C–D); 8
U.S.C. 1183a; 8 CFR part 213a.2. The
new Affidavit of Support is legally
binding and requires sponsors to
maintain the sponsored alien at an
annual income of not less than 125

percent of the Federal poverty line for
the relevant family size. 8 U.S.C.
1183a(a); 8 CFR part 213a.2. If an
Affidavit of Support is not filed, the
intending immigrant will be denied
admission or adjustment on public
charge grounds, unless he or she is
exempt from the Affidavit of Support
requirement under section 212(a)(4)(C–
D) of the Act. As one of the
circumstances considered in
determining whether a person is likely
to become a public charge, officers may
also consider any Affidavit of Support
filed by a sponsor on behalf of an alien
under section 213A of the Act and are
encouraged to do so. (See 8 U.S.C.
1182(a)(4)(B)(ii).) Certain categories of
aliens seeking to become lawful
permanent residents are exempt from
the Affidavit of Support requirement—
including those who qualify as widows
or widowers of citizens or as battered
spouses, and their children. Id.

In one significant respect, a public
charge determination for purposes of
inadmissibility differs from the context
of deportability. As the next section
describes in detail, deportation on
public charge grounds requires the
Service to prove that the alien or
another obligated party has failed to
repay a legal demand for the public
benefits at issue. The proposed rule
adopts the case-developed doctrine that
this failure-to-reimburse prerequisite for
deportation does not apply to public
charge decisions for admissibility or
adjustment of status. (See Matter of
Harutunian, 14 I. & N. Dec. at 589–590.)
Applicants for admission or adjustment
of status, therefore, could be found
inadmissible or ineligible to adjust
status on public charge grounds even if
there is no duty to reimburse the agency
that provides the cash assistance. Again,
this receipt of public cash benefits will
result in such a finding only if the
totality of the alien’s circumstances,
including the minimum factors in
section 212(a)(4)(B) of the Act, indicate
that he or she is likely to become a
public charge.

The provisions on admissibility and
adjustment in the proposed rule
conclude with a section that lists
categories of aliens to whom the public
charge ground contained in section
212(a)(4) of the Act does not apply.
These categories include refugees,
asylees, Amerasians, and certain
Nicaraguans, Central Americans,
Haitians, and Cuban/Haitian entrants.
Although these statutory exemptions are
codified throughout the Act and other
laws, the rule collects them in one place
for the public’s ease of reference.

Deportation
The provisions on deportation in the

proposed rule incorporate the Attorney
General’s decision in the leading case,
Matter of B–, 3 I. & N. Dec. 323 (AG and
BIA 1948), that the Service can prove
public charge deportability only if there
has been a failure to comply with a
legally enforceable duty to reimburse
the assistance agency for the costs of
care. In addition, the benefit agency’s
demand for repayment of the specific
public benefit must have been made
within the alien’s initial 5-year period
after entry, unless it is shown that
demand would have been futile because
there was no one against whom
payment could be enforced. Matter of
L–, 6 I. & N. Dec. 349 (BIA 1954). Under
the proposed definition for public
charge previously discussed, only the
failure to meet an agency’s demand for
repayment of a cash benefit for income
maintenance or for the costs of
institutionalization for long-term care
will be considered for deportation. If the
alien can show that the causes for which
he or she received one of these types of
public cash benefits during his or her
initial 5 years after entry arose after
entry, he or she will not be deportable
on public charge grounds. (See 8 U.S.C.
1227(a)(5).) The requirements and
procedures concerning the demand for
the repayment of a public benefit are
governed by the specific program rules
established by law and administered by
the benefit granting agencies, or by State
or local governments, not by the
Service. This rule does not alter those
existing procedures. The Service does
not make determinations about which
public benefits must be repaid. The
Federal, State, and local benefit-granting
agencies are responsible for those
decisions. The Service may only initiate
removal proceedings based on the
public charge ground after the benefit
agency has chosen to seek repayment,
obtained a final judgment, taken all
steps to collect on that judgment, and
been unsuccessful.

The proposed rule also provides that
the Affidavit of Support is relevant to
the public charge inquiry for
deportation purposes. Under the new
Affidavit of Support rules, if a
sponsored alien obtains Federal, State,
or local means-tested public benefits,
the sponsor is obligated to repay those
benefits if the benefit-granting agency
makes a demand for repayment. (See 8
U.S.C. 1183a(b); 8 CFR parts 213a.2,
213a.4.) Various Federal agencies have
designated certain assistance programs
that they administer to be ‘‘means-tested
public benefits.’’ For example, SSI,
TANF, Medicaid, Food Stamps, and
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CHIP have been designated as Federal
means-tested public benefits and could
give rise to a repayment obligation
under the Affidavit of Support. If states
designate means-tested public benefits
in the future, such benefits also could
give rise to such an obligation. However,
only demands for the repayment of cash
benefits for income maintenance
purposes, such as SSI, cash TANF and
State General Assistance programs, or
the costs of institutionalization for long-
term care, will be relevant for
deportation determinations under the
proposed definition of ‘‘public charge.’’

The Department has determined that
the existing three-part Matter of B– test
for public charge deportations also
applies to demands for repayment of
means-tested benefits under the new
Affidavit of Support. The Government
entity providing the benefit must have
a legal right to seek repayment under
the Affidavit of Support; the agency
must have made a demand for
repayment; and the obligated party or
parties must have failed to meet this
demand. The rule also requires that,
before a deportation action may be
initiated, the agency seeking repayment
must have taken all steps necessary to
obtain and enforce a final judgment
requiring the sponsor or other person
responsible for the debt to pay. Without
such a requirement, an alien could be
wrongly deported as a public charge
based on a debt that a court might later
determine was not legally enforceable.
Although the demand for repayment
must be made within 5 years of the
alien’s admission, there is no time limit
on obtaining a final judgment as long as
it is obtained prior to the public charge
proceedings.

Welfare Reform and Other Significant
Factors That Limit Potential for Aliens
to Become ‘‘Public Charges’’

The proposed rule is not expected to
alter substantially the number of aliens
who will be found deportable or
inadmissible as public charges.
Deportations on public charge grounds
have always been rare due to the strict
Matter of B- requirements that agencies
first must demand repayment, assuming
they have a legal right to do so, and the
obligated party or parties must have
failed to pay. This is unlikely to change.

Several recently enacted welfare and
immigration reform measures have also
contributed to reducing the possibility
that aliens will be found likely to
become public charges under section
212(a)(4) of the Act. Due to the
increased restrictions of the welfare
reform law, as amended, many aliens
are no longer eligible to receive some
public benefits formerly available to

them. For example, one significant new
restriction prohibits legal, ‘‘qualified
aliens’’ from receiving Federal means-
tested public benefits, with some
exceptions, for 5 years if they arrive
after August 22, 1996. 8 U.S.C. 1613.
Combined with the 5-year limitation in
section 237(a)(5) of the Act, the welfare
reform restriction means fewer aliens
are likely to become deportable public
charges. Under new ‘‘deeming’’ rules,
some aliens who might otherwise have
been able to obtain certain Federal,
State, or local means-tested public
benefits can no longer do so because
their sponsors’ resources may now
count as resources available to the
aliens (i.e., the sponsors’ resources are
‘‘deemed’’ available to the alien), which
would normally raise the alien’s income
over the benefit eligibility threshold. 8
U.S.C. 1631, 1632. In addition, the
requirement of a legally binding
Affidavit of Support obligating sponsors
to support their immigrating family
members above the poverty level before
they will be granted admission or
adjustment has significantly raised the
bar for people who might, in the past,
have entered and become public
charges. These new laws work together
to limit the potential for immigrants to
become dependent on the Government.
The proposed rule defining ‘‘public
charge’’ will not change or negatively
affect the operation of these provisions.

Conclusion

The Department believes that this rule
will provide for better overall
administration of the public charge
provisions of the Act. It will also help
alleviate the increasing, negative public
health and nutrition consequences
caused by the confusion over the
meaning of ‘‘public charge.’’ The rule
will provide rules of decision that will
apply in proceedings before the
Executive Office for Immigration
Review (EOIR), as well as proceedings
before the Service. The Department
anticipates, based on the Service’s
consultations, that the State Department
will adopt the same view and will issue
guidance to consular officers
accordingly.

At a later date, the Department plans
to propose additional revised sections
for part 212 concerning the other
grounds of inadmissibility under section
212 of the Act. Sections 212.100 through
212.112 of this proposed rule are being
issued in advance as Subpart G. The
Department will amend the labeling of
this subpart or section numbers, if
necessary, at the time of final
publication of any revised sections to
this part.

Regulatory Flexibility Act

The Attorney General has determined,
in accordance with 5 U.S.C. 605(b), that
this rule would not have a significant
economic impact on a substantial
number of small entities. The factual
basis for this determination is that this
rule will apply to individual aliens, who
are not within the definition of small
entities established by 5 U.S.C. 601(6).

Unfunded Mandates Reform Act

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the Unfunded
Mandates Reform Act of 1995. 2 U.S.C.
658(7)(A)(ii).

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined in 5 U.S.C. 804. This rule will
not result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

This rule is considered by the
Department of Justice to be a
‘‘significant regulatory action’’ under
section 3(f)(4) of E. O. 12866, Regulatory
Planning and Review. Accordingly, this
proposed rule has been submitted to the
Office of Management and Budget for
review.

Executive Order 12612

This rule would not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with E. O. 12612, it is
determined that this rule would not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Executive Order 12988: Civil Justice
Reform

This proposed rule meets the
applicable standards set forth in
subsections 3(a) and 3(b)(2) of E. O.
12988.
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Plain Language in Government Writing

The President’s June 1, 1998,
Memorandum published at 63 FR
31885, concerning Plain Language in
Government Writing, applies to this
proposed rule.

Paperwork Reduction Act of 1995

This proposed rule does not
specifically impose an information
collection burden on the public separate
from existing provisions of the Act or
other regulations. However, the Service
anticipates revising the Form I–485,
‘‘Application to Register Permanent
Status or Adjust Status,’’ as necessary,
to make it consistent with the final
public charge rule. The Department
requests public comment on proposed
revisions to the I–485, or any other
immigration forms, that may be
necessary as a result of this public
charge rule.

List of Subjects

8 CFR Part 212

Administrative practice and
procedure, Aliens, Admission,
Adjustment of status, Public charge
determinations.

8 CFR Part 237

Administrative practice and
procedure, Aliens, Deportation, Public
charge determinations.

Accordingly, chapter I of title 8 of the
Code of Federal Regulations, is
proposed to be amended as follows:

PART 212—DOCUMENTARY
REQUIREMENTS: NONIMMIGRANTS;
WAIVERS; ADMISSION OF CERTAIN
INADMISSIBLE ALIENS; PAROLE

1. The authority citation for part 212
is revised to read as follows:

Authority: 8 U.S.C. 1101, 1102, 1103, 1182,
1183, 1183a, 1184, 1187, 1225, 1226, 1227,
1228, 1252, 8 CFR part 2, 8 CFR part 213A.

2. Sections 212.1 through 212.15 are
designated as Subpart A.

3. The heading for Subpart A is added
to read as follows:

Subpart A—General

4. Part 212 is amended by adding and
reserving Subparts B through F.

5. Subpart G is added to read as
follows:

Subpart G—Public Charge Inadmissibility

Sec.
212.100 What issues do §§ 212.100 through

212.112 address?
212.101 What law governs a determination

of whether I am inadmissible on public
charge grounds?

212.102 What is the meaning of ‘‘public
charge’’ for admissibility and adjustment
of status purposes?

212.103 What specific benefits are
considered to be ‘‘public cash assistance
for income maintenance’’?

212.104 What factors will make me
inadmissible or ineligible to adjust status
on public charge grounds?

212.105 Are there any forms of public
assistance that I can receive without
becoming inadmissible as a public
charge if I should later apply for a visa,
admission, or adjustment of status?

212.106 If I have received public cash
assistance for income maintenance, have
been institutionalized for long-term care
at Government expense, or have been
deemed a public charge in the past, will
I be inadmissible or ineligible to adjust
status on public charge grounds now or
in the future?

212.107 Will I be required to pay back any
public benefits that I have received
before an immigration officer or
immigration judge will find me
admissible or eligible to adjust status?

212.108 Are there any special requirements
for aliens who are seeking to immigrate
based on a family relationship or on
employment?

212.109 Will I be considered likely to
become a public charge because my
spouse, parent, child, or other relative
has become, or is likely to become, a
public charge or has received public cash
assistance?

212.110 Are there any individuals to whom
the public charge ground of
inadmissibility does not apply?

212.111 Are there any waivers for the
public charge ground of inadmissibility?

212.112 Is it possible to provide a bond or
cash deposit to ensure that I will not
become a public charge?

Subpart G—Public Charge
Inadmissibility

§ 212.100 What issues do §§ 212.100
through 212.112 address?

(a) Sections 212.100 through 212.112
of this part address the public charge
grounds of inadmissibility under section
212(a)(4) of the Act. It applies to all
aliens seeking admission to the United
States or adjustment of status to lawful
permanent residency, except for the
categories of aliens described in
§ 212.110 or other categories of aliens
who may be exempted by law.

(b) In §§ 212.101 through 212.112 of
this part, the terms ‘‘I,’’ ‘‘me’’ and ‘‘my’’
in the section headings and ‘‘you’’ and
‘‘your’’ in the text of each section refer
to an alien who may be inadmissible or
ineligible to adjust status on public
charge grounds.

§ 212.101 What law governs a
determination of whether I am inadmissible
on public charge grounds?

The public charge grounds of
inadmissibility are found under section

212(a)(4) of the Act. A Department of
State (State Department) consular officer
makes the public charge determination
if you are applying for a visa overseas.
A Service officer makes the public
charge determination if you are
applying for admission at a port-of-entry
to the United States or for adjustment of
status to that of a lawful permanent
resident. Under section 212(a)(4) of the
Act, you will be found inadmissible or
ineligible to adjust status if, ‘‘in the
opinion of’’ the consular officer or
Service officer making the decision, you
are considered ‘‘likely at any time to
become a public charge.’’ If you have
been placed in removal proceedings
where issues of your admissibility or
eligibility to adjust status arise, an
immigration judge will decide whether
you are likely to become a public
charge.

§ 212.102 What is the meaning of ‘‘public
charge’’ for admissibility and adjustment of
status purposes?

(a) (1) ‘‘Public charge’’ for purposes of
admissibility and adjustment of status
means an alien who is likely to become
primarily dependent on the Government
for subsistence as demonstrated by
either:

(i) The receipt of public cash
assistance for income maintenance
purposes, or

(ii) Institutionalization for long-term
care at Government expense (other than
imprisonment for conviction of a crime).

(2) Institutionalization for short
periods for rehabilitation purposes does
not demonstrate primary dependence on
the Government.

(b) For purposes of §§ 212.100
through 212.112 of this part:

(1) The term ‘‘government’’ refers to
any Federal, State or local government
entity or entities.

(2) The term ‘‘cash’’ includes not only
funds you receive in the form of cash
from a government agency, but also
funds received from a government
agency by check, money order, wire
transfer, electronic funds transfer, direct
deposit, or any other form that can be
legally converted to currency, provided
that the funds are for purposes of
maintaining your income.

(c) As described in §§ 212.103(c) and
212.105 of this part, some forms of
public assistance will not be considered
for public charge purposes because they
do not result in primary dependence on
the Government. Immigration officers
and immigration judges must also
consider many other factors, as
described in §§ 212.101–212.112 of this
part, before making a final public charge
determination.
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§ 212.103 What specific benefits are
considered to be ‘‘public cash assistance
for income maintenance’’?

(a) Public benefits considered to be
‘‘public cash assistance for income
maintenance’’ include:

(1) Supplemental Security Income
(SSI), 42 U.S.C. 1381, et seq.;

(2) Temporary Assistance for Needy
Families (TANF), 42 U.S.C. 601, et seq.,
but not including supplemental cash
benefits excluded from the term
‘‘assistance’’ under TANF program rules
(see 45 CFR 260.31) or any non-cash
benefits and services provided by the
TANF program; and

(3) State and local cash assistance
programs for income maintenance (often
called State ‘‘General Assistance,’’ but
which may exist under other names).

(b) Due to the constantly changing
nature of the numerous Federal, State
and local benefits for which you may be
eligible, it is not possible to give a
complete listing of such benefits that
could be considered for public charge
purposes. If you are receiving, or
contemplate receiving, any public cash
assistance (as ‘‘cash’’ is described in
§ 212.102(b)(2)) for purposes of
maintaining your income, an
immigration officer or immigration
judge may consider it as a factor in
making a decision as to whether you are
likely to become primarily dependent
on the Government.

(c) Some forms of cash benefits are
not intended for income maintenance
and, therefore, will not be considered
for public charge purposes under
§§ 212.101 through 212.112. Examples
of such cash benefits that are
supplemental in nature include the Low
Income Home Energy Assistance
Program (LIHEAP), 42 U.S.C. 8621 et
seq.; the Child Care and Development
Block Grant Program (CCDBGP), 42
U.S.C. 9858 et seq.; Food Stamp benefits
issued in cash (see, e.g., 7 U.S.C.
2026(b)); certain educational assistance
benefits; and non-recurrent, short-term
crisis benefits, and other services
funded in cash by the TANF program
that do not fall within the TANF
program’s definition of ‘‘assistance,’’ as
described in paragraph (a)(2) of this
section.

(d) Cash benefits that have been
earned continue to be irrelevant to the
public charge ground of inadmissibility.
A few examples of such earned benefits
that will not be considered include
benefits under Title II of the Social
Security Act, 42 U.S.C. 401 et seq.,
government pension benefits, and
veterans’ benefits.

§ 212.104 What factors will make me
inadmissible or ineligible to adjust status
on public charge grounds?

(a) Under section 212(a)(4)(B) of the
Act, the immigration officer or consular
official must consider, ‘‘at a minimum,’’
your age, health, family status, assets,
resources, financial status, education,
and skills in making a decision on
whether you are likely to become a
public charge. The decision-maker may
also consider any Affidavit of Support
filed by your sponsor(s) on your behalf
under section 213A of the Act and 8
CFR part 213a. The decision-maker will
consider the ‘‘totality of circumstances’’
before determining whether you are
likely to become a public charge. No
single factor, other than the lack of a
sufficient Affidavit of Support as
required by section 212(a)(4)(C) and (D)
of the Act, will control this decision,
including past or current receipt of
public cash benefits, as described in
paragraph (b) of this section.

(b) You are inadmissible or ineligible
to adjust status on public charge
grounds if, after consideration of your
case in light of all of the minimum
factors in section 212(a)(4)(B) of the Act,
any Affidavit of Support (Form I–864)
filed on your behalf under 8 CFR part
213a, and any other facts that may be
relevant, the immigration officer,
consular officer, or immigration judge
determines that it is likely that you will
become primarily dependent for your
subsistence on the Government, at any
time, as demonstrated by:

(1) Receipt of public cash assistance
for income maintenance, including SSI,
cash TANF (other than cash TANF
benefits excluded in § 212.103(a)(2)), or
State or local cash benefit programs for
income maintenance, such as ‘‘General
Assistance’’; or

(2) Institutionalization for long-term
care (other than imprisonment for
conviction of a crime) at Government
expense. Institutionalization for short-
term rehabilitation purposes does not
demonstrate primary dependence on the
Government.

§ 212.105 Are there any forms of public
assistance that I can receive without
becoming inadmissible as a public charge
if I should later apply for a visa, admission,
or adjustment of status?

(a) The only benefits that are relevant
to the public charge decision are public
cash assistance for income maintenance
and institutionalization for long-term
care at Government expense.
Institutionalization for short periods for
rehabilitation purposes will not be
considered. Non-cash public benefits
are not considered because they are of
a supplemental nature and do not

demonstrate primary dependence on the
Government.

(b) Although it is not possible to list
all of the non-cash public benefits that
will not be considered, you will not risk
being found inadmissible as an alien
likely to become a public charge by
receiving non-cash benefits under the
following programs or benefit
categories:

(1) The Food Stamp program, 7 U.S.C.
2011, et seq.,

(2) The Medicaid program, 42 U.S.C.
1396, et seq. (other than payments
under the Medicaid program for long-
term institutional care);

(3) The Children’s Health Insurance
Program (CHIP), 42 U.S.C. 1397aa, et
seq.;

(4) Health insurance and health
services (other than public benefits for
costs of institutionalization for long-
term care), including, but not limited to,
emergency medical services, public
benefits for immunizations and for
testing and treatment of symptoms of
communicable diseases, and use of
health clinics;

(5) Nutrition programs, including, but
not limited to, the Special Supplemental
Nutrition Program for Women, Infants
and Children (WIC), 42 U.S.C. 1786; and
programs that operate under the
National School Lunch Act, 42 U.S.C.
1751 et seq.; the Child Nutrition Act, 42
U.S.C. 1771 et seq.; and the Emergency
Food Assistance Act, 7 U.S.C. 7501 et
seq.;

(6) Emergency disaster relief;
(7) Housing benefits;
(8) Child care services;
(9) Energy benefits, such as LIHEAP,

42 U.S.C. 8621 et seq.;
(10) Foster care and adoption benefits;
(11) Transportation vouchers or other

non-cash transportation services;
(12) Educational benefits, including

benefits under the Head Start Act and
aid for elementary, secondary, or higher
education;

(13) Non-cash benefits or services
funded by the TANF program;

(14) Job training programs;
(15) State and local supplemental,

non-cash benefits that serve purposes
similar to those of the Federal programs
listed in this paragraph;

(16) Any other Federal, State, or local
public benefit program, under which
benefits are provided in-kind, through
vouchers, or any other medium of
exchange other than payment of cash
assistance for income maintenance to
the eligible person.

(c) Although the non-cash public
benefits described in paragraph (b) of
this section will not be considered for
admissibility purposes, you may still be
inadmissible or ineligible to adjust
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status if, in the opinion of the officer
making the decision, you are likely to
become a public charge following his or
her analysis of the totality of the
circumstances, as described in
§ 212.104. This includes consideration
of all the minimum statutory factors
described in section 212(a)(4)(B) of the
Act.

§ 212.106 If I have received public cash
assistance for income maintenance, have
been institutionalized for long-term care at
Government expense, or have been deemed
a public charge in the past, will I be
inadmissible or ineligible to adjust status
on public charge grounds now or in the
future?

(a) Such past circumstances do not
necessarily mean that you will be found
inadmissible or ineligible to adjust
status on public charge grounds based
on a present application for admission
or adjustment. The immigration officer,
consular officer, or immigration judge
who makes the decision must consider
all of the relevant facts of your case. Past
receipt of public cash assistance or
institutionalization under circumstances
that made you a public charge would
support a finding that you are
inadmissible only if, in light of all the
factors listed in § 212.104, it is likely
that you will continue to be, or become
again, a public charge in the future.

(b) The length of time during which
you previously received benefits or were
institutionalized at Government
expense, as well as the distance in time
from your current application for
admission or adjustment, are significant
to the decision. Public cash benefits
received in the recent past are more
predictive of your likelihood to become
a public charge in the future than
benefits received in the more distant
past. Similarly, public cash benefits
received for longer time periods are
more predictive than benefits received
in the past for shorter periods. In
addition, small amounts of public cash
assistance for income maintenance
received in the past are weighed less
heavily than greater amounts under the
‘‘totality of the circumstances’’ analysis.
The negative implication of your past
receipt of public cash benefits for
income maintenance or
institutionalization for long-term care,
however, may be overcome by positive
factors in your case demonstrating that
you are unlikely to become primarily
dependent on the Government for
subsistence.

§ 212.107 Will I be required to pay back
any public benefits that I have received
before an immigration officer or
immigration judge will find me admissible
or eligible to adjust status?

Immigration officers and immigration
judges do not have the authority to
require that you reimburse public
benefit-granting agencies for assistance
that you have received. However, they
may consider your receipt of public
cash assistance for income maintenance
purposes or your institutionalization for
long-term care at Government expense
as factors in deciding whether you are
likely to become a public charge in the
future, regardless of whether the agency
granting the benefit has sought
reimbursement from you or any other
party obligated to pay back the benefit
on your behalf. If there is a final
judgment against you for failure to repay
the costs of public cash benefits or
institutionalization that has not been
satisfied, immigration officers or judges
may also consider this failure to repay
as one of the relevant factors in deciding
whether you are likely to become a
public charge.

§ 212.108 Are there any special
requirements for aliens who are seeking to
immigrate based on a family relationship or
on employment?

Under section 212(a)(4)(C) and (D) of
the Act, you must file an ‘‘Affidavit of
Support Under Section 213A of the Act’’
(Form I–864) from your sponsor(s) in
accordance with section 213A of the Act
and 8 CFR part 213a if you are seeking
to immigrate in certain family-based
visa categories or as an employment-
based immigrant who will work for a
relative or a relative’s firm. If you do not
file the Affidavit of Support as required,
you will be inadmissible or ineligible to
adjust status on public charge grounds.
Certain widows and widowers, battered
spouses and children of U.S. citizens
and lawful permanent residents are
currently exempt under section
212(a)(4)(C) of the Act from filing an
Affidavit of Support.

§ 212.109 Will I be considered likely to
become a public charge because my
spouse, parent, child, or other relative has
become, or is likely to become, a public
charge or has received public cash
assistance?

(a) The fact that one, or all, of your
close relatives has become, or is likely
to become, a public charge will not
make you inadmissible as a public
charge, unless the evidence shows that
you, individually, are likely to become
a public charge.

(b) Public cash benefits for income
maintenance received by your relatives
will not be attributed to you for

admission or adjustment purposes,
unless they also represent your sole
support. If such benefits are attributed
to you because they are your sole
support, they must be considered along
with all of the other factors related to
your case, as described in § 212.104,
before you may be found inadmissible
as a public charge.

§ 212.110 Are there any individuals to
whom the public charge ground of
inadmissibility does not apply?

(a) The Act and various other statutes
contain exceptions to the public charge
ground of inadmissibility for the
following categories of aliens:

(1) Refugees and asylees at the time of
admission and adjustment of status to
legal permanent residency according to
sections 207(c)(3) and 209(c) of the Act;

(2) Amerasian immigrants at
admission as described in the Foreign
Operations, Export Financing, and
Related Programs Appropriations Act of
1988, section 584, contained in section
101(e), Public Law 100–202, 101 Stat.
1329–183 (1987) (as amended), 8 U.S.C.
1101 note;

(3) Cuban and Haitian entrants at
adjustment as described in the
Immigration Reform and Control Act of
1986 (IRCA), Public Law 99–603, Title
II, section 202, 100 Stat. 3359 (1986) (as
amended), 8 U.S.C. 1255a note;

(4) Nicaraguans and other Central
Americans who are adjusting status as
described in the Nicaraguan Adjustment
and Central American Relief Act
(NACARA), Public Law 105–100,
section 202(a), 111 Stat. 2193 (1997)(as
amended), 8 U.S.C. 1255 note;

(5) Haitians who are adjusting status
as described in the Haitian Refugee
Immigration Fairness Act of 1998,
section 902, Title IX, Public Law 105–
277, 112 Stat. 2681 (Oct. 21, 1998), 8
U.S.C. 1255 note;

(6) Aliens who entered the United
States prior to January 1, 1972 and who
meet the other conditions for being
granted lawful permanent residence
under section 249 of the Act and 8 CFR
part 249.

(b) Other categories of aliens may also
be excepted from the public charge
provisions in section 212(a)(4) of the
Act by subsequent legislation. The list
of such aliens in paragraph (a) of this
section may not include every excepted
category.

(c) In addition, aliens who have been
previously admitted for lawful
permanent residence (‘‘LPRs’’) and who
re-enter the United States are not
applicants for admission and, therefore,
are not subject to the grounds of
inadmissibility, unless they are covered
by one of the six categories described in
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section 101(a)(13)(C) of the Act,
including being absent from the United
States for over 180 days.

§ 212.111 Are there any waivers for the
public charge ground of inadmissibility?

There are no waivers available for the
public charge grounds of
inadmissibility, except for the waiver
for certain aged, blind, or disabled
applicants for adjustment of status
under section 245A of the Act. (See 8
U.S.C. 1255a(d)(2)(B)(ii)(IV).) However,
various laws have exempted certain
categories of aliens from the
requirements of section 212(a)(4) of the
Act. Several of these categories are
described in § 212.110(a).

§ 212.112 Is it possible to provide a bond
or cash deposit to ensure that I will not
become a public charge?

The Service may accept a suitable,
legally binding public charge bond or
cash deposit on your behalf that meets
the conditions set forth in 8 U.S.C. 1183
and in 8 CFR part 213. Acceptance of
such a bond or cash deposit is
discretionary.

6. Part 237 is added to read as follows:

PART 237—DEPORTABLE ALIENS

Subpart A—Public Charge Deportability
Sec.
237.10 What issues do §§ 237.10 through

237.18 address?
237.11 What law governs whether I am

deportable on public charge grounds?
237.12 What does it mean to be a ‘‘public

charge,’’ for purposes of removal as a
deportable alien?

237.13 What specific benefits are
considered to be ‘‘public cash assistance
for income maintenance?’’

237.14 Are there any forms of public
benefits that I can receive without
becoming deportable as a public charge?

237.15 What other conditions must be met
for me to be deportable as a public
charge?

237.16 Is the ‘‘Affidavit of Support under
Section 213A of the Act’’ (Form I–864)
relevant to removal on public charge
grounds of deportation?

237.17 Does the 5 year period in section
237(a)(5) of the Act run only from my
first entry into the United States?

237.18 Will I be considered a public charge
because my spouse, parent, child, or
other relative has accepted public
benefits or has become a public charge?

Subpart B—[Reserved]
Authority: 8 U.S.C. 1227(a)(5), 8 U.S.C.

1183a, 8 CFR part 213A.

Subpart A—Public Charge
Deportability

§ 237.10 What issues do §§ 237.10 through
237.18 address?

(a) Sections 237.10 through 237.18 of
this part address the public charge

ground of deportation under section
237(a)(5) of the Act.

(b) In §§ 237.10 through 237.18 of this
part, the terms ‘‘I,’’ ‘‘me’’ and ‘‘my’’ in
the section headings and ‘‘you’’ and
‘‘your’’ in the text of each section refer
to an alien who may be deportable as a
public charge.

§ 237.11 What law governs whether I am
deportable on public charge grounds?

(a) Section 237(a)(5) of the Act
describes which aliens are deportable
on public charge grounds. If the Service
brings a removal proceeding against you
charging that you are subject to
deportation on public charge grounds,
the Service must prove that you became
a public charge within 5 years of your
entry to the United States.

(b) If you can prove that the causes
that led to your becoming a public
charge arose after your entry to the
United States, you will not be deported.

§ 237.12 What does it mean to be a ‘‘public
charge’’ for purposes of removal as a
deportable alien?

(a)(1) ‘‘Public charge’’ for purposes of
removal as a deportable alien means an
alien who has become primarily
dependent on the Government for
subsistence as demonstrated by either:

(i) The receipt of public cash
assistance for income maintenance
purposes, or

(ii) Institutionalization for long-term
care at Government expense (other than
imprisonment for conviction of a crime).

(2) Institutionalization for short
periods for rehabilitation purposes does
not demonstrate primary dependence on
the Government.

(b) For purposes of §§ 237.10 through
237.18 of this part:

(1) The term ‘‘government’’ refers to
any Federal, State or local government
entity or entities.

(2) The term ‘‘cash’’ includes not only
funds you receive in the form of cash
from a government agency, but also
funds received from a government
agency by check, money order, wire
transfer, electronic funds transfer, direct
deposit, or any other form that can be
legally converted to currency, provided
that the funds are for purposes of
maintaining your income.

(c) As described in §§ 237.13(c) and
237.14 of this part, some forms of public
assistance will not be considered for
public charge purposes because they do
not result in primary dependence on the
Government. In addition, you will not
be found deportable on public charge
grounds unless the other conditions in
§§ 237.11, 237.15, and 237.16 of this
part (if § 237.16 applies to your case)
have been met.

§ 237.13 What specific benefits are
considered to be ‘‘public cash assistance
for income maintenance’’?

(a) Public benefits considered to be
‘‘public cash assistance for income
maintenance’’ include:

(1) Supplemental Security Income
(SSI), 42 U.S.C. 1381, et seq.;

(2) Temporary Assistance for Needy
Families (TANF), 42 U.S.C. 601, et seq.,
but not including supplemental cash
benefits excluded from the term
‘‘assistance’’ under TANF program rules
(see 45 CFR 260.31) or any non-cash
benefits and services provided by the
TANF program; and

(3) State and local cash assistance
programs for income maintenance (often
called State ‘‘General Assistance,’’ but
which may exist under other names).

(b) Due to the constantly changing
nature of the numerous Federal, State
and local benefits for which you may be
eligible, it is not possible to give a
complete listing of such benefits that
could be considered for public charge
purposes. If, within 5 years of your
entry into the United States, you have
received any public benefit that is
provided in the form of cash (as that
term is described in § 237.12(b)(2) of
this part) for purposes of maintaining
your income, it may serve as a basis for
your deportation on public charge
grounds, provided that all of the
requirements of section 237(a)(5) of the
Act and the other conditions for
deportation described in §§ 237.11,
237.15, and 237.16 of this part (if
§ 237.16 applies to your case) have been
satisfied.

(c) Some forms of cash benefits are
not intended for income maintenance,
and therefore, will not be considered for
public charge purposes under §§ 237.10
through 237.18 of this part. Examples of
such cash benefits that are supplemental
in nature include the Low Income Home
Energy Assistance Program (LIHEAP),
42 U.S.C. 8621 et seq.; the Child Care
and Development Block Grant Program
(CCDBGP), 42 U.S.C. 9858 et seq.; Food
Stamp benefits issued in cash (see, e.g.,
7 U.S.C. 2026(b)); certain educational
assistance benefits; and non-recurrent,
short-term crisis benefits, and other
services funded in cash by the TANF
program that do not fall within the
TANF program’s definition of
‘‘assistance,’’ as described in paragraph
(a)(2) of this section.

(d) Cash benefits that have been
earned continue to be irrelevant to the
public charge ground of inadmissibility.
A few examples of such earned benefits
that will not be considered include
benefits under Title II of the Social
Security Act, 42 U.S.C. 401 et seq.,
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government pension benefits, and
veterans’ benefits.

§ 237.14 Are there any forms of public
benefits that I can receive without
becoming deportable as a public charge?

(a) The only benefits that are relevant
to the public charge decision are public
cash assistance for income maintenance
and institutionalization for long-term
care at Government expense.
Institutionalization for short periods for
rehabilitation purposes will not be
considered. Non-cash public benefits
are not considered because they are of
a supplemental nature and do not
demonstrate primary dependence on the
Government for subsistence.

(b) Although it is not possible to list
all of the non-cash public benefits that
will not be considered, you will not risk
being found deportable as a public
charge by receiving non-cash benefits
under the following programs or benefit
categories:

(1) The Food Stamp program, 7 U.S.C.
2011, et seq.,

(2) The Medicaid program, 42 U.S.C.
1396, et seq. (other than payments
under the Medicaid program for long-
term institutional care);

(3) The Children’s Health Insurance
Program (CHIP), 42 U.S.C. 1397aa, et
seq.;

(4) Health insurance and health
services (other than public benefits for
costs of institutionalization for long-
term care), including, but not limited to,
emergency medical services, public
benefits for immunizations and for
testing and treatment of symptoms of
communicable diseases, and use of
health clinics;

(5) Nutrition programs, including, but
not limited to, the Special Supplemental
Nutrition Program for Women, Infants
and Children (WIC), 42 U.S.C. 1786; and
programs that operate under the
National School Lunch Act, 42 U.S.C.
1751 et seq.; the Child Nutrition Act, 42
U.S.C. 1771 et seq.; and the Emergency
Food Assistance Act, 7 U.S.C. 7501 et
seq.;

(6) Emergency disaster relief;
(7) Housing benefits;
(8) Child care services;
(9) Energy benefits, such as LIHEAP,

42 U.S.C. 8621 et seq.;
(10) Foster care and adoption benefits;
(11) Transportation vouchers or other

non-cash transportation services;
(12) Educational benefits, including

benefits under the Head Start Act and
aid for elementary, secondary, or higher
education;

(13) Non-cash benefits or services
funded by the TANF program;

(14) Job training programs;
(15) State and local supplemental,

non-cash benefits that serve purposes

similar to those of the Federal programs
listed in this paragraph;

(16) Any other Federal, State, or local
public benefit program, under which
benefits are provided in-kind, through
vouchers, or any other medium of
exchange other than payment of cash
benefits for income maintenance to the
eligible person.

§ 237.15 What other conditions must be
met for me to be deportable as a public
charge?

(a) In addition to the requirements of
section 237(a)(5) of the Act, and except
as provided in paragraph (b) of this
section, you are not deportable as a
public charge unless the Service shows
that:

(1) The Government entity that
provided, or is providing, either the
public cash assistance for your income
maintenance as described in §§ 237.12
and 237.13 of this part or the costs of
institutionalization for your long-term
care as described in § 237.12, has a legal
right to seek repayment of those benefits
against either you or another obligated
party, such as a family member or a
sponsor; and

(2) Within 5 years of your entry to the
United States, the public entity
providing the benefit demanded that
you or another obligated party repay the
benefit; and

(3) You or another obligated party
failed to repay the benefit demanded;

(4) There is a final administrative or
court judgment obligating you or
another party to repay the benefit. (As
long as the demand for repayment under
paragraph (a)(2) of this section occurred
within 5 years of your entry, the final
judgment may be rendered against you
or another obligated party at any time
thereafter);

(5) The benefit-granting agency, or
other applicable Government entity, has
taken all actions necessary to enforce
the judgment, including all collection
actions.

(b) If a legal right to seek repayment
of the public benefits described in
§§ 237.12 and 237.13 of this part is
established, but the Service proves that
there was no one against whom
repayment could be enforced, thereby
making a demand for repayment futile,
then the Service need not show that a
demand was made and a final judgment
for repayment of the public benefits
rendered.

§ 237.16 Is the ‘‘Affidavit of Support Under
Section 213A of the Act’’ (Form I–864)
relevant to removal on public charge
grounds of deportation?

(a) The ‘‘Affidavit of Support Under
Section 213A of the Act’’ (Form I–864)
required under section 213A of the Act

and 8 CFR part 213a is relevant to
removal on the public charge grounds
for deportation in certain circumstances.
Section 213A of the Act provides that
the Affidavit of Support may support a
legally enforceable claim against your
sponsor(s) for repayment of certain
Federal, State, or local means-tested
public benefits provided to you. You
may be found deportable on public
charge grounds if the Service proves
that:

(1) An Affidavit of Support under
Section 213A of the Act and 8 CFR part
213a was filed on your behalf and is
currently in effect; and

(2) Within 5 years after your
admission to the United States, you

(i) Obtained SSI, cash TANF benefits,
or other Federal, State, or local public
benefits that were cash assistance for
income maintenance purposes and that,
at the time the Affidavit of Support was
signed, had been designated as ‘‘means-
tested public benefits’’ by the
Government entity responsible for
administering the benefit; or

(ii) Were institutionalized for long-
term care at Government expense (other
than imprisonment for conviction of a
crime); and

(3) Such benefits have not been repaid
as provided in § 237.15.

§ 237.17 Does the 5-year period in section
237(a)(5) of the Act run only from my first
entry into the United States?

(a) The 5-year period begins again
each time you enter the United States,
unless you are a returning alien lawfully
admitted for permanent residency (an
‘‘LPR’’) who is not considered an
applicant for admission as described in
paragraph (b) of this section.

(b) If you have been lawfully admitted
for permanent residence (LPR status),
you are not considered an applicant for
admission upon return to the United
States after a trip abroad unless you are
covered by one of the categories
specified in section 101(a)(13)(C) of the
Act, including an absence of 180 days
or more from the United States. If you
are not covered by one of the categories
listed in section 101(a)(13)(C) of the Act,
the 5-year period for public charge
deportation purposes would still be
counted from your last entry to the
United States.

§ 237.18 Will I be considered a public
charge because my spouse, parent, child,
or other relative has accepted public
benefits or has become a public charge?

(a) The fact that one, or all, of your
close relatives has received public cash
benefits for income maintenance, or has
become a public charge, will not make
you deportable as a public charge,
unless the evidence shows that you,
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1 Note that SSI is administered by the Social
Security Administration, and general assistance
programs are administered by the several states.
However, we believe these are the relevant cash
assistance programs that support the analysis in this
letter.

2 Although most support programs provide
vouchers or direct services, it should be noted that
at HHS some of these programs can also provide
cash for the reimbursement of specific costs. For
example, the Low Income Home Energy Assistance
Program (LIHEAP) and the Child Care Development
Fund (CCDF) are authorized to make cash
payments, but these payments are for specific
purposes other than income maintenance. LIHEAP
is authorized to provide cash payments for energy
costs, and providers do so in very limited
circumstances such as when a vendor (such as a log
supplier) does not have an agreement with the
administering entity, (i.e., state, county, or
nonprofit organization). In the case of CCDF, in FY
1997 that program gave cash payments to recipients
in 7% of all cases specifically for the
reimbursement of beneficiaries’ child care costs.
Under the proposal articulated here, cash payments
in these programs would not give rise to a public
charge determination since such payments are not
provided for income maintenance purposes.

individually, have become a public
charge.

(b) Public cash benefits for income
maintenance received by your relatives
will not be attributed to you for
deportation purposes, unless they also
represent your sole support. If such
benefits are attributed to you because
they are your sole support, all of the
requirements of §§ 237.11, 237.15, and
237.16 of this part (if § 237.16 is
applicable to your case) must also be
met before you may be found deportable
as a public charge.

Subpart B—[Reserved]

Dated: May 20, 1999.
Janet Reno,
Attorney General.

Appendix to Preamble
The following are the texts of letters

received by Immigration and Naturalization
Service officials from officials from the
Department of Health and Human Services,
the Social Security Administration, and the
Department of Agriculture.

BILLING CODE 4410–10–U

The Deputy Secretary of Health and Human
Services

Washington, D.C. 20201

March 25, 1999.
Commissioner Doris Meissner,
Immigration and Naturalization Service,

Department of Justice, 425 Eye Street
NW., Washington, D.C. 20536

Dear Commissioner Meissner: According to
my colleagues at the U.S. Department of
Health and Human Services (HHS), I
understand that the Immigration and
Naturalization Service (INS) plans to issue
some form of guidance explaining the public
charge ground of inadmissibility to and
deportation from the United States. The
guidance is critical to clarifying for
immigrant families and communities what
the potential immigration consequences are
of receiving certain government benefits.

Over the past several years, there has been
a significant decline in the receipt of welfare,
health, and nutrition benefits by immigrant
families and their citizen children, even
though many of these families (or individuals
within these families) are eligible for such
benefits. HHS has received numerous reports
from state and local government officials,
program administrators, and community
leaders around the country that a significant
factor contributing to this decline in
participation is the confusion and fear that
immigrant families have in relation to public
charge policies. There is particularly concern
that this lack of access to critical services
may lead to negative health outcomes for
immigrant families and children, as well as
potentially undermining public health.

HHS supports the efforts of INS and the
Department of Justice to clarify the meaning
of ‘‘public charge’’ in a way that meets the
objectives of both the immigration laws and
the Administration’s health policies. The

INS, as we understand it, is proposing to
define ‘‘public charge’’ to mean an alien who
has, or is likely to become, ‘‘primarily
dependent on the government for
subsistence.’’ An important issue that has
arisen is receipt of which benefits is evidence
of this dependency. HHS agrees that in
making such an assessment about an
individual, it is important to articulate a
principle that distinguishes clearly those
public benefits that should be relevant to
public charge determinations from those that
should not be of any consequence. We
further understand that under immigration
law, receipt of benefits is only one of many
factors that INS and Department of State
officers consider in making public charge
determinations.

This letter responds to your request for
advice from benefit-granting agencies with
expertise in subsistence matters about which
types of benefit receipt would demonstrate
that an individual is primarily dependent on
the government for his or her support. The
best available evidence of whether someone
is primarily dependent on government
assistance for subsistence is whether that
individual is receiving cash assistance for
income maintenance purposes, (i.e., cash
assistance under the Temporary Assistance to
Dependent Families program (TANF)), the
Supplemental Security Income (SSI), and
state general assistance programs), or is
institutionalized in a long-term care facility
at government expense.1

The receipt of cash benefits or long-term
care institutionalization are the most
effective proxies for identifying an individual
as one who is primarily dependent on
government assistance for subsistence.

First, nearly all individuals or families
receiving cash assistance for purposes of
income maintenance are also receiving other
non-cash support benefits and services as
well, (e.g., Medicaid, Food Stamps, housing
assistance, child care, energy assistance), and
they are likely not to be receiving any income
from other sources. For example, virtually all
of those receiving AFDC cash assistance in
1995 were also receiving Medicaid (97
percent) and Food Stamps (89 percent), (1998
Green Book). By the end of 1997, 82 percent
of families receiving TANF reported having
no earned income. (AFDC/TANF Quality
Control Data). In these cases, the individuals
or families receiving cash assistance would
meet the standard of ‘‘primarily dependent
on government assistance for subsistence.’’

Second, it is extremely unlikely that an
individual or family could subsist on a
combination of non-cash support benefits or
services alone. Without cash assistance, it is
extremely unlikely that the individual or
family could meet the basic subsistence
requirements related to food, clothing and
shelter. These non-cash assistance programs
typically provide only supplemental and
marginal assistance, (e.g., Food Stamps,
housing assistance, energy assistance) or
services, (e.g., health insurance coverage,

medical care and child care) that do not
directly provide subsistence and together are
insufficient to provide primary support to an
individual or a family absent additional
income. Moreover, programs such as Child
Care enable parents to work and earn income
in order to be self-sufficient. In addition,
depending on eligibility rules, some
programs such as Medicaid, may or may not
be available to all family members or for all
periods of time. HHS is unable to conceive
of a situation where an individual, other than
someone who permanently resides in a long-
term care institution, could support himself
or his family solely on non-cash benefits so
as to be primarily dependent on the
government. Thus, virtually all families
receiving non-cash support benefits, but not
receiving cash assistance, must rely on other
income (usually earned income) in order to
meet their subsistence needs.

Finally, non-cash support benefits and
services are generally designed to
supplement and support the diet, health, and
living conditions of recipients, many of
whom are low- to middle-income working
families, and are generally provided as
vouchers or direct services.2 Also, these non-
cash services often have a primary objective
of supporting the overall community or
public health, by making services generally
available to everyone within a community,
providing infrastructure development and
support, or providing stable financing for
services and systems that benefit entire
communities. Compared to cash benefit
programs, non-cash support programs
generally have more generous eligibility rules
so as to be available to individuals and
families with incomes well above the poverty
line. For example, states have a great deal of
flexibility to set income eligibility rules
under Medicaid and the Children’s Health
Insurance Program, and many states cover
certain populations, such as children and
pregnant women, up to 200 percent of the
poverty line and sometimes higher.
Moreover, in 1997 nearly half (49 percent) of
Medicaid recipients were not receiving any
cash assistance (SSI or AFDC/TANF), and
two-thirds (64 percent) of adult recipients
reported working full or part time. (March
1998 Current Population Survey). Similarly,
about one-third of Food Stamp recipients in
1997 did not receive cash assistance and
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reported earnings in 1997. (Characteristics of
Food Stamp Recipients, 1998). In these cases
the individual or family receiving non-cash
benefits, but not receiving cash assistance,
would not meet the standard of ‘‘primarily
dependent on government assistance for
subsistence.’’

The one circumstance in which receipt of
non-cash benefits would indicate that an
individual is primarily dependent on
government assistance for subsistence, and
therefore potentially a public charge, is the
case of an individual permanently residing in
a long-term care institution and relying on
government assistance for those long-term
care services. In this case, all of the
individual’s basic subsistence needs are
assumed by the institution, and the
individual has no need for cash assistance.
Aside from this narrow instance, the receipt
of a non-cash support benefits and services
should not be relevant to a public charge
determination under INS’ proposed
definition.

Based on these considerations, HHS
recommends that benefit receipt should only
be relevant to public charge determinations
when an individual receives the benefits
defined below:

1. Cash-Assistance for Income
Maintenance: Cash assistance under TANF,
SSE, and state/local equivalents (including
state-only TANF).

2. Long-Term Institutionalized Care: The
limited case of an alien who permanently
resides in a long-term care institution (e.g.,
nursing facilities) and whose subsistence is
supported substantially by public funds (e.g.,
Medicaid).

Thank you for your time and
consideration. Please let me know if I or HHS
staff can be of any further assistance
regarding this important policy issue.

Sincerely,
Kevin Thurm,
Deputy Secretary of Health and Human
Services.

Social Security

May 14, 1999.
Dr. Robert L. Bach,
Executive Associate Commissioner for Office

of Policy and Planning, Immigration and
Naturalization Service, 425 I Street,
Washington, DC 20536

Dear Dr. Bach: We understand that the
Immigration and Naturalization Service (INS)
is planning to publish proposed regulations
on the definition of ‘‘public charge’’ for
purposes of determining who can be
admitted to and who can be deported from
the United States under the provisions in
sections 212(a)(4) and 237(a)(5) of the
Immigration and Nationality Act (INA). More
specifically, INS plans to define ‘‘public
charge’’ to mean an individual who ‘‘has
become’’ or is ‘‘likely to be primarily
dependent on the government for
subsistence.’’ You have asked the Federal
agencies that administer public benefit
programs whether a noncitizen’s receipt of
the benefits might indicate that the
noncitizen primarily relied on these benefits
for subsistence. This letter is in response to
that request.

We agree that the receipt of Supplemental
Security Income (SSI) could show primary
dependence on the government for
subsistence fitting the INS definition of
public charge provided that all of the other
factors and prerequisites for admission or
deportation have been considered or met. We
believe, however, that many mitigating
factors discussed below, coupled with
specific public charge exemptions under
immigration law, also discussed, would
result in a minimal impact of the public
charge provisions on the SSI noncitizen
population.

The SSI program is a nationwide Federal
means-tested income maintenance program
administered by the Social Security
Administration (SSA). SSI guarantees a
minimum level of income for needy aged,
blind, and disabled individuals. The program
is designed to provide assistance for
individuals’ basic needs of food, clothing,
and shelter. Individuals eligible for SSI are
among the most vulnerable people in the
United States. For them, SSI is truly the
program of last resort and is the safety net
that protects them from complete
impoverishment.

Lawful permanent residents and
noncitizens permanently residing in the
United States under color of law were
eligible for SSI when the program began in
1974. The 1996 welfare reform legislation
(Public Law 104–193) restricted SSI
eligibility for qualified noncitizens to those
who were in specific, limited categories, such
as refugees and asylees, individuals who
served in the U.S. military, and lawful
permanent residents who worked in the
United States for at least 40 quarters.
Subsequent legislation in 1997 and 1998
expanded the categories to include
individuals who had received SSI or were in
the United States prior to enactment of
welfare reform and who are disabled or
blind. These later laws added other discrete
classes of noncitizens as well. Still, the
categories of noncitizens eligible for SSI are
limited.

Under INS’ proposed rule, the receipt of
SSI could lead to a determination that a
person is or is likely to be a public charge.
As mentioned earlier, only limited, specified
categories of noncitizens are eligible for SSI.
Our analysis of the proposed INS public
charge rule leads us to conclude that many
of these SSI-eligible noncitizen categories
would either be exempt from the public
charge provisions by law, or would not be
deemed public charges because of the
operation of other factors required under the
proposed rule. For example, aged, blind, and
disabled refugees, asylees, Amerasian
immigrants, Cubans and Haitians may be
eligible for SSI benefits after they have been
in the United States for 30 consecutive days.
We understand that the first three categories
and certain Cuban/Haitians are exempt from
the proposed public charge policy under
other provisions in immigration law. In
addition, the public charge provision for
deportation under section 237(a)(5) of the
INA, applies only in cases in which a
noncitizen became a ‘‘public charge from
causes not affirmatively shown to have arisen
since entry.’’ Many individuals who are

eligible for SSI are healthy when they first
come to the United States but become aged,
blind or disabled after they enter. If these
conditions occurred after entry giving rise to
the use of the public benefits, we understand
that they would not be deportable on public
charge grounds.

Another mitigating factor in the proposed
public charge rule as it applies to SSI
beneficiaries involves reimbursement of SSI
benefits received. As we understand the
proposed rule, in order for a noncitizen to be
determined deportable on public charge
grounds, there must in part be a legal
obligation for the individual or his or her
sponsor to repay the benefits received during
the first 5 years after entry into the United
States. SSA has no authority to require the
individual to repay the benefits for which
they are entitled. Thus, nonsponsored
noncitizens would not be required to
reimburse, and the public charge provision
for deportation would not apply to them.
However, sponsors who have signed a new
affidavit of support under section 213A of the
INA are required to reimburse SSA for SSI
benefits paid to the sponsored noncitizen.
Only if the sponsor refuses to repay would
the SSI beneficiary potentially be subject to
deportation.

Even for those individuals who do not
come under one of the exempted categories,
the draft rules state that the mere receipt of
SSI does not automatically make a noncitizen
inadmissible, ineligible to adjust status, or
subject to deportation. In the admission
context, the INS plans to apply a ‘‘totality of
circumstances’’ test which includes the
consideration of several mandatory statutory
factors. Examples of such factors include an
alien’s age, health, family status, assets,
resources, financial status, education and
skills. No single factor, other than the lack of
a sufficient affidavit of support, if required,
will determine whether a noncitizen is likely
to be a public charge, including past or
current receipt of SSI. In the deportation
context, mere receipt of benefits also will not
make a person deportable. There must also
have been a demand for repayment by the
benefit agency, failure to meet that demand
by the alien or other obligated party, a final
judgment, and all steps taken to enforce that
judgment. Without the satisfaction of these
prerequisites, the alien is not deportable.

Further, we understand that INS will take
into account the specific circumstances
surrounding the past or current receipt of
SSI. For example, if a noncitizen received SSI
in a past period of unemployment, but he or
she is currently working and is self-
supporting, a public charge determination
may not be made. Every admission decision
is made on a case-by-case basis carefully
balancing the totality of the circumstances.
We also understand that INS will accord less
significance to the receipt of SSI if a
noncitizen received SSI sometime ago or a
noncitizen received or is receiving a small
amount of SSI.

INS’ proposed rule concerning
deportations on public charge grounds
indicates that such deportations are rare
since the standards are very strict. We believe
that these strict criteria would result in the
deportation provision rarely being applied
against a noncitizen SSI beneficiary.
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Thank you for the opportunity to comment
on this important matter.

Sincerely,
Susan M. Daniels,
Deputy Commissioner for Disability and
Income Security Programs.

Department of Agriculture

Office of the Secretary, Washington, D.C.
20250

April 15, 1999.
Honorable Doris M. Meissner,
Commissioner, Immigration and

Naturalization Service, 425 I Street, NW,
Room 7100, Washington, D.C. 20536

Dear Commissioner Meissner: This is in
reference to a letter that the Department of
Health and Human Services recently sent you
suggesting that the receipt of public benefits
should only be relevant to a public charge
determination when an individual receives
cash assistance for income maintenance or
long-term institutionalized care. We have
reviewed the letter and are in agreement with
its contents.

We believe that neither the receipt of food
stamps nor nutrition assistance provided
under the Special Nutrition Programs
administered by this Agency should be
considered in making a public charge
determination for purposes of admission,

deportation, or adjustment of an alien’s
status.

Please let us know if we can be of any
assistance regarding this matter.

Sincerely,

Shirley R. Watkins,

Under Secretary, Food, Nutrition and
Consumer Services.

[FR Doc. 99–13188 Filed 5–25–99; 8:45 am]

BILLING CODE 4410–10–M
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KINSHIP CARE RELEVANT LEGISLATIVE BILLS ‐ March 23, 2018 

 
   

Kinship Bills 2017-18 Session 

S6013 
A8094 

AVELLA/JAFFEE -- Relates to definition of person in parental relationship  
(ADDS LEGAL CUSTODIANS) NO SAME AS 

Senate: In Higher Education Assembly: in Judiciary 

S6015A 
A7928 

AVELLA/JAFFEE -- Relates to medical decision making for minors  
(ADDS LEGAL CUSTODIANS) 

Senate: Out of Committee Assembly: In Judiciary 

S6016 
A7905A 

AVELLA/JAFFEE -- Relates to a parent or guardian naming a caregiver as a person 
in parental relation 
(EXTENDS PERIOD TO TWELVE MONTHS) 

Senate: Out of Committee  Assembly: Out of Committee 

S6217A 
A7899A 

ROZIC/SAVINO -- Relates to the appointment of a standby guardian due to 
administrative separation  
(ADDS UNDOCUMENTED PARENTS FACING DEPORTATION) 

Senate: Out of Committee Assembly: Out of Committee 

A9956 
S8047 

JAFFEE/SAVINO – Relates to changing current law to require social services 
workers to give information about assistance as well as make a referral to kinship 
services 
(REQUIRES LOCAL DISTRICT SOCIAL SERVICES TO PROVIDE KINSHIP 
CAREGIVERS WITH INFORMATION ON BENEFITS AND CUSTODIAL 
OPTIONS AND TO MAKE REFERRALS TO KINSHIP PROGRAMS) 

Senate: In Children and Families Assembly: Passed  



Explanation of A.8172 (Hevesi)/S.6017A(Avella):  
There are two unfair public assistance budgeting rules that affect children who receive non‐parent 
grants. This bill would amend SSL 131‐c to make the following changes: 

1. When a non‐parent caregiver takes in half‐siblings and one of them has income (usually child 
support or Social Security benefits from the parent that the children do not have in common), current 
budgeting rules require that the income of the child with income be applied against the needs of the 
child with no income.  This bill would allow the child with no income to receive a full child only grant and 
the child with income to retain his or her income. 

2. When a non‐parent caregiver who is not on public assistance applies for a public assistance 
grant for the child in her care, the caregiver’s income is not taken into account when determining the 
size of the child’s grant. When the caregiver herself is on public assistance, however, the caregiver and 
the child are each given ½ of a grant for two people, which is less than two separate grants for each 
person.  Thus, the non‐parent grant is smaller for children who are cared for by relatives on public 
assistance. This bill would allow relative caregivers who are public assistance recipients themselves to 
receive a full grant for one person and a child to receive a full grant for one person. 
 



LEGAL FACT SHEET 
 

      NYS Kinship Navigator    navigator@nysnavigator.org    877-454-6463 
Regional Offices in Albany, Monroe, Essex, Ulster and Wayne County 

1 

CAREGIVER’S RIGHTS TO OBTAIN VITAL DOCUMENTS 
 

This chart demonstrates 3 types of common kinship custodial arrangements: Legal 
guardianship, legal custody and informal custody.  For each arrangement,  we have indicated 
whether the caregiver has the right to obtain the child’s birth certificate, passport and social 
security card. 

 

LEGAL 

ARRANGEMENT 

BIRTH 

CERTIFICATE 

 
PASSPORT 

SOCIAL SECURITY 

CARD 

 
 

INFORMAL 

CUSTODY 

Maybe - may need to 

bring motion in 

Supreme Court 

requesting Dept. of 

Health Commissioner 

order the birth 
certificate be 

released. 

 
 

Appears to have the 

same rights as legal 

custodian. 

Maybe, depending on 

what other vital 

documents are 

available to informal 

custodian, such as the 

child’s birth 
certificate. 

 
 
 
 
 
 

LEGAL 

CUSTODY 

 
Yes 

Probably, as long as 

parent’s statement of 

consent (form DS 

3053) is obtained. 

 
Parental consent or 

caregiver must show 

“exigent” circumstances 

(form DS 5525). 

 
If custody is joint, 

both parents must 

provide consent. 

If custody sole, must 

provide evidence of 
sole custody. 

 
 
 
 
 
 

Yes 

 
 

LEGAL 

GUARDIANSHIP 

 
Yes 

Yes, provided guardian 

has sole guardianship or 

if joint, provides 

consent of other parent 

or guardian. 

 
 

Yes 

 

(Revised 03.05.2018) Disclaimer: The above information is for informational purposes only 

and is not legal advice. It should not be substituted for the advice of your attorney. Up-to-

date legal advice and legal information can only be obtained by consulting with an 

attorney.  Please refer to the NYS Kinship Navigator home page to read the entire 

disclaimer. 
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KINSHIP CAREGIVERS: COMPARISON OF CUSTODY AND GUARDIANSHIP 

 
 

LEGAL ARRANGEMENTS 
 

LEGAL 
RECOGNITION  

 
PROCEDURE 

Legal 
AUTHORITY 
INCLUDES 

 
SECURITY & 
STABILITY  

 
FINANCIAL 

 
KINSHIP RESOURCES 

 
 

INFORMAL CUSTODY 
(“Person in Parental 
Relationship”) 

PHL 2504 – consent to 
medical treatment 

EdL 3212 – right to 
enroll child in school 
 

No court order; 
Caregiver and/or 
Parent sign 
affidavits  
 

Right to make 
medical decisions 
and to enroll in 
school 

 
 

Limited   

 
 

Non-parent “Child-
Only” Grant 

Kinship Navigator, 
local OCFS programs, 
Volunteer Counseling 
Services 

 

Parental Designation 

GOL 5-1551 – governs 
parental designation 
statutes 
PHL 2504 – school 
enrollment 

If notarized - lasts 6 
months from either 
date signed or can 
spring from 
designated event;  
If not notarized – 
lasts 1 month from 
date of signing 

Right to make 
medical decisions 
and to enroll in 
school 
 

 

Limited  

 

Non-parent “Child-
Only” Grant 

Kinship Navigator, 
local OCFS programs, 
Volunteer Counseling 
Services 

 
 

LEGAL 
CUSTODY 

a/k/a 
Article 6 Custody 

 
DRL 240, 
FCA 651, 
Court orders 
will often detail 
very specific 
rights allowed 
or not allowed.  

Parties agree to the  
terms of the order, 
or there will be a 
trial.  If there is a 
trial, a non-parent 
must first show 
extraordinary 
circumstances exist. 

Judicial orders may 
include specific 
provisions; 
little statutory 
authority - 

DRL 74, FCA 657 
School enrollment, 
Edl 3212 & PHL 
2164 may apply 
unless order states 
otherwise 

 
 

See below, 
Bennett v. Jeffreys,  
Suarez v. Williams, 
Guinta v. Doxtator; 
DRL 72(2) addresses 
grandparents’ rights 

 
 
 

Non-parent “Child-
Only” Grant 

 
 

Kinship Navigator, 
local OCFS programs, 
Volunteer Counseling 
Services 

DIRECT 
CUSTODY 

a/k/a 
Article 10 Custody 

 
FCA 1017, 
THREE OPTIONS: 
1. Custody order, Direct 
Custody (no order), 
Foster Care 

 

 
Court and County 
control process 

Legal custody may be 
retained by county 
but caregiver has 
physical custody; 
County/Caregiver 
agreements 

 

 
No protection for 
caregivers 

 

No foster care 
payments, but eligible 
for non-parent “Child-
Only” Grant 

 
Kinship Navigator, 
local OCFS programs, 
Volunteer Counseling 
Services 

 

mailto:navigator@nysnavigator.org
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LEGAL 
GUARDIAN 

 

 
SCPA Article 17, 
Standby SCPA 1726, 
FCA 661, 
 
Guardian 
can control 
the person 
and/or 
property; 
can appoint 
a standby 
(“successor
”) 

Standard: similar to 
legal custody but 
petition is more 
cumbersome, includes 
OCFS statewide central 
register background 
check form, where all 
members of household 
must provide 28 years 
of prior addresses;  
Child abuse registry 
and criminal record 
check; background 
searches may trigger 
ICE investigation! 

 

DRL 74, 

FCA 657, 
Edl 3212, 
PHL 2164, 
PHL 2504 

 
 

 
Same as legal 
custody, in certain 
cases legal 
guardian can 
control child’s 
financial interests, 
lasts until either 
age 18 or 21 

 
 
 
 
 

No foster care 
payments, but eligible 
for non-parent “Child-
Only” Grant 

 
 
 
 

Kinship Navigator, 
local OCFS programs, 
Volunteer Counseling 
Services Permanency 
Centers 

FOSTER - KINSHIP 
GUARDIAN 
(“KinGAP”) 

 
SSL 458-a-f 

Agreement with 
county, then caregiver 
can petition for 
Guardianship 

 

Same as legal guardian 

 
Same as legal 
guardian 

Subsidy Agreement, 
may be continued for 
successor. 

 
Above plus 
Permanency Centers 

Key: SCPA = Surrogate’s Court Procedure Act; DRL = Domestic Relations Law; SSL = Social Services Law; FCA = Family Court Act; PHL = Public Health Law; GOL = 
General Obligations Law; Edl = Education Law. 
SCPA 1700 ff: Jurisdiction, procedures, etc. for guardianships 

SCPA 1726: Standby Guardian statute. Parents, Guardians, Custodian, and Certain caretakers may designate a standby. 

DRL 240: Custody proceedings. 

DRL 74: Guardians and legal custodians both qualify for school enrollment and employee health insurance. 

DRL 76 ff: Uniform Child Custody Jurisdiction Enforcement Act (UCCJEA) codified; jurisdiction when children move between states. 

DRL 72(2): Two Years residence in grandparent’s home is an extraordinary circumstance. 

SSL 458a-f: Kinship Guardianship procedures and reporting. 
FCA 651: Family Court jurisdiction and procedures for custody proceedings. 

FCA 661: Family Court jurisdiction and procedures for guardianship of the person proceedings. 

FCA 657: Guardians and legal custodians qualify for school enrollment and employee health insurance. Guardians have medical decision 

making authority. 

PHl 2164: Person in parental relation has duty to immunize. 

PHL 2504: Person in parental relation, not major medical. Implies guardians have medical decision making authority. 

GOL 5-1551: Parental designations; parents may designate most authority via person in parental relations for up to six months. 

mailto:navigator@nysnavigator.org
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Edl 3212: Defines who are “persons in parental relations”; parents, guardians, and custodians (custodian definition does not include legal 

custodians. 

 

Bennett v. Jeffreys, 20 NY2d 543 (1976): Non-parent may obtain custody only if extraordinary circumstances exist, followed by an 

analysis indicating it would be in the child’s best interest for the non-parent to obtain custody. An example of a factor constituting 

extraordinary circumstance would be an extended disruption of custody, such as a child living for extended periods of time with non-

parent.   

 

Suarez v. Williams, 26 NY3d 440 (2015): Extraordinary circumstances exist when the child has lived with the grandparents for an 

extended period of time, even if the child has had some contact with the parents.  

 

Guinta v. Doxtator, 20 AD3d 47 (4th Dept 2005): Court may not revisit the issue of extraordinary circumstances once extraordinary 

circumstances have been established. 

 

Legal Resources: NYS Kinship Navigator legal resources has links to legal resources in NYS, including guides/forms for guardianship 

and custody petitions, http://www.nysnavigator.org/?page_id=50   

 

Revised March 5, 2018. Disclaimer: The above information is for informational purposes only and is not legal advice. It should not be substituted for the 

advice of your attorney. Up-to-date legal advice and legal information can only be obtained by consulting with an attorney.  Please refer to the NYS Kinship 

Navigator home page to read the entire disclaimer. 
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PARENTAL DESIGNATION FORM OF CHILDREN’S CAREGIVER FOR SIX MONTHS 
 

 
NOTICE TO PROVIDERS OF EDUCATIONAL AND HEALTH SERVICES 
This designation is made pursuant to New York’s General Obligations Law Article 5, §§ 1551-1555. 

 
1. I am the parent of the child/children/incapacitated person(s) named below: 

a.  _____________________________________ date of birth ___________________________ 
b. _____________________________________ date of birth ___________________________ 
c. _____________________________________ date of birth ___________________________ 
 

2. I designate _______________________________________________ to be the caregiver and to be  
the person in parental relation for purposes of my child’s 

  Education; and/or 
  Health 
in accord with the laws of the State of New York, and to have full authority for one or   

both areas of law that are checked above for a period of: (check one) 
a.  6 months from the date of signature of this designation, or until date of 

revocation (orally or in writing), whichever occurs first; or 
b.   6 months commencing upon __________________________________ (state event) and 

continuing until_______________________________________________, or until the date of 
revocation (orally or in writing), whichever occurs first.   
 

3.  I do not have any specific instructions for the caregiver; or 
 I do have specific instructions for the caregiver.  I want the caregiver to: 
 
_________________________________________________________________________________________ 
_________________________________________________________________________________________ 
 

4. Set forth below is the contact information for myself and my designee: 
 
 Parent Making Designation Designee as Person in 

Parental Relationship 
Name   
Phone   
Address  

 
 

Please note that if this contact information is not provided, this designation shall expire 30 days from 
the date on which it is executed (GOL §5-1552). 

 
5. (Check one):  There is no court order in effect that requires both parents   

               agree on health care and/or medical decisions.  
   There is a court order in effect that requires both parents   

                agree on health care and/or medical decisions. 
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6. I declare that there is no court order in effect that bars me from making this 
designation. 

 
PARENT’S CONSENT 

 
Date: _________________ 
      ___________________________________________ 
      Parent’s Signature 
 
Sworn to before me this _______ 
day of _____________ 20___ 
 
_____________________________ 
NOTARY PUBLIC 
 

OTHER PARENT’S CONSENT (if required) 
 
I ________________________________________ am also the parent of the 

child/children/incapacitated person(s) named herein and there is a Court Order directing 
that both parents must agree on education and/or health decisions concerning such person, 
and I hereby consent to this designation by my signature below.1 

 
The address and telephone number where I can be reached while this designation is 

in effect is: 
 Address: ______________________________________________ 
   ______________________________________________ 
 
 Telephone: ____________________________________________ 
 
Date: ___________ 
     ___________________________________________ 
      Co- Parent’s Signature 
 
Sworn to before me this _______ 
day of _____________ 20___ 
 
_____________________________ 
NOTARY PUBLIC 

                                                             
1 Required pursuant to GOL §5-1551 in the case where a court has ordered that both 

parents must agree on education or health care decisions. 
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CAREGIVER’S CONSENT 
 

(Note: The caregiver may sign this form at any time after the parent signs. It is not 
necessary for the form to be signed by both the parent and caregiver on the same day.) 

 
I _________________________________, the caregiver, hereby consent to assume the 

responsibilities and duties of a person in parental relationship for the 
child/children/incapacitated person(s) named herein. 

 
Date: ___________________ 
      ___________________________________________ 
      Caregiver’s Signature 
 
 
 
Sworn to before me this _______ 
day of _____________ 20___ 
 
_____________________________ 
NOTARY PUBLIC 
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SUMMARY OF KINSHIP NAVIGATOR FACT SHEETS AND RESOURCES 
RELATED TO DEPORTED PARENTS AND THE CARE OF CHILDREN  

  

 
Kinship care refers to non-parents who are full time caregivers of children, without parents 

in the home. Most kinship care is provided by grandparents, aunts, uncles, adult siblings, and 
“fictive kin” who are non-blood relatives like domestic partners, godparents, family friends.   Most 
kinship care is private care, not foster care.   

Private kinship care can happen:  
1) without parental consent and no court order - there is no parent available - parents 

disappear, are incarcerated, incapacitated, deceased, whereabouts unknown, or for similar reasons 
cannot provide consent; or  

2) with parent consent and no court order - parents are available - by agreement between 
the parent and caregiver in a writing with no court involvement; or 

3)  with or without parent available and court order – via a consent decree pursuant to an 
order of custody, guardianship, or adoption or via a “third party” custody proceeding where the 
non-parent seeks court ordered custody or guardianship because of an extraordinary circumstance 
like neglect, abandonment, incarceration (contested private adoptions require compelling 
circumstances). 

Kinship Care - No Parental Writing 
Private care with no parental agreement (no parent writing or no court involvement). 

Common law and statutory law recognize such care as a form of lawful custody.  Sometimes 
referred to as ‘in loco parentis” (lawful custody without any order or parental consent, or with 
informal parental consent).  NYS education law and public health law permit a “person in parental 
relationship” to enroll a child in school, be responsible for education, and consent to immunization 
of children.  McKinney Vento Homeless Assistance Act permits a “homeless” child to be enrolled in 
school. The Family Court Act permits a “destitute” child to enter foster care, although this statute is 
not used frequently. Of particular importance is a Department of Education regulation authorizing 
enrollment without court ordered custody or guardianship.   

Kinship Care - Other Pathways to Kinship Care 
Oher pathways to kinship care include parental affidavits, parental designation, private 

custody or guardianship actions, and foster care. Below are some relevant laws and resources: 
1. Schooling – Enrollment - Immunizations 

o McKinney Vento – Homeless Child - http://www.nysnavigator.org/wp-

content/uploads/2016/01/Kinship-Children-who-are-%E2%80%9CHomeless%E2%80%9D.pdf 

o School Enrollment - http://www.nysnavigator.org/wp-

content/uploads/2016/01/Public-School-Enrollment-May2016.pdf 

o Education Law – Who may enroll - http://www.nysnavigator.org/pg/legal-

resources/documents/EducationLaw_000.pdf 

o Custodial Affidavits - http://www.nysnavigator.org/pg/legal-

resources/documents/HowtoFillOutaCustodialAffidavit.pdf 

o Immunizations - Public Health Law 2164 - http://www.nysnavigator.org/wp-

content/uploads/2016/01/Immunization-%E2%80%93-No-Parent-Available.pdf 

Parental Designations 
2. Powers Available without court order: 

http://www.nysnavigator.org/wp-content/uploads/2016/01/Kinship-Children-who-are-%E2%80%9CHomeless%E2%80%9D.pdf
http://www.nysnavigator.org/wp-content/uploads/2016/01/Kinship-Children-who-are-%E2%80%9CHomeless%E2%80%9D.pdf
http://www.nysnavigator.org/wp-content/uploads/2016/01/Public-School-Enrollment-May2016.pdf
http://www.nysnavigator.org/wp-content/uploads/2016/01/Public-School-Enrollment-May2016.pdf
http://www.nysnavigator.org/pg/legal-resources/documents/EducationLaw_000.pdf
http://www.nysnavigator.org/pg/legal-resources/documents/EducationLaw_000.pdf
http://www.nysnavigator.org/pg/legal-resources/documents/HowtoFillOutaCustodialAffidavit.pdf
http://www.nysnavigator.org/pg/legal-resources/documents/HowtoFillOutaCustodialAffidavit.pdf
http://www.nysnavigator.org/wp-content/uploads/2016/01/Immunization-%E2%80%93-No-Parent-Available.pdf
http://www.nysnavigator.org/wp-content/uploads/2016/01/Immunization-%E2%80%93-No-Parent-Available.pdf
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o Parental Designations – Gen. Obligations Law 

o 1 month-http://www.nysnavigator.org/wp-content/uploads/2016/01/Parental-

Designation-of-Childrens-Caregiver-Thirty-Days-or-Less.pdf 

o 6 month -  http://www.nysnavigator.org/wp-content/uploads/2016/01/Parental-

Designation-of-Childrens-Caregiver-for-6-Months.pdf 

3. Notarizing Documents in Foreign Countries - http://www.nysnavigator.org/wp-

content/uploads/2017/04/Notarization-of-Documents-in-a-Foreign-Country.pdf 

4. Standby Guardianship: 

o Who May Name a Standby – http://www.nysnavigator.org/pg/legal-

resources/documents/StandbyGuardianshipLaw.pdf 

o Designation Form - http://www.nysnavigator.org/pg/legal-

resources/documents/DesignationofaStandbyGuardian_000.pdf 

Court Orders – Custody, Guardianship 
5. Family Court Act - Article Six Petitions (custody or guardianship) or Surrogate’s 

Court Procedure Act 

6. Family Court Act section 262:  Who may get assigned counsel - respondent 

custodians but not guardians, petitioning caregivers?  Discussion - 

http://www.nysnavigator.org/pg/professionals/documents/IndigentLegalServiceEligibilityHearin

g_KinshipCare_Aug26.pdf 

7. Custody versus Guardianship- http://www.nysnavigator.org/pg/legal-

resources/documents/Legal_Custody_and_Guardianship.pdf 

 
Comparisons – Procedures, Powers, Access to Records for Informal Custodians, Legal    

Custodians, Guardians 
 
8. Procedure - http://www.nysnavigator.org/wp-

content/uploads/2017/04/Enabling-New-Yorks-Kinship-Caregivers-Custody-Guardianship-

Parental-Designation-Basic-Procedure.pdf 

9. Powers - http://www.nysnavigator.org/wp-content/uploads/2017/04/Kinship-

Caregivers-Comparison-of-Custody-and-Guardianship.pdf 

 
10. Access to Vital Documents - http://www.nysnavigator.org/wp-

content/uploads/2017/04/Caregivers-Rights-With-Respect-to-Obtaining-Vital-Documents.pdf 

Foster Care 
11. Voluntary Placements Agreements (foster care, constructive removals, caregivers 

approval as foster parents) –  

 http://www.nysnavigator.org/pg/legal-

resources/documents/InitialFosterCarePlacementofChildren.pdf 

12. Destitute Child - SSL 358-a, 384-b  

 
13. Surrenders - SSL 358-a, SSL 384 
Applications for Documents, Records, Benefits 
14. Documents  

o Obtaining Birth Certificates - http://www.nysnavigator.org/pg/legal-

resources/documents/BirthCertificates_000.pdf 

http://www.nysnavigator.org/wp-content/uploads/2016/01/Parental-Designation-of-Childrens-Caregiver-Thirty-Days-or-Less.pdf
http://www.nysnavigator.org/wp-content/uploads/2016/01/Parental-Designation-of-Childrens-Caregiver-Thirty-Days-or-Less.pdf
http://www.nysnavigator.org/wp-content/uploads/2016/01/Parental-Designation-of-Childrens-Caregiver-for-6-Months.pdf
http://www.nysnavigator.org/wp-content/uploads/2016/01/Parental-Designation-of-Childrens-Caregiver-for-6-Months.pdf
http://www.nysnavigator.org/wp-content/uploads/2017/04/Notarization-of-Documents-in-a-Foreign-Country.pdf
http://www.nysnavigator.org/wp-content/uploads/2017/04/Notarization-of-Documents-in-a-Foreign-Country.pdf
http://www.nysnavigator.org/pg/legal-resources/documents/StandbyGuardianshipLaw.pdf
http://www.nysnavigator.org/pg/legal-resources/documents/StandbyGuardianshipLaw.pdf
http://www.nysnavigator.org/pg/legal-resources/documents/DesignationofaStandbyGuardian_000.pdf
http://www.nysnavigator.org/pg/legal-resources/documents/DesignationofaStandbyGuardian_000.pdf
http://www.nysnavigator.org/pg/professionals/documents/IndigentLegalServiceEligibilityHearing_KinshipCare_Aug26.pdf
http://www.nysnavigator.org/pg/professionals/documents/IndigentLegalServiceEligibilityHearing_KinshipCare_Aug26.pdf
http://www.nysnavigator.org/pg/legal-resources/documents/Legal_Custody_and_Guardianship.pdf
http://www.nysnavigator.org/pg/legal-resources/documents/Legal_Custody_and_Guardianship.pdf
http://www.nysnavigator.org/wp-content/uploads/2017/04/Enabling-New-Yorks-Kinship-Caregivers-Custody-Guardianship-Parental-Designation-Basic-Procedure.pdf
http://www.nysnavigator.org/wp-content/uploads/2017/04/Enabling-New-Yorks-Kinship-Caregivers-Custody-Guardianship-Parental-Designation-Basic-Procedure.pdf
http://www.nysnavigator.org/wp-content/uploads/2017/04/Enabling-New-Yorks-Kinship-Caregivers-Custody-Guardianship-Parental-Designation-Basic-Procedure.pdf
http://www.nysnavigator.org/wp-content/uploads/2017/04/Kinship-Caregivers-Comparison-of-Custody-and-Guardianship.pdf
http://www.nysnavigator.org/wp-content/uploads/2017/04/Kinship-Caregivers-Comparison-of-Custody-and-Guardianship.pdf
http://www.nysnavigator.org/wp-content/uploads/2017/04/Caregivers-Rights-With-Respect-to-Obtaining-Vital-Documents.pdf
http://www.nysnavigator.org/wp-content/uploads/2017/04/Caregivers-Rights-With-Respect-to-Obtaining-Vital-Documents.pdf
http://www.nysnavigator.org/wp-content/uploads/2016/01/Voluntary-Placement-Agreements.pdf
http://www.nysnavigator.org/wp-content/uploads/2016/01/Voluntary-Placement-Agreements.pdf
http://www.nysnavigator.org/pg/legal-resources/documents/InitialFosterCarePlacementofChildren.pdf
http://www.nysnavigator.org/pg/legal-resources/documents/InitialFosterCarePlacementofChildren.pdf
http://www.nysnavigator.org/wp-content/uploads/2016/01/Destitute-Child-and-Foster-Care.pdf
http://www.nysnavigator.org/wp-content/uploads/2016/01/Destitute-Child-and-Foster-Care.pdf
http://www.nysnavigator.org/pg/legal-resources/documents/BirthCertificates_000.pdf
http://www.nysnavigator.org/pg/legal-resources/documents/BirthCertificates_000.pdf
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o Passports - http://www.nysnavigator.org/pg/legal-

resources/documents/PassportsforMinorChildren.pdf 

o Social Security Cards - http://www.nysnavigator.org/pg/legal-

resources/documents/GettingaSocialSecurityNumberandCardforaU.SCitizenwhoisaMinor.pdf 

 
15. Public Benefits: http://www.nysnavigator.org/wp-

content/uploads/2015/08/2015npcbenefitsguide.pdf 

 
16. Application forms – who may apply 

 
 
17. Youth Immigration Status - 

http://www.ocfs.state.ny.us/main/policies/external/OCFS_2011/ADMs/11-OCFS-ADM-

01%20Special%20Immigrant%20Juvenile%20Status%20(SIJS).pdf 

 
For further information on kinship law, legal resources, kinship policy, and county 

resources, see menus at www.nysnavigator.org, 
 

*** 

 

http://www.nysnavigator.org/pg/legal-resources/documents/PassportsforMinorChildren.pdf
http://www.nysnavigator.org/pg/legal-resources/documents/PassportsforMinorChildren.pdf
http://www.nysnavigator.org/pg/legal-resources/documents/GettingaSocialSecurityNumberandCardforaU.SCitizenwhoisaMinor.pdf
http://www.nysnavigator.org/pg/legal-resources/documents/GettingaSocialSecurityNumberandCardforaU.SCitizenwhoisaMinor.pdf
http://www.nysnavigator.org/wp-content/uploads/2015/08/2015npcbenefitsguide.pdf
http://www.nysnavigator.org/wp-content/uploads/2015/08/2015npcbenefitsguide.pdf
http://www.nysnavigator.org/wp-content/uploads/2015/08/Who-May-Apply-for-Benefits-and-What-is-Required.pdf
http://www.nysnavigator.org/wp-content/uploads/2015/08/Who-May-Apply-for-Benefits-and-What-is-Required.pdf
http://www.ocfs.state.ny.us/main/policies/external/OCFS_2011/ADMs/11-OCFS-ADM-01%20Special%20Immigrant%20Juvenile%20Status%20(SIJS).pdf
http://www.ocfs.state.ny.us/main/policies/external/OCFS_2011/ADMs/11-OCFS-ADM-01%20Special%20Immigrant%20Juvenile%20Status%20(SIJS).pdf
http://www.nysnavigator.org/


KINSHIP CARE RELEVANT LEGISLATIVE BILLS  ‐ March 23, 2018 

 
   

Kinship Bills 2017-18 Session 

S6013 
A8094 

AVELLA/JAFFEE -- Relates to definition of person in parental relationship  
(ADDS LEGAL CUSTODIANS)  

Senate: In Higher Education Assembly: in Judiciary 

S6015A 
A7928 

AVELLA/JAFFEE -- Relates to medical decision making for minors  
(ADDS LEGAL CUSTODIANS) 

Senate: Out of Committee Assembly: In Judiciary 

S6016 
A7905A 

AVELLA/JAFFEE -- Relates to a parent or guardian naming a caregiver as a person 
in parental relation 
(EXTENDS PERIOD TO TWELVE MONTHS) 

Senate: Out of Committee  Assembly: Out of Committee 

S6217A 
A7899A 

ROZIC/SAVINO -- Relates to the appointment of a standby guardian due to 
administrative separation  
(ADDS UNDOCUMENTED PARENTS FACING DEPORTATION) 

Senate: Out of Committee Assembly: Out of Committee 



Explanation of A.8172 (Hevesi)/S.6017A(Avella):  
There are two unfair public assistance budgeting rules that affect children who receive non‐parent 
grants. This bill would amend SSL 131‐c to make the following changes: 

1. When a non‐parent caregiver takes in half‐siblings and one of them has income (usually child 
support or Social Security benefits from the parent that the children do not have in common), current 
budgeting rules require that the income of the child with income be applied against the needs of the 
child with no income.  This bill would allow the child with no income to receive a full child only grant and 
the child with income to retain his or her income. 

2. When a non‐parent caregiver who is not on public assistance applies for a public assistance 
grant for the child in her care, the caregiver’s income is not taken into account when determining the 
size of the child’s grant. When the caregiver herself is on public assistance, however, the caregiver and 
the child are each given ½ of a grant for two people, which is less than two separate grants for each 
person.  Thus, the non‐parent grant is smaller for children who are cared for by relatives on public 
assistance. This bill would allow relative caregivers who are public assistance recipients themselves to 
receive a full grant for one person and a child to receive a full grant for one person. 
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MEMORANDUM FOR KAROL V. MASON 
ASSISTANT ATTORNEY GENERAL 
~HE OFFICE OF JUSTICE PROGRAMS 

FROM: 	 MICHAEL E. HOROWI 
INSPECTOR GENERAL 

SUBJECT: 	 Department of Justice Referral of Allegations of Potential 
Violation s of 8 U.S.C. § 1373 by Grant Rec ipients 

Thi s is in response to you r e-m ail dated April 8, 20 16, wherein you 
advised the Office of the In spector Ge n eral (OIG) t hat th e Office of Justice 
Programs (OJP) h ad "received information th a t indicates that several 
jurisd ictions [receiving Q,JP and Office of Violen ce Against Woman (OVW) gra nt 
funds] may be in violation of 8 U.S.C. § 1373." With the e-mail , you provided 
the OIG a spreadsheet detailing Depa rtment grants received by over 140 state 
and local jurisdictions a nd requested that the 01G "investigate th e a llegation s 
that th e jurisdic tions re fl ected in th e attached s pread s heet, who are recipients 
of funding from the Department of Justice, are in violation of 8 U.S.C. Section 
1373." In a d dition to the spreadsheet, you provided the OIG with a le tter, 
dated Februa ry 26, 20 16, to Attorney General Loretta E. Lynch from 
Congressman John Culberson , Cha irman of the House Appropriations 
Su bcommittee on Commerce, Justice, Scien ce, and Re lated Agenc ies, regarding 
whether Departme n t gran t recipie n ts were complying with fed eral law, 
particularly 8 U.S.C. § 1373 (Section 1373). Attached to C h airman Culberson's 
letter to the Attorney Ge neral was a study conducted by the Center for 
Immigration Studies (CIS) in January 2016, which concluded tha t there are 
ove r 300 "sanctuary" ju risdic t ions that refuse to comply with U.S. Immigration 
and Customs Enforcement (ICE) detaine rs or otherwise impede in formation 
sharing with fed e ra l immigration offic ia ls . l 

! Your e-mail also re ferenced a nd attached the 0I0's Jan uary 2007 report, Cooperation 
oj SCAAP 1State Criminal A/ien Assistance Program) Recipients in the Removal of Criminal Aliel1s 
Jrom the Uniled States. In that Congressionally-mandated report, the 0 10 was asked , among 
other things, to assess whether entities receiving SCAAP funds were "full y cooperating" with 
the Department of Homeland Securi ty's efforts to remove undoc umented criminal aliens from 
the United S tate s, and whether SCAA P recipie n ts had in effect policies that violated Section 
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The purpose of this memorandum is to update you on the steps we have 
undertaken to address your question and to provide you with the information 
we have developed regarding your request. Given our understanding that the 
Department's grant process is ongoing, we are available to discuss with you 
what, if any, further information you and the Department's leadership believe 
would be useful in addressing the concerns reflected in your e-mail. 

010 Methodology 

At the outset, we determined it would be impractical for the OIG to 
promptly assess compliance with Section 1373 by the more than 140 
jurisdictions that were listed on the spreadsheet accompanying your referral. 
Accordingly, we judgmentally selected a sample of state and local jurisdictions 
from the information you provided for further review. We started by comparing 
the specific Jurisdictions cited in the CIS report you provided to us with the 
jurisdictions identified by ICE in its draft Declined Detainer Outcome Report, 
dated December 2, 2014.2 Additionally, we compared these lists with a draft 
report prepared by ICE that identified 155 jurisdictions and stated that "all 
jurisdictions on this list contain policies that limit or restrict cooperation with 
ICE and, as of Q3 FY 2015, have declined detainers."3 From this narrowed list 
of jurisdictions, we determined, using the spreadsheet provided with your 
e-mail, which jurisdictions had active OJP and OVW awards as of March 17, 
2016, the date through which you provided award information, and received 
fiscal year (FY) 2015 State Criminal Alien Assistance Program (SCAAP) 
payments. Lastly, we considered, based on the spreadsheet, the total dollars 
awarded and the number of active grants and payments made as of March 17, 

1373. As we describe later in this memorandum, the information we have learned to date 
during our recent work about the present matter differs significantly from what OIG personnel 
found nearly 10 years ago during the earlier audit. Specifically, during the 2007 audit, ICE 
officials commented favorably to the OIG with respect to cooperation and information flow they 
received from the seven selected jurisdictions, except for the City and County of San Francisco. 
As noted in this memorandum, we heard a very different report from ICE officials about the 
cooperation it is currently receiving. Additionally, our 2007 report found that the SCAAP 
recipients we reviewed were notifying ICE in a timely manner of aliens in custody, accepting 
detainers from ICE, and promptly notifying ICE of impending releases from local custody. By 
contrast, as described in this memorandum, all of the jurisdictions we reviewed had ordinances 
or policies that placed limits on cooperation with ICE in connection with at least one of the 
three areas assessed in 2007. 

2 At the time of our sample selection we only had a draft version of this report. We 
later obtained an updated copy which was provided to Congress on April 16, 2016. Although it 
was provided to Congress, this report was also marked "Draft." The updated draft version of 
the report did not require us to alter our sample selection. 

3 This version of the declined detainer report covered declined detainers from 
January 1, 2014 through June 30,2015. 
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2016, and sought to ensure that our list contained a mix of state and local 
jurisdictions. 

Using this process, we judgmentally selected 10 state and local 
jurisdictions for further review: the States of Connecticut and California; City 
of Chicago, Illinois; Clark County, Nevada; Cook County, Illinois; Miami-Dade 
County, Florida; Milwaukee County, Wisconsin; Orleans Parish, Louisiana; 
New York, New York; and Philadelphia, Pennsylvania. These 10 jurisdictions 
.represent 63 percent of the total value of the active OJP and OVW awards listed 
on the spreadsheet as of March 17,2016, and FY 2015 SCAAP payments made 
by the Department. 

Section 1373 states in relevant part:' 

(a) In General. Notwithstanding any other provision of Federal, State, or 
local law, a Federal, State, or local government entity or official may 
not prohibit, or in any way restrict, any' government entity or official 
from sending to, or receiving from, the Immigration and Naturalization 
Service information regarding the citizenship or immigration status, 
lawful or unlawful, of any individual. 

(b) Additional authority of government entities. Notwithstanding any 
other provision of Federal, State, or local law, no person or agency 
may prohibit, or in any way restrict, a Federal, State, or local 
government entity from doing any of the following with respect to 
information regarding the immigration status, lawful or unlawful, of 
any individual: 

(1) Sending such information to, or requesting or receiving such 
information from, the Immigration and Naturalization Service. 
(2) Maintaining such information. 
(3) Exchanging such information with any other Federal, State, or 
local government entity. 

According to the legislative history contained in the House of 
Representatives Report, Section 1373 was intended "to give State and local 
officials the authority to communicate with the Immigration and Naturalization 
Service (INS) regarding the presence, whereabouts, and activities of illegal 
aliens. This section is designed to prevent any State or local law, ordinance, 
executive order, policy, constitutional provision, or decision of any Federal or 
State court that prohibits or in any way restricts any communication between 
State and local officials and the INS."4 

4 House of Representatives Report, Immigration in the National Interest Act of 1995, 
(H.R. 2202), 1996, H. Rept. 104-469, https:/ /www.congress.gov/l04/crpt/hrpt469/CRPT
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For the 10 selected jurisdictions, we researched the local laws and 
policies that govern their interactions with ICE - particularly those governing 
the ability of the jurisdictions' officers to receive or share information with 
federal immigration officials. We then compared these local laws and policies 
to Section 1373 in order to try to determine whether they were in compliance 
with the federal statute. We also spoke with ICE officials in Washington, D.C., 
to gain their perspective on ICE's relationship with the selected jurisdictions 
and their views on whether the application of these laws and policies was 
inconsistent with Section 1373 or any other federal immigration laws. 

The sections that follow include our analysis of the selected state and 
local laws and policies. 

State and Local Cooperation with ICE 

A primary and frequently cited indicator of limitations placed on 
cooperation by state and local jurisdictions with ICE is how the particular state 
or local jurisdiction handles immigration detainer requests issued by ICE, 
although Section 1373 does not specifically address restrictions by state or 
local entities on cooperation with ICE regarding detainers.5 A legal 
determination has been made by the Department of Homeland Security (DHS) 
that civil immigration detainers are voluntary requests.6 The ICE officials with 
whom we spoke stated that since the detainers are considered to be voluntary, 
they are not enforceable against jurisdictions which do not comply, and these 
ICE officials stated further that state and local jurisdictions throughout the 
United States vary significantly on how they handle such requests. 

In our selected sample of state and local jurisdictions, as detailed in the 
Appendix, each of the 10 jurisdictions had laws or policies directly related to 
how those jurisdictions could respond to ICE detainers, and each limited in 
some way the authority of the jurisdiction to take action with regard to ICE 
detainers. We found that while some honor a civil immigration detainer 
request when the subject meets certain conditions, such as prior felony 

104hrpt469-ptl.pdf (accessed May 24,2016). 

5 A civil immigration detainer request serves to advise a law enforcement agency that 
ICE seeks custody of an alien presently in the custody of that agency, for the purpose of 
arresting and removing the alien. 8 C.F.R. § 287.7(a) 

6 Several courts have reached a similar conclusion about the voluntary nature of ICE 
detainers. See Galarza v, Szalczyk et al, 745 F.3d 634 (3rd Cir. 2014) (noting that all Courts of 
Appeals to have considered the character of ICE detainers refer to them as "requests,» and 
citing numerous such decisions); and Miranda-Olivares v. Clackamas County, 2014 1414305 
(D. Or. 2014). 
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convictions, gang membership, or presence on a terrorist watch list, others will 
not honor a civil immigration detainer request, standing alone, under any 
circumstances. ICE officials told us that because the requests are voluntary, 
local officials may also consider budgetary and other considerations that would 
otherwise be moot if cooperation was required under federal law. 

We also found that the laws and policies in several of the 10 jurisdictions 
go beyond regulating responses to ICE detainers and also address, in some 
way, the sharing of information with federal immigration authorities. For 
example, a local ordinance for the City of Chicago, which is entitled "Disclosing 
Information Prohibited," states as follows: 

Except as otherwise provided under applicable federal law, no agent or 
agency shall disclose information regarding the citizenship or 
immigration status of any person unless required to do so by legal 
process or such disclosure has been authorized in writing by the 
individual to whom such information pertains, or if such individual is a 
minor or is otherwise not legally competent, by such individual's parent 
or guardian. Chicago Code, Disclosing Infonnation Prohibited § 2-173
030. 

The ordinance's prohibition on a city employee providing immigration status 
information "unless required to do so by legal process" is inconsistent with the 
plain language of Section 1373 prohibiting a local government from restricting 
a local official from sending immigration status information to ICE. The 
"except as otherwise provided under applicable federal law" provision, often 
referred to as a "savings clause," creates a potential ambiguity as to the proper 
construction of the Chicago ordinance and others like it because to be effective, 
this "savings clause" would render the ordinance null and void whenever ICE 
officials requested immigration status information from city employees. Given 
that the very purpose of the Chicago ordinance, based on our review of its 
history, was to restrict and largely prohibit the cooperation of city employees 
with ICE, we have significant questions regarding any actual effect of this 
"savings clause" and whether city officials consider the ordinance to be null 
and void in that circumstance.7 

7 The New Orleans Police Department's (NOPD) policy dated February 28, 2016, and 
entitled "Immigration Status" also seemingly has a "savings clause" provision, but its language 
likewise presents concerns. In your April 8 e-mail to me, you attached questions sent to the 
Attorney General by Sen. Vitter regarding whether the NOPD's recent immigration policy was in 
compliance with Section 1373. Paragraph 12 of the NOPD policy is labeled "Disclosing 
Immigration Information" and provides that "Members shall not disclose information regarding 

. the citizenship or immigration status of any person unless: 
(a) Required to do so by federal or state law; or 
(b) Such disclosure has been authorized in writing by the person who is the subject 
of the request for information; or 
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In addition, whatever the technical implication of the clause generally 
referencing federal law, we have concerns that unless city employees were 
made explicitly aware that the local ordinance did not limit their legal authority 
to respond to such ICE requests, employees likely would be unaware of their 
legal authority to act inconsistently with the local ordinance. We noted that in 
connection with the introduction of this local ordinance the Mayor of Chicago 
stated, "[w]e're not going to turn people over to ICE and we're not going to 
check their immigration status, we'11 check for criminal background, but not 
for immigration status."s We believe this stated reason for the ordinance, and 
its message to city employees, has the potential to affect the understanding of 

(c) The person is a minor or otherwise not legally competent, and disclosure is 
authorized in writing by the person's parent or guardian. 

Sub-section (a) applies only when an NOPD employee has an affirmative obligation, i.e., is 
"required" by federal law, to disclose information regarding citizenship or immigration status. 
Section 1373, however, does not "require" the disclosure of immigration status information; 
rather, it provides that state and local entities shall not prohibit or restrict the sharing of 
immigration status information with ICE. Accordingly, in our view, sub-section (a) of the NOPD 
policy would not serve as a "savings clause" in addressing Section 1373. Thus, unless the 
understanding of NOPD's employees is that they are not prohibited or restricted from sharing 
immigration status information with ICE, the policy would be inconsistent with Section 1373. 
We did not consider selecting the City of New Orleans to evaluate in this memorandum because 
it was not listed as a grant recipient on the spreadsheet you provided. 

Similarly, the City and County of San Francisco, CA administrative code, Section 12H.2, is 
entitled "Immigration Status" and provides, "No department, agency, commission, officer or 
employee of the City and County of San Francisco shall use any City funds or resources to 
assist in the enforcement of federal immigration law or to gather or disseminate information 
regarding the immigration status of individuals in the City and County of San Francisco unless 
such assistance is required by federal or State statute, regulation or court decision." As with 
the NOPD policy, a "savings clause" that only applies when a city employee is "required" by 
federal law to take some action would not seem to be effective in precluding the law from 
running afoul of Section 1373, which "requires" nothing, but instead mandates that state and 
local entities not prohibit, or in any way restrict, the sharing of immigration status information 
with ICE. Thus, as with the NOPD policy, unless the understanding of San Francisco 
employees is that they are permitted to share immigration status information with ICE, the 
policy would be inconsistent with Section 1373. According to news reports, last week the San 
Francisco Board of Supervisors reaffirmed its policy restricting local law enforcement's 
authority to assist ICE, except in limited circumstances. Curtis Skinner, "San Francisco 
Lawmakers Vote to Uphold Sanctuary City Policy," Reuters, May 24, 2016, 
http://www.reuters.com/article/ us-sanfrancisco-immigration-idUSKCNOYG065 (accessed May 
26,2016). We did not consider selecting the City and County of San Francisco to evaluate in 
this memorandum because it was -not listed as a grant recipient on the spreadsheet you 
provided. 

8 Kristen Mack, "Emanuel Proposes Putting Nondetainer Policy On Books," Chicago 
Tribune, July 11, 2012, http://articles.chicagotribune.com/2012-07-11/news/ct-met-rahm
emanuel-immigrants-0711-2012 (accessed May 24,2017). 
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local officials regarding the performance of their duties, including the 
applicability of any restrictions on their interactions and cooperation with ICE. 

Similarly, we have concerns that other local laws and policies, that by 
their terms apply to the handling of ICE detainer requests, may have a broader 
practical impact on the level of cooperation afforded to ICE by these 
jurisdictions and may, therefore, be inconsistent with at least the intent of 
Section 1373.9 Specifically, local policies and ordinances that purport to be 
focused on civil immigration detainer requests, yet do not explicitly restrict the 
sharing of immigration status information with ICE, may nevertheless be 
affecting ICE's interactions with the local officials regarding ICE immigration 
status requests. We identified several jurisdictions with policies and 
ordinances that raised such concerns, including Cook County, Orleans Parish, 
Philadelphia, and New York City. 

For example, the Cook County, Illinois, detainer policy states, "unless 
ICE agents have a criminal warrant, or County officials have a legitimate law 
enforcement purpose that is not related to the enforcement of immigration 
laws, ICE agents shall not be given access to individuals or allowed to use 
County facilities for investigative interviews or other purposes, and County 
personnel shall not expend their time responding to ICE inquiries or 
communicating with ICE regarding individuals' incarceration status or release 
dates while on duty." Although this policy falls under the heading "Section 46
37 - Policy for responding to ICE Detainers" and does not explicitly proscribe 
sharing immigration status information with ICE, the portion of the prohibition 
relating to personnel expending their time responding to ICE inquiries could 
easily be read by Cook County officials and officers as more broadly prohibiting 
them from expending time responding to ICE requests relating to immigration 
status. This possibility was corroborated by ICE officials who told us that Cook 
County officials "won't even talk to us [ICE]." 

In Orleans Parish, Louisiana, Orleans Parish Sheriffs Office (OPSO) 
policy on "ICE Procedures" states that, "OPSO officials shall not initiate any 
immigration status investigation into individuals in their custody or 
affirmatively provide information on an inmate's release date or address to 
ICE." While the latter limitation applies by its terms to information related to 
release date or address, taken in conjunction with the prior ban on initiating 
immigration status investigations, the policy raises a similar concern as to the 

9 A reasonable reading of Section 1373, based on its "in any way restrict" language, 
would be that it applies not only to the situation where a local law or policy specifically 
prohibits or restricts an employee from providing citizenship or immigration status information 
to ICE, but also where the actions of local officials result in prohibitions or restrictions on 
employees providing such information to ICE. 

7 




LAW ENFORCEMENT SENSITIVE 


limits it places on the authority of OPSO officials to share information on that 
topic with ICE. 

In Philadelphia, Pennsylvania, the Mayor, on January 4, 2016, issued an 
executive order that states, in part, that notice of the pending release of the 
subject of an ICE immigration detainer shall not be provided to ICE "unless 
such person is being released after conviction for a first or second degree felony 
involving violence and the detainer is supported by a judicial warrant." 
According to news reports, the purpose of the order was to bar almost all 
cooperation between city law enforcement and ICE.I0 

In New York City (NYC), a law enacted in November 2014 restricts NYC 
Department of Corrections personnel from communicating with ICE regarding 
an inmate's release date, incarceration status, or upcoming court dates unless 
the inmate is the subject of a detainer request supported by a judicial warrant, 
in which case personnel may honor the request. The law resulted in ICE 
closing its office on Riker's Island and ceasing operations on any other NYC 
Department of Corrections property. 

Although the Cook County, Orleans Parish, Philadelphia, and New York 
City local policies and ordinances purport to be focused on civil immigration 
detainer request~, and none explicitly restricts the sharing of immigration 
status with ICE, based on our discussions with ICE officials about the impact 
these laws and policies were having on their ability to interact with local 
officials, as well as the information we have reviewed to date, we believe these 
policies and others like them may be causing local officials to believe and apply 
the policies in a manner that prohibits or restricts cooperation with ICE in all 
respects. 11 That, of course, would be inconsistent with and prohibited by 
Section 1373. 12 

10 Michael Matza, "Kenney restores 'sanctuary city' status," Philadelphia Inquirer, 
January 6, 2016, http://articles.philly.com/2016-01-06/news/69541175_1_south
philadelphia-secure-communities-ice (accessed May 24,2016) and "Kenney rejects U.S. request 
to reverse 'sanctuary city' status," Philadelphia Inquirer, May 4, 2016, 
http://www.philly.com/phillyI news120160504_Kenney_rejects_Homeland_Security_s_requesC 
to_reverse_Philadelphia_s_sanctuary_city_status.html (accessed May 24,2016) 

11 For example, the Newark, NJ police department issued a "Detainer Policy" 
instructing all police personnel that "There shall be no expenditure of any departmental 
resources or effort by on-duty personnel to comply with an ICE detainer request." More 
generally, Taos County, NM detention center policy states: "There being no legal authority upon 
which the United States may compel expenditure of country resources to cooperate and enforce 
its immigration laws, there shall be no expenditure of any county resources or effort by on-duty 
staff for this purpose except as expressly provided herein." 

12 The ICE officials we spoke with noted that no one at DHS or ICE has made a formal 
legal determination whether certain state and local laws or policies violate Section 1373, and 
we are unaware of any Department of Justice decision in that regard. These ICE officials were 
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Effect on Department of Justice 2016 Grant Funding 

We note that, in March 2016, OJP notified SCAAP and JAG applicants 
about the requirement to comply with Section 1373, and advised them that if 
OJP receives information that an applicant may be in violation of Section 1373 
(or any other applicable federal law) that applicant may be referred to the OIG 
for investigation. The notification went on to state that if the applicant is found 
to be in violation of an applicable federal law by the OIG, the applicant may be 
subject to criminal and civil penalties, in addition to relevant OJP 
programmatic penalties, including cancellation of payments, return of funds, 
participation in the program during the period of ineligibility, or suspension 
and debarment. 

In light of the Department's notification to grant applicants, and the 
information we are providing in this memorandum, to the extent the 
Department's focus is on ensuring that grant applicants comply with Sec::tion 
1373, based on our work to date we believe there are several steps that the 
Department can consider taking: 

• 	 Provide clear guidance to grant recipients regarding whether 
Section 1373 is an "applicable federal law" that recipients would be 
expected to comply with in order to satisfy relevant grant rules and 
regulations; 13 

• 	 Require grant applicants to provide certifications specifying the 
applicants' compliance with Section 1373, along with 
documentation sufficient to support the certification. 

• 	 Consult with the Department's law enforcement counterparts at 
ICE and other agencies, prior to a grant award, to determine 
whether, in their view, the applicants are prohibiting or restricting 
employees from sharing with ICE information regarding the 
citizenship or immigration status of individuals, and are therefore 
not in compliance with Section 1373. 

• 	 Ensure that grant recipients clearly communicate to their 
personnel the provisions of Section 1373, including those 

also unaware of any legal action taken by the federal government against a state or local 
jurisdiction to require cooperation. 

13 We note that AAG Kadzik's letter to Chairman Culberson dated March 18, 2016, 
states that Section 1373 "could" be an applicable federal law that with which grant recipients 
must comply in order to receive grant funds, not that it is, in fact, an applicable federal law. 
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employees cannot be prohibited or restricted from sending 
citizenship or immigration status information to ICE. 

These steps would not only provide the Department with assurances 
regarding compliance with Section 1373 prior to a grant award, but also would 
be helpful to the OIG if the Department were to later refer to the- OIG for 
investigation a potential Section 1373 violation (as the Department recently 
warned grant applicants it might do in the future). 

We would be pleased to meet with you and Department's leadership to 
discuss any additional audit or investigative efforts by the OIG that would 
further assist the Department with regard to its concerns regarding Section 
1373 compliance by state and local jurisdictions. Such a meeting would allow 
us to better understand what information the Department's management 
would find useful so that the OIG could assess any request and consult with 
our counterparts at the Department of Homeland Security Office of the 
Inspector General, which would necessarily need to be involved in any efforts to 
evaluate the specific effect oflocal policies and ordinances on ICE's interactions 
with those jurisdictions and their compliance with Section 1373. 

Thank you for referring this matter to the OIG. We look forward to 
hearing from you regarding a possible meeting. 
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APPENDIX
 
OIG Approach 

At the outset, we determined it would be impractical for the OIG to 
promptly assess compliance with Section 1373 by the more than 140 
jurisdictions that were listed on the spreadsheet accompanying your referral. 
Accordingly, we judgmentally selected a sample of state and local jurisdictions 
from the information you provided for further review.  We started by comparing 
the specific jurisdictions cited in the CIS report you provided to us with the 
jurisdictions identified by ICE in its draft Declined Detainer Outcome Report, 
dated December 2, 2014.14 Additionally, we compared these lists with a draft 
report prepared by ICE that identified 155 jurisdictions and stated that “all 
jurisdictions on this list contain policies that limit or restrict cooperation with 
ICE and, as of Q3 FY 2015, have declined detainers.”15 From this narrowed list 
of jurisdictions, we determined, using the spreadsheet that you provided with 
your e-mail, which jurisdictions had active OJP and OVW awards as of March 
17, 2016, the date through which you provided award information, and 
received fiscal year (FY) 2015 State Criminal Alien Assistance Program (SCAAP) 
payments. Lastly, we considered, based on the spreadsheet, the total dollars 
awarded and the number of active grants and payments made as of March 17, 
2016, and sought to ensure that our list contained a mix of state and local 
jurisdictions. Using this process we selected the 10 jurisdictions listed in the 
following table for further review.  The dollar figure represents 63 percent of the 
active OJP awards as of March 17, 2016, and FY 2015 SCAAP payments made 
by the Department. 

Jurisdiction 
State of Connecticut 

Total Award Amounts Reported by OJP 
$69,305,444 

State of California $132,409,635 
Orleans Parish, Louisiana $4,737,964 
New York, New York $60,091,942 
Philadelphia, Pennsylvania $16,505,312 
Cook County, Illinois $6,018,544 
City of Chicago, Illinois $28,523,222 
Miami-Dade County, Florida $10,778,815 
Milwaukee, Wisconsin $7,539,572 
Clark County, Nevada $6,257,951 

TOTAL $342,168,401 
Source: OJP 

14 At the time of our sample selection we only had a draft version of this report.  We 
later obtained an updated copy which was provided to Congress on April 16, 2016. Although it 
was provided to Congress, this report was also marked “Draft.” The updated draft version of 
the report did not require us to alter our sample selection. 

15 This version of the declined detainer report covered declined detainers from 
January 1, 2014 through June 30, 2015. 
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The following table lists each of the jurisdictions selected for review by 
the OIG and the key provisions of its laws or policies related to ICE civil 
immigration detainer requests and the sharing of certain information with ICE, 
if applicable. 

Jurisdiction 
Provisions of Key Local Laws or Policies 

Related to Civil Immigration Detainer Requests or 
Information Sharing with ICE 16 

State of Connecticut 

The statement of Connecticut 
law has been corrected from a 
prior version of this 
memorandum. This correction 
does not affect the analysis or 
conclusions of this 
memorandum. We regret the 
error, and have notified those 
to whom we sent the 
memorandum of the 
correction. 

Public Act No. 13-155, An Act Concerning Civil 
Immigration Detainers … 

(b) No law enforcement officer who receives a civil 
immigration detainer with respect to an individual who 
is in the custody of the law enforcement officer shall 
detain such individual pursuant to such civil 
immigration detainer unless the law enforcement official 
determines that the individual: 
(1) Has been convicted of a felony; 
(2) Is subject to pending criminal charges in this state 
where bond has not been posted; 
(3) Has an outstanding arrest warrant in this state; 
(4) Is identified as a known gang member in the 
database of the National Crime Information Center or 
any similar database or is designated as a Security Risk 
Group member or a Security Risk Group Safety Threat 
member by the Department of Correction; 
(5) Is identified as a possible match in the federal 
Terrorist Screening Database or similar database; 
(6) Is subject to a final order of deportation or removal 
issued by a federal immigration authority; or 
(7) Presents an unacceptable risk to public safety, as 
determined by the law enforcement officer. 

(c) Upon determination by the law enforcement officer 
that such individual is to be detained or released, the 
law enforcement officer shall immediately notify United 
States Immigration and Customs Enforcement. If the 
individual is to be detained, the law enforcement officer 
shall inform United States Immigration and Customs 
Enforcement that the individual will be held for a 
maximum of forty-eight hours, excluding Saturdays, 
Sundays and federal holidays. If United States 
Immigration and Customs Enforcement fails to take 
custody of the individual within such forty-eight-hour 
period, the law enforcement officer shall release the 
individual. In no event shall an individual be detained 
for longer than such forty-eight-hour period solely on 
the basis of a civil immigration detainer. 
Approved June 25, 2013 

16 Several specific citations to various state and local laws and policies were removed 
for brevity. 
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Jurisdiction 
Provisions of Key Local Laws or Policies 

Related to Civil Immigration Detainer Requests or 
Information Sharing with ICE 16 

State of California An act to add Chapter 17.1 (commencing with Section 
7282) to Division 7 of Title I of the Government Code, 
relating to state government…. 

7282.5. (a) A law enforcement official shall have 
discretion to cooperate with federal immigration officials 
by detaining an individual on the basis of an 
immigration hold after that individual becomes eligible 
for release from custody only if the continued detention 
of the individual on the basis of the immigration hold 
would not violate any federal, state, or local law, or any 
local policy, and only under any of the following 
circumstances … 

Effective Date: October 5, 2013. 
Orleans Parish, Louisiana The Orleans Parish Sheriff’s Office (OPSO) shall decline 

all voluntary ICE detainer requests unless the 
individual's charge is for one or more of the following 
offenses: First Degree Murder; Second Degree Murder; 
Aggravated Rape; Aggravated Kidnapping; Treason; or 
Armed Robbery with Use of a Firearm. If a court later 
dismisses or reduces the individual's charge such that 
the individual is no longer charged with one of the above 
offenses or the court recommends declining the ICE 
hold request, OPSO will decline the ICE hold request on 
that individual. 

Orleans Parish Sheriff’s Office Index No. 501.15, 
Updated June 21, 2013. 

New York, New York Title: A Local Law to amend the administrative code of 
the city of New York, in relation to persons not to be 
detained by the department of correction. 

Bill Summary: … The DOC would only be permitted to 
honor an immigration detainer if it was accompanied by 
a warrant from a federal judge, and also only if that 
person had not been convicted of a "violent or serious" 
crime during the last five years or was listed on a 
terrorist database. Further, the bill would prohibit DOC 
from allowing ICE to maintain an office on Rikers Island 
or any other DOC property and would restrict DOC 
personnel from communicating with ICE regarding an 
inmate's release date, incarceration status, or court 
dates, unless the inmate is the subject of a detainer 
request that DOC may honor pursuant to the law. 

Enacted Date: November 14, 2014, Law No. 
2014/058. 
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Jurisdiction 
Provisions of Key Local Laws or Policies 

Related to Civil Immigration Detainer Requests or 
Information Sharing with ICE 16 

Philadelphia, Pennsylvania Executive Order No. 5-16 - Policy Regarding U.S. 
Immigration and Customs Enforcement Agency Detainer 
Requests… 

NOW, THEREFORE, I, JAMES F. KENNEY, Mayor of the 
City of Philadelphia, by the powers vested in me by the 
Philadelphia Home Rule Charter, do hereby order as 
follows: 

SECTION 1. No person in the custody of the City who 
otherwise would be released from custody shall be 
detained pursuant to an ICE civil immigration detainer 
request pursuant to 8 C.F.R. § 287.7, nor shall notice of 
his or her pending release be provided, unless such 
person is being released after conviction for a first or 
second degree felony involving violence and the detainer 
is supported by a judicial warrant. 

Signed by Philadelphia Mayor, January 4, 2016. 

Cook County, Illinois Sec. 46-37- Policy for responding to ICE detainers ... 

(b) Unless ICE agents have a criminal warrant, or 
County officials have a legitimate law enforcement 
purpose that is not related to the enforcement of 
immigration laws, ICE agents shall not be given access 
to individuals or allowed to use County facilities for 
investigative interviews or other purposes, and County 
personnel shall not expend their time responding to ICE 
inquiries or communicating with ICE regarding 
individuals' incarceration status or release dates while 
on duty. 

Approved and adopted by the President of the Cook 
County Board of Commissioners on September 7, 
2011. 

City of Chicago, Illinois Civil Immigration Enforcement Actions – Federal 
Responsibility §2-173-042 … 

(b)(1) Unless an agent or agency is acting pursuant to a 
legitimate law enforcement purpose that is unrelated to 
the enforcement of a civil immigration law, no agency or 
agent shall: 

(A) permit ICE agents access to a person being 
detained by, or in the custody of, the agency or 
agent; 

(B) permit ICE agents use of agency facilities for 
investigative interviews or other investigative 
purpose; or 

(C) while on duty , expend their time responding to 

14
 



 

 
 

 
      

    
    

   
   

 
 

   
 

    
       

      
         

     
       

         
      

 
  

 
     

 
   

  
 

 
      

    
    
      

    
      

     
      

       
    

      
     

      
     

  
    

        
    

  
 

    
   

 
       

 
        

       
       

LAW ENFORCEMENT SENSITIVE
 

Jurisdiction 
Provisions of Key Local Laws or Policies 

Related to Civil Immigration Detainer Requests or 
Information Sharing with ICE 16 

ICE inquiries or communicating with ICE 
regarding a person’s custody status or release 
date … 

Disclosing Information Prohibited § 2-173-030 

Except as otherwise provided under applicable federal 
law, no agent or agency shall disclose information 
regarding the citizenship or immigration status of any 
person unless required to do so by legal process or such 
disclosure has been authorized in writing by the 
individual to whom such information pertains, or if 
such individual is a minor or is otherwise not legally 
competent, by such individual’s parent or guardian. 

Updated November 8, 2012. 

Miami-Dade County, Florida Resolution No. R-1008-13:  Resolution directing the mayor 
or mayor’s designee to implement policy on responding to 
detainer requests from the United States Department of 
Homeland Security Immigration and Customs 
Enforcement 

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD 
OF COUNTY COMMISSIONERS OF MIAMI-DADE 
COUNTY, FLORIDA, that the Mayor or Mayor's designee 
is directed to implement a policy whereby Miami-Dade 
Corrections and Rehabilitations Department may, in its 
discretion, honor detainer requests issued by United 
States Immigration and Customs Enforcement only if 
the federal government agrees in writing to reimburse 
Miami-Dade County for any and all costs relating to 
compliance with such detainer requests and the inmate 
that is the subject of such a request has a previous 
conviction for a Forcible Felony, as defined in Florida 
Statute section 776.08, or the inmate that is the subject 
of such a request has, at the time the Miami-Dade 
Corrections and Rehabilitations Department receives 
the detainer request, a pending charge of a non-
bondable offense, as provided by Article I, Section 14 of 
the Florida Constitution, regardless of whether bond is 
eventually granted. 

Resolution passed and adopted by Miami-Dade 
Mayor, December 3, 2013. 

Milwaukee County, Wisconsin Amended Resolution - File No. 12-135 

BE IT RESOLVED, that the Milwaukee County Board of 
Supervisors hereby adopts the following policy with 
regard to detainer requests from the U.S. Department of 
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LAW ENFORCEMENT SENSITIVE
 

Jurisdiction 
Provisions of Key Local Laws or Policies 

Related to Civil Immigration Detainer Requests or 
Information Sharing with ICE 16 

Homeland Security - Immigrations and Customs 
Enforcement: 

1. Immigration detainer requests from Immigrations and 
Customs Enforcement shall be honored only if the 
subject of the request: 
a) Has been convicted of at least one felony or two non-
traffic misdemeanor offenses 
b) Has been convicted or charged with any domestic 
violence offense or any violation of a protective order 
c) Has been convicted or charged with intoxicated use of 
a vehicle 
d) Is a defendant in a pending criminal case, has an 
outstanding criminal warrant, or is an identified gang 
member 
e) Is a possible match on the US terrorist watch list 

Enacted: June 4, 2012 
Clark County, Nevada “Recent court decisions have raised Constitutional 

concerns regarding detention by local law enforcement 
agencies based solely on an immigration detainer 
request from the Immigration and Customs 
Enforcement (ICE). Until this areas of the law is further 
clarified by the courts, effective immediately the Las 
Vegas Metropolitan Police Department will no longer 
honor immigration detainer requests unless one of the 
following conditions are met: 

1. Judicial determination of Probable Cause for 
that detainer; or 

2. Warrant from a judicial officer. 

… The Las Vegas Metropolitan Police Department 
continues to work with our federal law enforcement 
partners and will continue to provide professional 
services to the Las Vegas community regardless of their 
immigration status in United States. 

Via Press Release on: July 14, 2014. 
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INTRODUCTION 

For some time now, questions have arisen about the extent to which State and 

local law enforcement officials may, or are required to, assist U.S. Immigration and 

Customs Enforcement (“ICE”) and the Customs and Border Protection (“CBP”) officials 

with the enforcement of federal immigration law.  In August 2014, our Office issued 

advice on the “ICE detainers” issued by federal immigration officials when they seek 

custody of suspected removable aliens.1  In that letter, our Office concluded that (a) 

compliance with ICE detainers is voluntary, and (b) State and local law enforcement 

officials are potentially exposed to liability if they hold someone beyond his or her State-

law release date without a judicial warrant or probable cause that the detainee has 

committed a crime.2 

In light of recent federal measures designed to restrict immigration and intensify 

the enforcement of federal immigration laws, we are now updating and supplementing 

our 2014 guidance.  The purpose of this new guidance is to describe for Maryland State 

and local governments the current legal landscape governing the participation of law 

enforcement officials in immigration enforcement, and to help those officials make 

decisions about how to engage with federal immigration officers. 

This guidance reaches several legal conclusions for State and local law 

enforcement agencies (“LEAs”) to consider as they interact with federal immigration law 

and officials: 

1. LEAs face potential liability exposure if they seek to enforce federal 
immigration laws, particularly if they do so outside the context of a federal 
cooperation agreement under 8 U.S.C. § 1357(g)(1). 

2. LEAs must absorb all costs associated with federal cooperation 
agreements under 8 U.S.C. § 1357(g)(1).  The federal government does 

                                                 
1  Letter from Adam D. Snyder, Chief Counsel, Opinions & Advice, to the Hon. Douglas 

W. Mullendore, Washington County Sheriff (Aug. 14, 2014). 

2  This guidance applies equally to all non-federal law enforcement officers and agencies, 
whether they operate at the municipal, county, or state level.  To distinguish those officers from 
federal immigration officers, we will sometimes refer to them together as “local” officials, but at 
other times we will refer to both State and local entities.  These differences in nomenclature are 
not intended to have substantive effect. 



  

2 
 

not provide reimbursement for these agreements, and the agreements may 
increase the risk of unconstitutional profiling.  

3. LEAs face potential liability exposure if they honor ICE or CBP 
detainer requests unless the request is accompanied by a judicial warrant or 
supported by information providing probable cause that the subject of the 
detainer has committed a crime. 

4. State and local officers may not be prohibited from sharing 
information about a detainee’s citizenship or immigration status with 
federal immigration officials, but they are not required to do so either. 

5. As an overriding principle, the government bears the burden of 
proving that the detention of someone beyond the person’s State-law release 
date does not violate the Fourth Amendment and its Maryland counterpart. 

AUTHORITIES GOVERNING LOCAL PARTICIPATION IN THE  
ENFORCEMENT OF FEDERAL IMMIGRATION LAWS 

A. The Tenth Amendment to the U.S. Constitution 

The Tenth Amendment to the United States Constitution3  limits the federal 

government’s ability to mandate particular action by states and localities, including in the 

area of federal immigration law enforcement and investigations. The federal government 

cannot “compel the States to enact or administer a federal regulatory program,” or compel 

state employees to participate in the administration of a federally enacted regulatory 

scheme.4 The anti-commandeering restrictions of the Tenth Amendment extend not only 

to states but also to localities and their employees.5 Voluntary cooperation with a federal 

scheme does not present Tenth Amendment issues, but the federal government may not 

                                                 
3  The Tenth Amendment to the United States Constitution provides that “powers not 

delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved 
to the States respectively, or to the people.” 

4  New York v. United States, 505 U.S. 144, 188 (1992) (federal government may not 
compel states to enact legislation providing for the disposal of their radioactive waste or else take 
title to that waste); Printz v. United States, 521 U.S. 898, 935 (1997) (federal government may 
not require state and local law enforcement officers to perform background checks on prospective 
firearm purchasers). 

5  See Printz, 521 U.S. at 904-05 (county); City of New York v. United States, 179 F.3d 29, 
34 (2d Cir. 1999) (municipality). 
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force state or local officials to carry out federal law, either directly or indirectly through 

the withdrawal of unrelated federal funding.6 

The Tenth Amendment bars the federal government from requiring 
local law enforcement officials to enforce federal immigration law. 

B. Federal Immigration Laws 

1. Information Sharing Under 8 U.S.C. § 1373 

Federal law does not require any local governmental agency or law enforcement 

officer to communicate with federal immigration authorities.  Rather, federal law only 

requires that state and local governments not bar their employees from sharing certain 

types of information with federal immigration authorities.  Specifically, 8 U.S.C. § 1373 

provides that state and local governments cannot prohibit employees or entities “from 

sending to, or receiving from, [federal immigration authorities] information regarding the 

citizenship or immigration status, lawful or unlawful, of any individual.”7  In addition, 

state and local governments may not impose restrictions on “exchanging” information 

regarding “immigration status” with “any other Federal, State, or local government 

entity” or on “maintaining” such information.8   

By its terms, 8 U.S.C. § 1373 applies only to information regarding an individual’s 

“citizenship” or “immigration status”; it does not apply to other types of information, 

such as information about an individual’s release, next court date, or address.9  In 

addition, § 1373 places no affirmative obligation on LEAs to collect information about 

an individual’s immigration status.  Thus, local governments may adopt policies 

prohibiting their officers and employees from inquiring about a person’s immigration 

status except where required by law. 

                                                 
6  See Lomont v. O’Neill, 285 F.3d 9, 14 (D.C. Cir. 2002); see also Nat’l Fed. of Ind. Bus. 

v. Sebelius, 132 S. Ct. 2566, 2602 (2012). 

7  8 U.S.C. § 1373(a). 

8  8 U.S.C. § 1373(b). 

9  As discussed below, the U.S. Department of Justice has indicated that it interprets § 1373 
to preclude more than express restrictions on information disclosure.  See infra, § C. 
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Finally, the Tenth Amendment, as discussed above, may further limit § 1373’s 

reach. Although at least one court has held that § 1373 does not, on its face, violate that 

Amendment’s anti-commandeering restrictions, the same court indicated that the Tenth 

Amendment may be read to limit the reach of § 1373 where a state or locality can show 

that the statute creates “an impermissible intrusion on state and local power to control 

information obtained in the course of official business or to regulate the duties and 

responsibilities of state and local governmental employees.”10  The Tenth Amendment 

thus might protect local efforts to keep information confidential—even from the federal 

government—if such information is “essential to the performance of . . . state and local 

governmental functions” where those functions would be “difficult or impossible” to 

perform “if some expectation of confidentiality is not preserved.” 11   If a local 

jurisdiction determines, therefore, that the sharing of information about citizenship or 

immigration status would make it “difficult or impossible” to perform essential 

governmental functions, the Tenth Amendment might justify a policy of not providing 

information under § 1373.   

Federal law does not require local law enforcement to share with 
federal officials information about citizenship or immigration status.  
However, State and local officials may not prohibit such sharing unless 
maintaining confidentiality is necessary to perform state and local 
governmental functions. 

2. Cooperation Agreements Under 8 U.S.C. § 1357(g) 

Section 287(g) of the Immigration and Nationality Act—which is codified at 8 

U.S.C. § 1357(g)—enables ICE to enter into agreements with state and local law 

enforcement agencies and authorize designated local officers to perform immigration-

enforcement functions.  After an agreement is signed, officers selected by the state or 

                                                 
10  City of New York, 179 F.3d at 37.  The Court rejected the City’s Tenth Amendment 

argument on the grounds that—based on the record before it—the City kept immigration-related 
information confidential from the federal government only and made it available to others. Id. 
The Court expressly declined to reach how the Tenth Amendment would apply to “generalized 
confidentiality policies that are necessary to the performance of legitimate municipal functions 
and that include federal immigration status.” Id. 

11  Id. 
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local agency receive federal training on how to access immigration databases, complete 

immigration forms, and otherwise carry out the functions of federal immigration agents.  

State and local law enforcement officials “deputized” through one of these agreements 

perform the same functions performed by federal immigration agents: they have access 

to federal immigration databases, may interrogate and take into custody noncitizens 

believed to have violated federal immigration laws, and may lodge “detainers” against 

alleged noncitizens held in state or local custody.12 

A local law enforcement officer deputized under such an agreement functions as 

a federal officer and is treated as such for purposes of the Federal Tort Claims Act13 and 

worker’s compensation claims14 when performing functions under the agreement.15 In 

addition, authorized local personnel enjoy the same defenses and immunities from 

personal liability for their in-scope acts that are available to ICE officers,16 and may 

request—but are not entitled to—representation by the Department of Justice in any 

litigation arising from activities carried out under the agreement.17 

With federal authority, however, come federal obligations.  When local 

personnel act under federal authority, they must comply with a variety of different federal 

standards and guidelines.  For example, deputized local officials must comply with the 

federal government’s rules governing the disclosure of impeachment information about 

potential witnesses.18 They also must comply with the federal Privacy Act of 1974 and 

associated regulations and guidelines regarding data collection and use of information.19 

                                                 
12  See § B.3 below (discussing detainers). 

13  28 U.S.C. §§ 1346(b)(l), 2671-2680. 

14  5 U.S.C. § 8101 et seq. 

15  See 8 U.S.C. § 1357(g)(7); 28 U.S.C. § 2671. 

16  See 8 U.S.C. § 1357(g)(8). 

17  See 28 C.F.R. § 50.15. 

18  See Model § 287(g) Agreement, ¶ XII, available at https://www.ice.gov/doclib/detention-
reform/pdf/287g_moa.pdf; Giglio v. United States, 405 U.S. 150 (1972) (requiring the disclosure 
of material tending to impeach the character or testimony of the prosecution witness in a criminal 
trial). 

19  See 5 U.S.C. § 552a, 6 C.F.R. §§ 5.20-5.36.  A recent Presidential Executive Order 
reversed the prior Administration’s policy of applying the protections of the federal Privacy Act 
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The decision to enter into a § 287(g) agreement is purely discretionary; local 

jurisdictions are not required to do so.20  The federal government, while it encourages 

such agreements, does not reimburse local jurisdictions for the expenses their officers 

incur while assisting with federal immigration enforcement activities.21 And providing 

such assistance with officers who have only limited expertise and training in immigration 

enforcement risks the type of racial profiling that is unconstitutional, as our Office stated 

in our 2015 guidance memorandum, “Ending Discriminatory Profiling in Maryland.”22 

Local law enforcement agencies may, but are not required to, enter into 
agreements deputizing their officers to exercise federal immigration 
enforcement powers. The federal government does not provide 
reimbursement for these agreements, and the agreements may increase 
the risk of unconstitutional profiling. 

 

                                                 
to undocumented immigrants, though other federal requirements remain in place.  See Executive 
Order No. 13768, § 14. 

20  There are a number of policy considerations that are outside the scope of this legal 
guidance but that jurisdictions might wish to consider before entering into these agreements.  For 
example, the enforcement of federal immigration laws might divert resources from the 
investigation of local crimes.  Formal participation in federal immigration enforcement—
particularly by patrol officers—might also discourage immigrant communities from coming 
forward with information about criminal activity.  There are a number of reports describing how 
the local enforcement of federal immigration law can affect police/community relations.  See, 
e.g., American Immigration Council, “The 287(g) Program: An Overview” (Mar. 15, 2017); Nik 
Theodore, Department of Urban Planning and Policy, University of Illinois at Chicago, “Insecure 
Communities:  Latino Perceptions of Police Involvement in Immigration Enforcement” (May 
2013). In addition, these agreements might discourage immigrant communities from coming 
forward to testify in court.  See Letter from Brian E. Frosh, Attorney General of Maryland, to the 
Hon. John Kelly, Secretary, Department of Homeland Security et al. (March 2, 2017), at 
www.marylandattorneygeneral.gov/News%20Documents/Homeland%20Security_Ltr_030117.pdf. 

21  See 8 U.S.C. § 1357(g)(1) (stating that the actions of local officials under a cooperative 
agreement must be carried out “at the expense of the State or political subdivision”). 

22  Guidance Memorandum, “Ending Discriminatory Profiling in Maryland” (Aug. 2015), at 
http://www.marylandattorneygeneral.gov/Reports/Ending_Discriminatory_Profiling.pdf; see 
also Santos v. Frederick County Board of Commissioners, 725 F.3d 451, 459 n.2 (4th Cir. 2013) 
(observing that, while the Fourth Circuit has not addressed the issue, “two other Circuit Courts 
have indicated that consensual encounters initiated solely based on race may violate the Equal 
Protection Clause”). 
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3. ICE Detainers Under 8 U.S.C. §§ 1226 and 1357 and 8 C.F.R. § 287.7 

When ICE learns that a local law enforcement agency has custody of an individual 

who might be in the country illegally, it might issue what is commonly referred to as an 

“immigration detainer.”  An immigration detainer advises local law enforcement that 

ICE is seeking custody of the individual and asks that the local agency hold the individual 

“for a period not to exceed 48 hours beyond the time when [the subject] would otherwise 

have been released” in order to allow ICE officials the opportunity to assume custody.23  

Immigration detainers are requests only; local officers are not obligated to honor them.24 

An LEA’s decision to comply with a detainer request and hold an individual 

beyond his or her normal release date constitutes a new “seizure.”  That new seizure 

must be justified under the Fourth Amendment and the analogous provisions of Article 

26 of the Maryland Declaration of Rights.25 The requirements of the Fourth Amendment 

do not change simply because ICE or CBP has issued a detainer request to an LEA.26  

                                                 
23  See Form I-247A (“Immigration Detainer – Notice of Action,” March 2017).  

24  See, e.g., Galarza v. Szalczyk, 745 F.3d 634, 643 (3d Cir.2014); Mercado v. Dallas 
County, 2017 WL 169102, at *8-10 (N.D. Texas, Jan. 17, 2017); Alfaro-Garcia v. Henrico 
County, 2016 WL 5388946 (E.D. Va., Sept. 26, 2016); People ex rel. Swenson v. Ponte, 46 
Misc.3d 273 (N.Y. Supr. Ct. 2014). Immigration detainers should not be confused with interstate 
criminal detainers subject to the Interstate Agreement on Detainers, which Maryland officials are 
obligated to fulfill.  See generally Md. Code Ann., Corr. Serv. §§ 8-401 through 8-417. 

25  See, e.g., Morales v. Chadbourne, 793 F.3d 208, 217 (1st Cir. 2015); cf. Illinois v. 
Caballes, 543 U.S. 405, 407 (2005) (noting that a legitimate seizure “can become unlawful if it 
is prolonged beyond the time reasonably required” to achieve its purpose); see also King v. State, 
434 Md. 472, 482-84 (2013) (construing Article 26 in pari materia with the Fourth Amendment); 
Title 2 of the Criminal Procedure Article, Annotated Code of Maryland (governing the arrest 
process under Maryland law). 

26  See Orellana v. Nobles County, 2017 WL 72397, at *8 (D. Minn. Jan. 6, 2017) (stating 
that immigration detainers “do not categorically provide law enforcement a constitutionally 
permissible predicate for an arrest”); see also, e.g., Buquer v. City of Indianapolis, 2013 WL 
1332158, at *8 (S.D. Ind. Mar. 28, 2013).  In court filings, ICE has taken the contrary position 
that immigration detainers do provide probable cause for state officers to detain someone.  See 
Brief of the United States as Amicus Curiae in Support of Neither Party, Massachusetts v. Lunn, 
No. SJC-12276 (Mass., filed March 27, 2017) (citing People v. Xirum, 45 Misc. 3d 785 (N.Y. 
Supr. Ct. 2014) and Miranda-Olivares v. Clackamas County, No. 3:12-CV-02317-ST, 2014 WL 
1414305, at *11 (D. Or. Apr. 11, 2014)). 
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Therefore, local officials who hold someone solely on the basis of having received a 

detainer request risk civil liability, including monetary damages and attorneys fees.27 

In August 2014, our Office issued an advice letter evaluating the extent to which 

immigration detainers issued on specific grounds might provide a local officer probable 

cause to detain someone beyond their State-law release date.  That evaluation hinged on 

the “check-boxes” provided on the form used by ICE officials at the time and the extent 

to which information conveyed through those boxes provided probable cause to believe 

that the subject had committed a crime.28   

On March 24, 2017, ICE announced the introduction of a new form—Form I-

247A—that officials must use effective April 2, 2017.29  The new form and the guidance 

accompanying its introduction make two significant changes to the detainers and the 

process by which ICE officials issue them.  First, the new immigration detainer form 

must now be accompanied by one of two administrative warrants: a Warrant for Arrest 

of Alien (Form I-200), or a Warrant for Removal/Deportation (Form I-205).  According 

to the federal guidance, obtaining an administrative warrant will allow ICE officials to 

arrest undocumented individuals without having to make an individualized finding that 

the subject is “likely to escape,” as is required for warrantless arrests under federal 

immigration laws.30  Second, the new immigration form eliminates the multiple check-

                                                 
27  See, e.g., Santos v. Frederick County Bd. of Comm’rs, 725 F.3d 451, 464-65 (4th Cir. 

2013); Morales v. Chadbourne, 793 F.3d 208 (1st Cir. 2015); Miranda-Olivares v. Clackamas 
County, No. 3:12-CV-02317-ST, 2014 WL 1414305 (D. Or. Apr. 11, 2014); People ex rel. 
Swenson v. Ponte, 46 Misc.3d 273 (N.Y. Supr. Ct. 2014); see also Gerstein v. Pugh, 420 U.S. 
103, 111-12 (1975) (discussing underlying basis of Fourth Amendment’s probable cause 
requirement).  Liability will also depend, of course, on the applicability of other legal principles 
that govern the tort liability of State and local officials under 42 U.S.C. § 1983 and the State and 
local tort claims acts.  Those issues, however, are beyond the reach of this analysis.   

28  ICE has used various versions of form I-247 over the years.  See Roy v. Cty. of Los 
Angeles, 2016 WL 5219468, at *2 (C.D. Cal. Sept. 9, 2016) (describing evolution of the form 
from October 2010 until 2015).  Our analysis focused on form I-247, which was in effect 
between December 2012 and March 2015. 

29  See ICE, Policy No. 10074.2, Issuance of Immigration Detainers by ICE Immigration 
Officers (March 24, 2017).  

30  8 U.S.C § 1357(a)(2); ICE Policy No. 10074.2, ¶ 2.4; see Moreno v. Napolitano, No. 11-
5452, —F.Supp.3d—, 2016 WL 5720465, at *1 (N.D. Ill. Sept. 30, 2016) (ruling that the detainer 
program exceeds DHS’s statutory authority “by seeking to detain individuals without a warrant 
and without a determination by ICE that the individuals are ‘likely to escape’ within the meaning 
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boxes used on other forms—which described a wide variety of civil and criminal bases 

for continued detention—and replaces them with just four, each of which is focused 

purely on the subject’s unauthorized presence in the United States. 

As is discussed in greater detail in Appendix A, neither change alters our advice:  

Local officials may not hold someone beyond their State-law release date in the absence 

of a judicial warrant or probable cause that the subject has committed a crime.  Although 

the issuance of an administrative warrant might authorize an arrest by a federal official 

or a local official operating under a § 287 agreement, it would not—by itself—authorize 

a continued detention under State law.  The legality of a continued detention on the basis 

of a removal order is less clear; while there is some authority that removal orders justify 

local detentions, there is contrary authority as well.31  Given that uncertainty, detaining 

someone on the grounds that they are the subject of a removal order may result in liability 

for an unlawful seizure. 

As for the check-boxes provided on the new form, none of them gives local 

officials probable cause to believe that a detainee has committed a crime.  Instead, all 

four boxes relate to the subject’s unauthorized presence within the United States, which 

is a civil, not criminal, offense.32  And, as with the warrant issues discussed in the 

preceding paragraph, the case law is split as to whether an order for removal—the first of 

the four check-boxes—justifies a local detention.33  For these reasons, we recommend 

that LEAs respond to immigration detainers only when they are accompanied by a 

judicial warrant, or when further inquiry gives the local official probable cause to believe 

that a crime—not merely a civil offense—has been committed.  Only under those 

                                                 
of 8 U.S.C. § 1357(a)(2)”); see also Orellana v. Nobles County, 2017 WL 72397, at *8-9 (D. 
Minn. Jan. 6, 2017) (describing holding in Moreno); Maryland v. Pringle, 540 U.S. 366, 371 
(2003) (highlighting the “particularized” inquiry probable cause demands). 

31  See Appendix A at A-2 (contrasting People v. Xirum, 45 Misc. 3d 785 (N.Y. Sup. Ct. 
2014) with People ex rel. Swenson v. Ponte, 46 Misc. 3d 273 (N.Y. Sup. Ct. 2014)).   

32  Arizona v. United States, 567 U.S. 387, 132 S.Ct. 2492, 2505 (2012).   

33  See Appendix A at A-2.  
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circumstances will a local official have a clear legal basis to hold a detainee beyond his 

or her State-law release date.34 

Local law enforcement officials face potential liability if they honor ICE 
detainers and hold someone beyond their State-law release date unless 
the detainer is accompanied by a judicial warrant or when the 
information provided with the detainer form establishes probable cause 
to believe that the detainee has committed a crime. Illegal presence in 
the United States is a civil offense and does not provide a clear basis for 
continued detention. 

C. Executive Order No. 13768, “Enhancing Public Safety in the Interior of the 
United States” 

On January 25, 2017, the President of the United States issued Executive Order 

No. 13768 for the purpose of guiding the actions of federal agencies involved in 

immigration enforcement. On February 20, 2017, DHS published a memorandum 

implementing the Executive Order.35  Together, these materials raise additional issues 

about the local enforcement of federal immigration law.36 

The Executive Order and the DHS Memorandum both state that the federal 

government will seek increased cooperation from state and local governments in 

connection with immigration enforcement.37 Both documents also address the § 1373 

information-sharing provisions and the 287(g) agreements discussed above.  Although 

neither document may legally alter federal statutory law on those topics, they provide 

some insight into how broadly the federal government construes those laws.  

                                                 
34  Of course, an individual held beyond his or her State-law release date must be afforded 

the same due process protections afforded to any other detainee.  See, e.g., Maryland Rule 4-
212(f) (individual held on warrantless arrest must be given a copy of the charging document “be 
taken before a judicial officer of the District Court without unnecessary delay and in no event 
later than 24 hours after arrest”); see also Form I-247A (stating that the detained individual “must 
be served with a copy of this form for the detainer to take effect” (emphasis omitted)).  

35  See “Enforcement of the Immigration Laws to Serve the National Interest,” available at 
https://www.dhs.gov/sites/default/files/publications/17_0220_S1_Enforcement-of-the-Immigration-
Laws-to-Serve-the-National-Interest.pdf (“DHS Memorandum”). 

36  Several jurisdictions have challenged the constitutionality of the executive order and, in 
one case, the court has issued a nationwide injunction blocking its implementation. See County 
of Santa Clara v. Trump, No. 17-CV-00485-WHO, 2017 WL 1459081 (N.D. Cal. Apr. 25, 2017). 

37  See Executive Order No. 13768, § 8; DHS Memorandum § B. 
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The Executive Order takes aim at so-called “sanctuary jurisdictions,” which it 

describes as “jurisdictions that willfully refuse to comply with 8 U.S.C. § 1373.”38  The 

Order grants the U.S. Attorney General and the DHS Secretary authority to (1) designate 

localities as “sanctuary jurisdictions,” and (2) ensure that jurisdictions so designated are 

ineligible for federal grants, “except as deemed necessary for law enforcement 

purposes.”39 The Executive Order further directs the U.S. Attorney General to take 

“appropriate enforcement action” against any jurisdiction that either violates § 1373 or 

“has in effect a statute, policy, or practice that prevents or hinders the enforcement of 

Federal law.”40 

As discussed above, § 1373 relates only to sharing “information” regarding 

“citizenship or immigration status”; it does not restrict a locality from declining to share 

with federal immigration officials other types of information, such as non-public 

information about an individual’s release, next court date, or address. Nor does § 1373 

place an affirmative obligation on local governments to collect information about an 

individual’s immigration status.  An LEA that chooses not to share additional 

information with federal officials should not run afoul of § 1373 so long as its practices 

do not prohibit employees from sharing information regarding citizenship or immigration 

status. 

Federal officials have, however, interpreted § 1373 broadly to include not only 

local rules that restrict the sharing of information about citizenship or immigration status, 

but any law, rule, or “practice” that has the effect of restricting that sharing.  The 

Executive Order itself directs the U.S. Attorney General to take “appropriate enforcement 

action” against any jurisdiction that “has in effect a statute, policy, or practice that 

                                                 
38  Executive Order No. 13768, § 9. 

39  Id.  The Executive Order also requires certain federal agencies to report information 
about “sanctuary jurisdictions” and publicize a list of criminal actions committed by immigrants 
and of jurisdictions that ignored or failed to honor detainer requests with respect to those 
immigrants.  Id.  ICE has temporarily suspended the publication of the “declined retainer 
outcome report” after questions were raised about its accuracy.  See www.ice.gov/declined-
detainer-outcome-report. 

40  Executive Order No. 13768, § 9. 
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prevents or hinders the enforcement of Federal law”41—a standard that seems to go 

beyond the narrow information-sharing that § 1373 is designed to protect.  The federal 

government has also stated that a local policy prohibiting law enforcement officials from 

honoring detainer requests—which are not covered by § 1373—might qualify as a 

violation of § 1373,42 particularly if it causes local officials to believe that all types of 

cooperation with federal immigration officials are prohibited.43 

Local jurisdictions would be understandably concerned about the possible loss of 

federal funding if the U.S. Attorney General were to find that they have violated § 1373 

under one of these federal interpretations.  The federal government provides Maryland 

and its local jurisdictions with numerous grants in areas ranging from education and 

health care to social services and criminal justice, and the loss of federal funding could 

have significant consequences.  Each grant is governed by different regulatory schemes, 

however, and the specific provisions of those schemes must be reviewed to determine 

whether they might restrict the federal government’s ability to withhold funding. 

Still, there are certain actions that an LEA can take without risking the loss of 

federal funding.  A local jurisdiction’s decision not to enter into a § 287(g) agreement 

cannot be considered a violation of § 1373.44 And a local rule, policy, or practice of not 

cooperating with federal immigration authorities should not violate even the federal 

government’s view of § 1373 if the local government does not restrict its employees from 

                                                 
41  Id. (emphasis added). 

42  See Attorney General Jeff Sessions, Remarks on Sanctuary Jurisdictions (Mar. 27, 2017), 
available at https://www.justice.gov/opa/speech/attorney-general-jeff-sessions-delivers-remarks- 
sanctuary-jurisdictions) (citing jurisdictions “refusing to honor [ICE] detainer requests” as 
examples of conduct that violates § 1373). 

43  See United States Department of Justice, Department of Justice Referral of Allegations 
of Potential Violations of 8 U.S.C. § 1373 by Grant Recipients (May 31, 2016), at 7 n.9 
(suggesting that § 1373 also prohibits “actions of local officials” that “result in” employees not 
providing information to ICE) (available at https://oig.justice.gov/reports/2016/1607.pdf). 

44  See 8 U.S.C. § 1357(g)(9) (“Nothing in this subsection shall be construed to require any 
State or political subdivision of a State to enter into an agreement with the Attorney General under 
this subsection.”); see also Executive Order No. 13768, § 8(b) (directing DHS to enter into 
§ 287(g) agreements “with the consent of State or local officials, as appropriate”); DHS 
Memorandum at 4 (directing ICE officials to enter into agreements with those LEAs that make 
such a “request”). 
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responding to federal requests for information about a person’s citizenship or immigration 

status. 

Finally, although the federal government has wide latitude to condition its funding 

to states and localities on their fulfillment of certain conditions, the U.S. Supreme Court 

has identified limitations on that authority. First, the power to impose funding conditions 

under the Spending Clause lies with Congress, not the President or the federal agencies 

he oversees.45  Second, Congress cannot use its spending power “to induce the States to 

engage in activities that would themselves be unconstitutional.” 46  The federal 

government thus cannot condition a grant of federal funds on invidiously discriminatory 

state action, and likely cannot withdraw funds from a state that declines to fulfill detainers 

that would violate the Fourth Amendment.  Third, any funding conditions must be 

reasonably related to the federal interest in the program at issue.47 For this reason, the 

federal government likely cannot withdraw from so-called “sanctuary jurisdictions” 

federal funding that is not related to the enforcement of federal immigration laws.48 

Fourth, the funding condition must be stated “unambiguously” so that the recipient can 

“voluntarily and knowingly” decide whether to accept those funds and the associated 

requirements. 49  Accordingly, the federal government may not be able to withdraw 

federal funding on the basis of an expansive reading of the states’ obligations under 

                                                 
45  See County of Santa Clara v. Trump, No. 17-CV-00485-WHO, 2017 WL 1459081, at 

*21-22; see also Dole, 483 U.S. at 206 (stating that Congress, incident to its power under Article 
I, § 8, “may attach conditions on the receipt of federal funds”). 

46  Dole, 483 U.S. at 210. 

47  In Dole, the Supreme Court held that Congress could permissibly withhold 5% of certain 
highway funds from states that failed to raise their drinking age to 21 because raising the drinking 
age was “directly related to one of the main purposes for which highway funds are expended,” 
namely “safe interstate travel.”  Id. at 208-09. 

48  The federal funding programs that seem most closely related to the enforcement of federal 
immigration law are the State Criminal Alien Assistance Program (SCAAP), the Edward Byrne 
Memorial Justice Assistance Grant (JAG) Program, and the Community-Oriented Policing 
Services (COPS) grant program, all of which are administered by divisions of the U.S. 
Department of Justice. 

49  See, e.g., Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 17 (1981).  Of the 
law-enforcement related programs identified in the preceding footnote, only participation in the 
JAG program is expressly conditioned on compliance with “all other applicable Federal laws.”  
42 U.S.C. § 3752(a)(5)(D). 
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§ 1373. And finally, the amount of federal funding that a noncomplying State would 

forfeit cannot be so large that the State would be left with “no real option but to acquiesce” 

and accept the condition50—a limitation that would be implicated should the federal 

government seek to withdraw all federal funding from a jurisdiction. Depending on the 

amount and nature of any federal funding cut, states and localities may be able to 

challenge the defunding on one or more of these grounds.51  

Although Executive Order No. 13768 threatens local jurisdictions with 
the loss of federal funds if they “hinder” federal immigration 
enforcement, local jurisdictions remain free not to enter into § 287(g) 
agreements or share information with federal immigration officials so 
long as they do not restrict employees from sharing with federal officials 
information about a person’s citizenship or immigration status. 

CONCLUSION 

Much has changed since 2014, when our Office last provided advice on the local 

enforcement of federal immigration laws.  Some changes have come through the courts, 

which continue to review the legality of local detentions on the basis of immigration 

detainers.  Other changes have come through federal immigration enforcement policy, 

which is only now becoming subject to judicial review.  These changes have created 

considerable legal uncertainty surrounding the local participation in the enforcement of 

federal immigration laws. 

In light of this uncertainty, this guidance recommends a few basic principles to 

guide local law enforcement agencies as they interact with federal immigration law and 

officials: 

                                                 
50  See, e.g., Nat’l Fed. of Ind. Bus. v. Sebelius, 132 S. Ct. 2566, 2604 (2012); Dole, 483 U.S. 

at 209. 

51  The Northern District of California, in enjoining the effect of the executive order, 
concluded that the plaintiff counties were likely to succeed not only on their claims that the 
executive order violates the Spending Clause and the Tenth Amendment, but also on their claims 
that the order is vague and fails to comport with the due process principles of the Fifth 
Amendment. See County of Santa Clara v. Trump, No. 17-CV-00485-WHO, 2017 WL 1459081, 
at *24-26. 
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1. LEAs face potential liability exposure if they seek to enforce federal 
immigration laws, particularly if they do so outside the context of a federal 
cooperation agreement under 8 U.S.C. § 1357(g)(1). 

2. LEAs must absorb all costs associated with federal cooperation 
agreements under 8 U.S.C. § 1357(g)(1).  The federal government does 
not provide reimbursement for these agreements, and the agreements may 
increase the risk of unconstitutional profiling.  

3. LEAs face potential liability exposure if they honor ICE or CBP 
detainer requests unless the request is accompanied by a judicial warrant or 
supported by information providing probable cause that the subject of the 
detainer has committed a crime. 

4. State and local officers may not be prohibited from sharing 
information about a detainee’s citizenship or immigration status with 
federal immigration officials, but they are not required to do so either. 

5. As an overriding principle, the government bears the burden of 
proving that the detention of someone beyond the person’s State-law release 
date does not violate the Fourth Amendment and its Maryland counterpart. 

Following these principles will allow law enforcement agencies to comply with 

federal law in a manner that respects the constitutional rights of individuals, protects local 

agencies and officials from potential legal liability, and allows them to remain faithful to 

their mission of promoting public safety. 



 
 

APPENDIX A 

The extent to which an immigration detainer authorizes a local official to detain 

someone beyond his or her State-law release date depends on what information is 

provided with the detainer form.  In an August 2014 advice letter, our Office evaluated 

the extent to which the specific “check-boxes” provided on the form used by ICE officials 

at the time provided probable cause to believe that the subject had committed a crime.1  

On March 24, 2017, ICE announced that it would use a new form—Form I-247A—as of 

April 2, 2017.2  

Form I-247A 

The new detainer form is different from its predecessors in two significant ways: 

(1) the form must now be accompanied by either a Warrant for Arrest of Alien (Form I-

200), or a Warrant for Removal/Deportation (Form I-205); and (2) the new form 

eliminates the multiple check-boxes used on previous forms—which described a wide 

variety and civil and criminal bases for continued detention—and replaces them with just 

four, each of which is focused purely on the subject’s unauthorized presence in the United 

States.3 We address the two developments separately. 

1. Administrative Warrants 

Like all administrative warrants, the two that may accompany the new 

immigration detainers are not reviewed or issued by a court or judicial officer.  Instead, 

an ICE official issues them for the purpose of authorizing other ICE officials—or local 

officials operating under a § 287(g) agreement—to take a suspect into custody.4  The 

Warrant for Arrest of Alien (Form I-200) is issued for the purpose of bringing someone 

before an administrative tribunal to determine whether he or she is subject to removal or 

deportation.5  It is issued prior to adjudication of the individual’s lawful status.  A 

                                                 
1  Letter from Adam D. Snyder, Chief Counsel, Opinions & Advice, to the Hon. Douglas 

W. Mullendore, Washington County Sheriff (Aug. 14, 2014). 

2  See ICE, Policy No. 10074.2, Issuance of Immigration Detainers by ICE Immigration 
Officers (March 24, 2017). 

3  The new form I-247A and accompanying warrants are reproduced in their entirety at the 
back of this Appendix. 

4  See 8 C.F.R. § 287.5; 8 C.F.R. § 241.2. 

5  See 8 C.F.R. § 236.1(b). 



  

A-2 
 

Warrant for Removal/Deportation (Form I-205), by contrast, is issued after an 

adjudicative inquiry has already resulted in the issuance of an order of removal or 

deportation.6 

The courts have reached mixed conclusions about the effect of these types of 

warrants.  At least one court has held that a final order of deportation or removal—which 

generates the issuance of the Form I-205 Warrant for Removal/Deportation—provides 

“lawful authority” for local officials to detain the subject of the order.7  The same court, 

however, suggested the opposite in a subsequent case,8 and other courts have held more 

generally that arrests made pursuant to administrative immigration warrants must be 

treated as warrantless for purposes of state tort law and federal constitutional claims.9  

Without settled law on whether a local officer may lawfully arrest an individual 

solely on the basis of an order of deportation or removal, we cannot assure local officers 

that such an arrest would not give rise to potential liability.  Two reasons lie behind this 

conclusion.  First, under federal immigration law, only a federally-authorized ICE agent 

is permitted to execute an administrative ICE warrant. 10   State and local officials 

                                                 
6  See 8 C.F.R. § 241.2 (stating that a warrant for removal is “based upon the final admin-

istrative removal order in the alien’s case”). 

7  See People v. Xirum, 45 Misc.3d 785, 789 (Sup. Ct. N.Y. 2014).  Two other courts have 
suggested that it might have been reasonable for a local official to believe he had probable cause 
to detain someone who had been “subject to a warrant for arrest or order of removal or deportation 
by ICE,” but neither included that within its holding. See Miranda-Olivares, No. 3:12-CV-02317-
ST, 2014 WL 1414305, at *11; see also Santos v. Frederick County Bd. of Comm’rs, 725 F.3d 
451, 458, 466 (4th Cir. 2013) (suggesting that an active, “outstanding ICE warrant for ‘immediate 
deportation’” would have been sufficient to justify an arrest if the local officer had learned that 
the warrant was active before he had made the arrest).  

8  See People ex rel. Swenson v. Ponte, 46 Misc. 3d 273, 278 (Sup. Ct. N.Y. 2014) (“There 
is no allegation that the Department has actually obtained a removal order and, if in fact they had, 
there is still no authority for a local correction commissioner to detain someone based upon a civil 
determination, as immigration removal orders are civil, not criminal, in nature.”).  

9  See, e.g., El Badrawi v. Dept. of Homeland Sec., 579 F. Supp. 2d 249, 275-76 (D. Conn. 
2008) (treating an arrest as warrantless under state law when ICE warrant and “Notice to Appear” 
were not issued by “neutral magistrates” and thus “are ignored for Fourth Amendment purposes”); 
see also Coolidge v. N.H., 403 U.S. 443, 449 (1971); Johnson v. U.S., 333 U.S. 10, 13-14 (1948) 
(holding the Fourth Amendment requires findings by a “neutral and detached magistrate” not just 
those of the investigating officer).  

10  See 8 U.S.C. § 1357(g)(1); 8 C.F.R. § 287.5(e); see also Santos, 725 F.3d at 463-64. 
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operating outside of a § 287(g) agreement have no such authority.  Second, the 

underlying infraction for which the warrants are issued—being in the country illegally—

is typically a civil infraction, which cannot justify a State-law arrest.  For these reasons, 

we continue to recommend that local officials who receive a detainer accompanied by an 

administrative warrant not hold someone beyond their State-law release date in the 

absence of probable cause to believe that the subject has committed a crime. 

Although neither warrant itself provides such probable cause, further inquiry into 

the circumstances justifying the issuance of the warrant might.  Removal orders can be 

issued on several different grounds, including that the person has committed one of 

several categories of criminal offenses.11  If a local official contacts ICE officials and 

learns that the individual is subject to removal for having committed a crime, that inquiry 

might provide a local official probable cause to detain the individual beyond his or her 

State-law release date.  Although that type of additional inquiry could provide probable 

cause based on either type of warrant, it is more likely to do so when ICE has issued a 

Warrant for Removal/Deportation (Form I-205), which is issued after an adjudicative 

inquiry has already established grounds for removal.   

It is important to remember that federal law does not require a local official to 

engage in this type of additional inquiry.  Immigration detainers are voluntary requests 

only and the decision not to honor them does not violate federal law, at least as long as 

local officials remain free to communicate with federal immigration agents about a 

subject’s citizenship or immigration status. 

2. Check-Boxes 

There are two sets of check-boxes on the new form, only one of which provides 

any information about the grounds on which the detainer is being issued.12  The first set, 

which appears at the top of the page, states:  

                                                 
11  See 8 U.S.C. § 1227(a)(2). 

12  The form includes a second option for DHS to use when it originally transferred someone 
to an LEA for a local proceeding or investigation and is seeking to have custody over the subject 
returned.  That option does not, however, provide any information that would bear on whether a 
local official has probable cause to detain someone beyond their State-law release date and we 
thus do not address it further. 
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DHS HAS DETERMINED THAT PROBABLE CAUSE 
EXISTS THAT THE SUBJECT IS A REMOVABLE 
ALIEN. THIS DETERMINATION IS BASED ON: 

□ a final order of removal against the alien; 

□ the pendency of ongoing removal proceedings against the 
alien; 

□ biometric confirmation of the alien’s identity and a records 
check of federal databases that affirmatively indicate, by 
themselves or in addition to other reliable information, that 
the alien either lacks immigration status or notwithstanding 
such status is removable under U.S. immigration law; and/or 

□ statements made by the alien to an immigration officer 
and/or other reliable evidence that affirmatively indicate the 
alien either lacks immigration status or notwithstanding such 
status is removable under U.S. immigration law. 

The last two, lengthy check-boxes plainly do not provide probable cause for a 

local official to believe that the subject has committed a crime.  Both relate only to the 

subject’s unauthorized presence within the United States, which the Supreme Court has 

made clear is a civil, not criminal, offense.13  The second check-box—the pendency of 

ongoing removal proceedings against the alien—likewise does not establish probable 

cause.  That removal proceedings are pending against someone does not mean that the 

individual has been adjudicated to be in the country illegally.  At most, it indicates that 

the individual has been charged with immigration violations based on allegations made 

by ICE officials.  The Supreme Court has made clear that a “Notice to Appear” form—

which also signifies pending removal proceedings—“does not authorize an arrest.”14  

That principle applies here, particularly if the underlying violation is illegal presence 

within the country, which is a civil infraction. 

The first check-box—a final order of removal against the alien—presents a closer 

call.  As discussed above with respect to the Warrant for Removal/Deportation (Form I-

205), at least one court has held that the issuance of a final order of removal provides 

                                                 
13  Arizona v. United States, 132 S.Ct. at 2505.   

14  Id. 
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“lawful authority” for local officials to detain the subject of the order.15  To some extent, 

the legality of a local arrest based solely on an order of removal might depend on what 

type of order has been issued.  Federal immigration law provides for different types of 

removal orders, some issued by immigration judges, others by the U.S. Attorney 

General. 16   It might also depend on what lies behind a specific order.  Generally 

speaking, a removal order indicates only that an individual is in the country illegally and 

is subject to deportation.  Again, because a removal order is a civil order, not a criminal 

finding, it is less likely to provide the basis for a lawful local arrest.  But if the removal 

order is issued in response to criminal activity, it might justify a local detention if the 

LEA learns of that criminal activity before fulfilling the detainer.17  

In the absence of a clear judicial consensus that a local officer is authorized to 

make an arrest of the basis of an order of deportation of removal, we recommend that 

LEAs respond to detainers issued on this basis only when they are accompanied by a 

judicial warrant or when additional inquiry gives probable cause to believe a crime has 

been committed. 

                                                 
15  See supra at A-2; see also People v. Xirum, 45 Misc.3d 785, 789 (Sup. Ct. N.Y. 2014); 

but see People ex rel. Swenson v. Ponte, 46 Misc. 3d 273, 278 (N.Y. Sup. Ct. 2014).  

16  Compare 8 U.S.C. § 1229a with 8 U.S.C. § 1228(b). 

17  See Santos, 725 F.3d at 466. 



DEPARTMENT OF HOMELAND SECURITY 
IMMIGRATION DETAINER - NOTICE OF ACTION

File No:

TO: (Name and Title of Institution - OR Any Subsequent Law 
        Enforcement Agency)

FROM: (Department of Homeland Security Office Address)

Name of Alien:

Citizenship: Sex:

1. DHS HAS DETERMINED THAT PROBABLE CAUSE EXISTS THAT THE SUBJECT IS A REMOVABLE ALIEN. THIS 
DETERMINATION IS BASED ON (complete box 1 or 2).

The pendency of ongoing removal proceedings against the alien;
A final order of removal against the alien;

Biometric confirmation of the alien’s identity and a records check of federal databases that affirmatively indicate, by themselves 
or in addition to other reliable information, that the alien either lacks immigration status or notwithstanding such status is 
removable under U.S. immigration law; and/or
Statements made by the alien to an immigration officer and/or other reliable evidence that affirmatively indicate the alien either 
lacks immigration status or notwithstanding such status is removable under U.S. immigration law.

Upon completion of the proceeding or investigation for which the alien was transferred to your custody, DHS intends to resume 
custody of the alien to complete processing and/or make an admissibility determination.

IT IS THEREFORE REQUESTED THAT YOU:

• Notify DHS as early as practicable (at least 48 hours, if possible) before the alien is released from your custody.  Please notify

(Name and title of Immigration Officer)

If checked: please cancel the detainer related to this alien previously submitted to you on                                (date).

DHS Form I-247A (3/17)

(Signature of Immigration Officer) (Sign in ink)

Date of Birth:

Date:

Page 1 of 3

Subject ID:
Event #: 

TO BE COMPLETED BY THE LAW ENFORCEMENT AGENCY CURRENTLY HOLDING THE ALIEN WHO IS THE SUBJECT OF THIS 
NOTICE:

Please provide the information below, sign, and return to DHS by mailing, emailing or faxing a copy to                                       .

Local Booking/Inmate #:

Last offense charged/conviction: Date of latest criminal charge/conviction:

Estimated release date/time:

(Signature of Officer) (Sign in ink)(Name and title of Officer)

DHS by calling U.S. Immigration and Customs Enforcement (ICE) or U.S. Customs and Border Protection (CBP) at 
. If you cannot reach an official at the number(s) provided, please contact the Law Enforcement Support 

Center at: (802) 872-6020.
• Maintain custody of the alien for a period NOT TO EXCEED 48 HOURS beyond the time when he/she would otherwise have 

been released from your custody to allow DHS to assume custody. The alien must be served with a copy of this form for the 
detainer to take effect. This detainer arises from DHS authorities and should not impact decisions about the alien’s bail, 
rehabilitation, parole, release, diversion, custody classification, work, quarter assignments, or other matters 

• Relay this detainer to any other law enforcement agency to which you transfer custody of the alien.
• Notify this office in the event of the alien's death, hospitalization or transfer to another institution.

Notice: If the alien may be the victim of a crime or you want the alien to remain in the United States for a law enforcement purpose, 
notify the ICE Law Enforcement Support Center at (802) 872-6020.  You may also call this number if you have any other questions or 
concerns about this matter.

This form was served upon the alien on                                , in the following manner:

in person by inmate mail delivery other (please specify):

2. DHS TRANSFERRED THE ALIEN TO YOUR CUSTODY FOR A PROCEEDING OR INVESTIGATION (complete box 1 or 2). 
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NOTICE TO THE DETAINEE 
The Department of Homeland Security (DHS) has placed an immigration detainer on you. An immigration detainer is a 
notice to a law enforcement agency that DHS intends to assume custody of you (after you otherwise would be released 
from custody) because there is probable cause that you are subject to removal from the United States under federal 
immigration law.  DHS has requested that the law enforcement agency that is currently detaining you maintain custody of 
you for a period not to exceed 48 hours beyond the time when you would have been released based on your criminal 
charges or convictions. If DHS does not take you into custody during this additional 48 hour period, you should 
contact your custodian (the agency that is holding you now) to inquire about your release. If you believe you are a 
United States citizen or the victim of a crime, please advise DHS by calling the ICE Law Enforcement Support 
Center toll free at (855) 448-6903.

NOTIFICACIÓN A LA PERSONA DETENIDA 
El Departamento de Seguridad Nacional (DHS) le ha puesto una retención de inmigración. Una retención de inmigración 
es un aviso a una agencia de la ley que DHS tiene la intención de asumir la custodia de usted (después de lo contrario, 
usted sería puesto en libertad de la custodia) porque hay causa probable que usted está sujeto a que lo expulsen de los 
Estados Unidos bajo la ley de inmigración federal. DHS ha solicitado que la agencia de la ley que le tiene detenido 
actualmente mantenga custodia de usted por un periodo de tiempo que no exceda de 48 horas más del tiempo original 
que habría sido puesto en libertad en base a los cargos judiciales o a sus antecedentes penales. Si DHS no le pone en 
custodia durante este periodo adicional de 48 horas, usted debe de contactarse con su custodio (la agencia que 
le tiene detenido en este momento) para preguntar acerca de su liberación. Si usted cree que es un ciudadano de los 
Estados Unidos o la víctima de un crimen, por favor avise al DHS llamando gratuitamente al Centro de Apoyo a la 
Aplicación de la Ley ICE al (855) 448-6903.

AVIS AU DETENU OU À LA DÉTENUE 
Le Département de la Sécurité Intérieure (DHS) a placé un dépositaire d'immigration sur vous. Un dépositaire 
d'immigration est un avis à une agence de force de l'ordre que le DHS a l'intention de vous prendre en garde à vue 
(après celà vous pourrez par ailleurs être remis en liberté) parce qu'il y a une cause probable que vous soyez sujet à 
expulsion des États-Unis en vertu de la loi fédérale sur l'immigration. Le DHS a demandé que l'agence de force de 
l'ordre qui vous détient actuellement puisse vous maintenir en garde pendant une période ne devant pas dépasser 48 
heures au-delà du temps après lequel vous auriez été libéré en se basant sur vos accusations criminelles ou 
condamnations. Si le DHS ne vous prenne pas en garde à vue au cours de cette période supplémentaire de 48 
heures, vous devez contacter votre gardien (ne) (l'agence qui vous détient maintenant) pour vous renseigner sur 
votre libération. Si vous croyez que vous êtes un citoyen ou une citoyenne des États-Unis ou une victime d'un 
crime, s'il vous plaît aviser le DHS en appelant gratuitement le centre d'assistance de force de l'ordre de l'ICE au 
(855) 448-6903

NOTIFICAÇÃO AO DETENTO  
O Departamento de Segurança Nacional (DHS) expediu um mandado de detenção migratória contra você. Um mandado 
de detenção migratória é uma notificação feita à uma agência de segurança pública que o DHS tem a intenção de 
assumir a sua custódia (após a qual você, caso contrário, seria liberado da custódia) porque existe causa provável que 
você está sujeito a ser removido dos Estados Unidos de acordo com a lei federal de imigração. ODHS solicitou à agência 
de segurança pública onde você está atualmente detido para manter a sua guarda por um período de no máximo 48 
horas além do tempo que você teria sido liberado com base nas suas acusações ou condenações criminais. Se o DHS 
não leva-lo sob custódia durante este período adicional de 48 horas, você deve entrar em contato com quem 
tiver a sua custódia (a agência onde você está atualmente detido) para perguntar a respeito da sua liberação. Se você 
acredita ser um cidadão dos Estados Unidos ou a vítima de um crime, por favor informe ao DHS através de uma 
ligação gratuita ao Centro de Suporte de Segurança Pública do  Serviço de Imigração e Alfândega (ICE) pelo 
telefone (855) 448-6903. 
 



THÔNG BÁO CHO NG I B  GIAM
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B  N i An (DHS) ã ra l nh giam gi  di trú i v i quý v . Giam gi  di trú là m t thông báo cho c  quan công l c 
r ng B  N i An s  m ng vi c l u gi  quý v  (sau khi quý v  c th  ra) b i có lý do kh  tín quý v  là i 
t ng b  tr c xu t kh i Hoa K  theo lu t di trú liên bang. Sau khi quý v  ã thi hành y  th i gian c a b n án 
d a trên các t i ph m hay các k t án, thay vì c th  t  do, B  N i An ã yêu c u c  quan công l c gi  quý v  
l i thêm không quá 48 ti ng ng h  n a. N u B  N i An không n b t quý v  sau 48 ti ng ng h  ph  tr i ó, 
quý v  c n liên l c v i c  quan hi n ang giam gi  quý v  d  tham kh o v  vi c tr  t  do cho quý v . N u quý v  là 
công dân Hoa K  hay tin r ng mình là n n nhân c a m t t i ác, xin vui lòng báo cho B  N i An b ng cách g i s  

i n tho i mi n phí 1(855) 448-6903 cho Trung Tâm H  Tr  C  Quan Công L c Di Trú.

(Department of Homeland Security DHS)
DHS (

)
DHS

DHS ( )
ICE

(Law Enforcement Support Center) DHS (855)448-6903



Form I-200 (Rev. 09/16)

U.S. DEPARTMENT OF HOMELAND SECURITY         Warrant for Arrest of Alien 

File No. ________________ 

Date: ___________________ 

To: Any immigration officer authorized pursuant to sections 236 and 287 of the 

Immigration and Nationality Act and part 287 of title 8, Code of Federal 

Regulations, to serve warrants of arrest for immigration violations 

I have determined that there is probable cause to believe that ____________________________ 

is removable from the United States.  This determination is based upon: 

  the execution of a charging document to initiate removal proceedings against the subject; 

  the pendency of ongoing removal proceedings against the subject; 

  the failure to establish admissibility subsequent to deferred inspection; 

  biometric confirmation of the subject’s identity and a records check of federal 

databases that affirmatively indicate, by themselves or in addition to other reliable 

information, that the subject either lacks immigration status or notwithstanding such status 

is removable under U.S. immigration law; and/or 

  statements made voluntarily by the subject to an immigration officer and/or other 

reliable evidence that affirmatively indicate the subject either lacks immigration status or 

notwithstanding such status is removable under U.S. immigration law.  

YOU ARE COMMANDED to arrest and take into custody for removal proceedings under the 

Immigration and Nationality Act, the above-named alien. 

__________________________________________ 
(Signature of Authorized Immigration Officer) 

__________________________________________ 
  (Printed Name and Title of Authorized Immigration Officer) 

Certificate of Service 

I hereby certify that the Warrant for Arrest of Alien was served by me at __________________________ 
        (Location) 

on ______________________________ on _____________________________, and the contents of this 
    (Name of Alien)                                                  (Date of Service) 

notice were read to him or her in the __________________________ language. 
 (Language) 

________________________________________ __________________________________________ 
  Name and Signature of Officer                 Name or Number of Interpreter (if applicable) 

______________

(Printed Name and Title)
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File No: 

Date: 

To any immigration officer of the United States Department of Homeland Security:

(Full name of alien) 

who entered the United States at on
(Place of entry) (Date of entry)

is subject to removal/deportation from the United States, based upon a final order by:

an immigration judge in exclusion, deportation, or removal proceedings

a designated official 

the Board of Immigration Appeals 

a United States District or Magistrate Court Judge 

and pursuant to the following provisions of the Immigration and Nationality Act: 

I, the undersigned officer of the United States, by virtue of the power and authority vested in the Secretary of Homeland 
Security under the laws of the United States and by his or her direction, command you to take into custody and remove 
from the United States the above-named alien, pursuant to law, at the expense of: 

(Signature of immigration officer)

(Title of immigration officer)

(Date and office location)

DEPARTMENT OF HOMELAND SECURITY 
U.S. Immigration and Customs Enforcement 

WARRANT OF REMOVAL/DEPORTATION

Page 1 of 2ICE Form I-205 (8/07) 
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To be completed by immigration officer executing the warrant: Name of alien being removed: 

Port, date, and manner of removal: 

Photograph of alien  
removed 

Right index fingerprint 
of alien removed 

(Signature of alien being fingerprinted)

(Signature and title of immigration officer taking print)

Departure witnessed by:
(Signature and title of immigration officer)

If actual departure is not witnessed, fully identify source or means of verification of departure:

If self-removal (self-deportation), pursuant to 8 CFR 241.7, check here.

Departure Verified by: 
(Signature and title of immigration officer)
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ERIC T. SCHNEIDERMAN 

STATE OF NEW YORK 

OFFICE OF THE ATTORNEY GENERAL 

ATTORNEY GENERAL EXECUTIVE OFFICE 

 

January 19, 2017 
 

Dear Colleague: 

 

As the chief law enforcement officer in our state, I have heard from many New Yorkers who 

have questions about what this week’s transfer of power in Washington, D.C. means for federal 

immigration enforcement.  Local elected officials and law enforcement agencies rightly want to 

promote public safety while protecting vulnerable communities.  I write today to set forth what 

the US Constitution and federal law currently require and describe concrete steps that local 

governments and law enforcement agencies can immediately take to achieve these important 

dual objectives. 

 

The enclosed Guidance Concerning Local Authority Participation In Immigration Enforcement 

and Model Sanctuary Provisions first describes the legal landscape governing local jurisdictions’ 

involvement in immigration investigation and enforcement, so that local officials understand the 

extent to which they may decline to participate in such activities. The Guidance follows the 

letter that I sent on December 2, 2014 to police chiefs and sheriffs throughout the state, but 

provides much greater detail and context for law enforcement officials and local policymakers. 

The Guidance also provides model language that localities can voluntarily enact—consistent 

with current federal law—to limit law enforcement and local agency participation in federal 

immigration activities.  The model language is based on an extensive review of provisions from 

the numerous states, cities, and towns around the country—including many in New York State— 

that have already have acted to protect this vulnerable population. 

 

The Attorney General’s Office recognizes that by protecting the rights and well-being of 

immigrant families, we build trust in law enforcement and other public agencies, thus enhancing 

public safety for all. As you know, justice cannot be served when a victim of domestic violence 

or a witness to a shooting does not call the police because she fears that doing so will attract the 

attention of officials who wish to deport her family members. That’s why standing together in 

this time of uncertainty is our most effective tool for keeping our communities safe. 

 

 

Sincerely yours, 

 
ERIC T. SCHNEIDERMAN 

 

 

 

 
The Capitol, Albany, N.Y. 12224 • (518) 776-2000 • Fax (518) 650-9401 • www.ag.ny.gov 

http://www.ag.ny.gov/
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GUIDANCE CONCERNING LOCAL AUTHORITY PARTICIPATION 
IN IMMIGRATION ENFORCEMENT AND MODEL SANCTUARY PROVISIONS 

 

PART I: PURPOSE AND PRINCIPLES 
 

The purpose of this guidance is two-fold: (1) to describe for local governments in New York 
State the legal landscape governing the participation of local authorities in immigration 
enforcement; and (2) to assist local authorities that wish to become “sanctuary” jurisdictions by 
offering model language that can be used to enact local laws or policies that limit participation 
in immigration enforcement activities.1

 

 
As the United States Supreme Court recognized in Arizona v. United States, “[a]s a general rule, 
it is not a crime for a removable alien to remain present in the United States.”2 In addition, 
undocumented aliens—like other New Yorkers—are afforded certain rights by the New York 
State and United States Constitutions. As explained in detail in Part II, local law enforcement 
agencies (“LEAs”) retain significant discretion regarding whether and how to participate in 
federal immigration enforcement. LEAs nonetheless must adhere to the requirements and 
prohibitions of the New York State and United States Constitutions and federal and state law in 
serving the public, regardless of whether an individual is lawfully present in the U.S. 

 
In light of concerns expressed by many local governments about protecting immigrants’ rights 
while appropriately aiding federal authorities, Part III of this guidance offers model language 
that can be used to enact laws and policies on how localities can and should respond to federal 
requests for assistance with immigration enforcement. Several states and hundreds of 
municipalities—including New York City and other local governments throughout New York 
State—have enacted sanctuary laws and policies that prohibit or substantially restrict the 
involvement of state and local law enforcement agencies with federal immigration 
enforcement. See Appendix B. The Office of the Attorney General believes that effective 
implementation of the policies set forth in this guidance can help foster a relationship of trust 
between law enforcement officials and immigrants that will, in turn, promote public safety for 
all New Yorkers. 

 

This guidance recommends eight basic measures: 
 

1. LEAs should not engage in certain activities solely for the purpose of enforcing federal 
immigration laws. 

 
 

1 “Sanctuary” is not a legal term and does not have any fixed or uniform legal definition, but it is often used to 
refer to jurisdictions that limit the role of local law enforcement agencies and officers in the enforcement of 
federal immigration laws. 

2 132 S. Ct. 2492, 2505 (2012) (citation omitted). 
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2. Absent a judicial warrant, LEAs should honor U.S. Immigration and Customs 
Enforcement (“ICE”) or Customs and Border Protection (“CBP”) detainer requests only in 
limited, specified circumstances. 

3. Absent a judicial warrant, LEAs should not honor ICE or CBP requests for certain non- 
public, sensitive information about an individual. 

4. LEAs should not provide ICE or CBP with access  to individuals  in their custody  for 
questioning solely for immigration enforcement purposes. 

5. LEAs should protect the due process rights of persons as to whom federal immigration 
enforcement requests have been made, including providing those persons with 
appropriate notice. 

6. Local agency resources should not be used to create a federal registry based on race, 
gender, sexual orientation, religion, ethnicity, or national origin. 

7. Local agencies should limit collection of immigration-related information and ensure 
nondiscriminatory access to benefits and services. 

8. LEAs should collect and report data to the public regarding detainer and notification 
requests from ICE or CBP in order to monitor their compliance with applicable laws. 

 
As explained in Part II below, state and federal law permit localities to adopt these proposed 
measures. 



3  

PART II: LAWS   GOVERNING LOCAL   AUTHORITY   PARTICIPATION   IN IMMIGRATION 
ENFORCEMENT 

 

A. The Tenth Amendment to the U.S. Constitution 
 

The Tenth Amendment to the U. S. Constitution3 limits the federal government’s ability to 
mandate particular action by states and localities, including in the area of federal immigration 
law enforcement and investigations. The federal government cannot “compel the States to 
enact or administer a federal regulatory program,”4 or compel state employees to participate in 
the administration of a federally enacted regulatory scheme.5 Importantly, these Tenth 
Amendment protections extend not only  to states but to localities and their employees.6 

Voluntary cooperation with a federal scheme does not present Tenth Amendment issues.7
 

 
B. The N.Y. Constitution and Home Rule Powers 

 

Under the home rule powers granted by the New York State Constitution,8 as implemented by 
the Municipal Home Rule Law,9 a local government may adopt a local law relating to the 
“government, protection, order, conduct, safety, health and well-being of persons” therein, as 
long as its provisions are not inconsistent with the state constitution or a general state law.10

 

 
The model provisions for localities outlined in Part III are consistent with both the state 
constitution and existing state law. 

 
 
 
 

 
 

3 The Tenth Amendment to the United States Constitution provides that “powers not delegated to the United 
States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the 
people.” U.S. Const., Am. X. 

4 New York v. United States, 505 U.S. 144, 188 (1992). The compelled conduct invalidated in New York v. United 
States was a federal statutory requirement that States enact legislation providing for the disposal of their 
radioactive waste or else take title to that waste. See id. at 152-54. 

5 Printz v. United States, 521 U.S. 898, 935 (1997). The compelled conduct invalidated in Printz was the Brady 
Handgun Violence Prevention Act’s requirement that state and local law enforcement officers perform 
background checks on prospective firearm purchasers. See id. at 903-04. 

6 See id. at 904-05 (allowing county-level law enforcement officials to raise Tenth Amendment claim); see also 
Lomont v. O’Neill, 285 F.3d 9, 13 (D.C. Cir. 2002) (same); City of New York v. United States, 179 F.3d 29, 34 (2d 
Cir. 1999) (city may raise a Tenth Amendment claim), cert. denied, 528 U.S. 1115 (2000). 

7 See Lomont, 285 F.3d at 14. 

8 N.Y. Const., Art. IX, § 2(c)(ii)(10). 

9 Municipal Home Rule Law § 10(1)(ii)(a)(12). 

10 See, e.g., Eric M. Berman, P.C. v. City of New York, 25 N.Y.3d 684, 690 (2015). 
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C. Laws Governing Treatment of ICE and CBP Detainer Requests 
 

ICE and CBP have a practice of issuing detainer or immigration-hold requests to LEAs, asking 
that the LEA keep an individual in its custody for up to 48 hours beyond that individual’s normal 
release date (i.e., the date the individual is scheduled for release in whatever matter brought 
that person into the LEA’s custody) while ICE  determines whether to take custody of the 
individual to pursue immigration enforcement proceedings. LEAs have the authority to honor or 
decline an ICE or CBP request to detain, transfer, or allow access to any individual within their 
custody for immigration enforcement purposes. As the Attorney General’s December 2, 2014 
letter to police chiefs and sheriffs across New York State explained, an LEA’s compliance with 
ICE detainers or requests for immigration holds is voluntary—not mandatory—and compliance 
with such requests remains at the discretion of the LEA.11

 

 
This guidance recommends that LEAs honor ICE or CBP detainers or requests for immigration 
holds only when (1) ICE or CBP presents a judicial warrant or (2) there is probable cause to 
believe that the individual committed a limited number of criminal offenses, including terrorism 
related offenses. See infra Part III, Objective 2. Such an approach promotes public safety in a 
manner that also respects the constitutional rights of individuals and protects LEAs from 
potential legal liability. 

 
All LEAs in New York State must comply with the Fourth Amendment to the U.S. Constitution’s 
prohibition on unreasonable searches and seizures, as well as with the similar provision in 

Article I, § 12 of the New York State Constitution.12 This mandate does not change simply 
because ICE or CBP has issued a detainer request to an LEA. Should an LEA choose to comply 
with an ICE or CBP detainer request and hold an individual beyond his or her normal release 
date, this constitutes a new “seizure” under the Fourth Amendment. That new seizure must 
meet all requirements of the Fourth Amendment, including a showing of probable cause that 

the individual committed a criminal offense.13
 

 
A judicial warrant would fulfill the Fourth Amendment’s requirements. Absent a judicial 
warrant, however, further detention is permissible only upon a showing of probable cause that 

 
 
 

 

11 See Letter from New York Attorney General Eric T. Schneiderman to New York State Police Chiefs and Sheriffs 
(Dec. 2, 2014) (available at https://ag.ny.gov/pdfs/AG_Letter_And_Memo_Secure_Communities_12_2.pdf). 

12 Article I, § 12 of the New York State Constitution provides: “The right of the people to be secure in their 
persons, houses, papers and effects, against unreasonable searches and seizures, shall not be violated, and no 
warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing 
the place to be searched, and the persons or things to be seized.” 

13 Cf. Illinois v. Caballes, 543 U.S. 405, 407 (2005) (noting that a legitimate seizure “can become unlawful if it is 
prolonged beyond the time reasonably required” to achieve its purpose); see also Dunaway v. New York, 442 
U.S. 200, 213 (1979) (noting general rule that “Fourth Amendment seizures are ‘reasonable’ only if based on 
probable cause”). 

https://ag.ny.gov/pdfs/AG_Letter_And_Memo_Secure_Communities_12_2.pdf
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the individual committed a crime or that an exception to the probable cause requirement 
applies.14

 

 

The mere fact that an individual is unlawfully in the U.S. is not a criminal offense.15 Therefore, 
unlawful presence in the U.S., by itself, does not justify continued detention beyond that 
individual’s normal release date. This applies even where ICE or CBP provide an LEA with 

administrative forms that use terms such as “probable cause” or “warrant.”16 A determination 
of whether the LEA had probable cause to further detain an individual will turn on all the facts 
and circumstances, not simply words that ICE or CBP places on its forms. 

 
Accordingly, in several different lawsuits, federal courts have held that an LEA violated the 
Fourth Amendment rights of an individual whom the LEA held past his or her normal release 

date in response  to an ICE  detainer  request.17 The  courts reasoned  that  the  ICE  detainer 
requests did not constitute probable cause to believe that the individual had committed a 
crime; therefore further detention was unconstitutional. Indeed, LEAs that detain individuals in 

the absence of a judicial warrant or probable cause may be liable for monetary damages.18 For 
these reasons, this guidance recommends that LEAs respond to ICE or CBP detainer requests 
only when they are accompanied by a judicial warrant, or in other limited circumstances in 
which there is probable cause to believe a crime has been committed. 

 
D. Laws Governing Information Sharing with Federal Authorities 

 

In addition to issuing detainer requests, ICE and CBP have historically sought information about 
individuals in an LEA’s custody. For example, ICE may request notification of an individual’s 
release date, time, and location to enable ICE to take custody of the individual upon release. 

 
 

 
 

14 See, e.g., Gerstein v. Pugh, 420 U.S. 103, 111-12 (1975). 

15 See Arizona, 132 S. Ct. at 2505. 

16    For example, a “Warrant of Removal” is issued by immigration officials, and not by a neutral fact-finder based 
on a finding of probable cause that the individual committed a crime. See 8 C.F.R. § 241.2. In addition, DHS 
Form I-247D (“Immigration Detainer—Request for Voluntary Action”) (5/15), available at  
https://www.ice.gov/sites/default/files/documents/Document/2016/I-247D.PDF, includes a check-box for ICE 
to designate that “Probable Cause Exists that The Subject is a Removable Alien.” It is not a crime to be in the 
U.S. unlawfully. See supra at 4. Thus, ICE’s checking of a “probable cause” box on the I-247D does not 
constitute probable cause to believe that an individual has committed a crime, and cannot on its own justify 
continued detention. 

17 See, e.g., Santos v. Frederick Cnty. Bd. of Comm’rs, 725 F.3d 451, 464-65 (4th Cir. 2013); Miranda-Olivares v. 
Clackamas Cnty., 12-CV-02317, 2014 U.S. Dist. LEXIS 50340, at *32-33 (D. Or. April 11, 2014); see also Gerstein, 
420 U.S. at 111-12 (discussing underlying basis of Fourth Amendment’s probable cause requirement). 

18 See, e.g., Santos, 725 F.3d at 464-66, 470 (holding that municipality was not entitled to qualified immunity in 
§ 1983 lawsuit seeking, inter alia, compensatory damages, where deputies violated arrestee’s constitutional 
rights by detaining her solely on suspected civil violations of federal immigration law). 

https://www.ice.gov/sites/default/files/documents/Document/2016/I-247D.PDF
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This guidance recommends that, unless presented with a judicial warrant, LEAs should not 
affirmatively respond to ICE or CBP requests for sensitive information that is not generally 
available to the public, such as information about an individual’s release details or home 
address. See infra Part III, Objective 3. This approach enables LEAs to protect individual privacy 
rights and ensure positive relationships with the communities they serve, which in turn 
promotes public safety. 

 

(1) 8 U.S.C. § 1373 and the Tenth Amendment 
 

Federal law “does not require, in and of itself, any government agency or law enforcement 

official to communicate with [federal immigration authorities].”19 Rather, federal law limits the 
ability of state and local governments to enact an outright ban on sharing certain types of 
information with federal immigration authorities. Specifically, 8 U.S.C. § 1373 provides that 
state and local governments cannot prohibit employees or entities “from sending to, or 
receiving from, [federal immigration authorities] information regarding the citizenship or 

immigration status, lawful or unlawful, of any individual.”20 In addition, federal law bars 
restrictions on “exchanging” information regarding “immigration status” with “any other 

Federal, State, or local government entity” or on “maintaining” such information.21 By their 
own language, these laws apply only to information regarding an individual’s “citizenship or 
immigration status.” 

 

Section 1373 thus does not impose an affirmative mandate to share information—nor could it, 
for the reasons discussed below. Instead, this law simply provides that localities may not forbid 
or restrict their employees from sharing information regarding an individual’s “citizenship or 

immigration status.”22 Nothing in Section 1373 restricts a locality from declining to share other 
information with ICE or CBP, such as non-public information about an individual’s release, her 
next court date, or her address. 

 

In  addition,  Section  1373  places  no  affirmative  obligation  on  local  governments to  collect 
information  about  an  individual’s  immigration  status.  Thus,  local  governments  can  adopt 

 
 
 
 

 
 

19 H.R. Rep. No. 104-725, Subtitle B, § 6, at 383 (1996). 

20 8 U.S.C. § 1373(a)-(b) (emphasis added). 

21 8 U.S.C. § 1373(b) (emphasis added). 

22 It should be noted that the U.S. Department of Justice’s Office of the Inspector General, which monitors 
compliance with various federal grant programs, has interpreted Section 1373 to preclude not just express 
restrictions on information disclosure, but also “actions of local officials” that result in “restrictions on 
employees providing information to ICE.” See United States Department of Justice, Department of Justice 
Referral of Allegations of Potential Violations of 8 U.S.C. § 1373 by Grant Recipients (May 31, 2016), at 7 n.9 
(available at https://oig.justice.gov/reports/2016/1607.pdf). 

https://oig.justice.gov/reports/2016/1607.pdf
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policies prohibiting their officers and employees from inquiring about a person’s immigration 
status except where required by law.23

 

The Tenth Amendment may further limit Section 1373’s reach. The Tenth Amendment’s 
reservation of power to the states prohibits the federal government from “compel[ling] the 
States to enact or administer a federal regulatory program” or “commandeering” state 
government employees to participate in the administration of a federally enacted regulatory 

scheme.24 As noted above, these Tenth Amendment protections extend to localities and their 
employees. 

 

Although the United States Court of Appeals for the Second Circuit has rejected a facial Tenth 
Amendment challenge to Section 1373, that court has recognized that a city may be able to 
forbid voluntary information sharing where such information sharing interferes with the 

operations of state and local government.25 As the Second Circuit has observed, “[t]he 
obtaining of pertinent information, which is essential to the performance of a wide variety of 
state and local governmental functions, may in some cases be difficult or impossible if some 
expectation of confidentiality is not preserved,” and “[p]reserving confidentiality may in turn 
require that state and local governments regulate the use of such information by their 

employees.”26 Accordingly, the Tenth Amendment may be read to limit the  reach  of 
Section 1373 where a state or locality can show that the statute creates “an impermissible 
intrusion on state and local power to control information obtained in the course of official 
business or to regulate the duties and responsibilities of state and local governmental 
employees”—such as the impairment of the entity’s ability to collect information necessary to 

its functioning—“if some expectation of confidentiality is not preserved.”27
 

Some jurisdictions have adopted policies expressly restricting the disclosure of immigration- 
status information to any third parties, including federal authorities, on the grounds that 
confidentiality is necessary to gather this information and the information is crucial to various 
governmental functions. For these reasons, New York City, for example, prohibits its employees 
from “disclos[ing] confidential information”—including information relating to  “immigration 
status”—except  under certain  circumstances  (e.g.,  suspicion  of  illegal activity unrelated  to 

 
 
 
 

23 Under a New York City Executive Order, for example, officers and employees (other than law enforcement 
officers) are not permitted to inquire about a person’s immigration status “unless: (1) Such person’s 
immigration status is necessary for the determination of program, service or benefit eligibility or the provision 
of . . . services; or (2) Such officer or employee is required by law to inquire about such person’s immigration 
status.” N.Y.C. Exec. Order No. 41, § 3(a) (2003). 

24 New York, 505 U.S. at 188; Printz, 521 U.S. at 916. 

25 City of New York, 179 F.3d at 35-37. 

26 Id. 
27 Id. at 36, 37. 
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undocumented status or the investigation of potential terrorist activity), or if “such disclosure is 
required by law.”28

 

(2) Freedom of Information Law 
 

Disclosure of information held by the government is also governed by New York’s Freedom of 
Information Law (“FOIL”). While FOIL generally requires state agencies to make publicly 
available upon request all records not specifically exempt from disclosure by state or federal 

statute,29 FOIL also mandates that an agency withhold such records where disclosure would 

“constitute an unwarranted invasion of personal privacy.”30 Non-public information about an 
individual, such as home address, date and place of birth, or telephone number, would likely be 

exempt from disclosure on personal privacy grounds.31
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

28 N.Y.C. Exec. Order No. 41, Preamble, § 2 (2003). 
29 Public Officers Law § 87(2). 

30 Id. § 89(2)(b); see also In re Massaro v. N.Y. State Thruway Auth., 111 A.D.3d 1001, 1003-04 (3d Dep’t 2013) 
(records containing employee names, addresses, and Social Security numbers subject to personal privacy 
exemption under FOIL). 

31 These examples are illustrative, not exhaustive. 
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PART III: MODEL SANCTUARY PROVISIONS32
 

 
This Part describes eight core objectives and proposes model language that jurisdictions can 
use to enact local laws and/or policies to achieve these objectives. 

 
1. Objective:  LEAs  should  not  engage  in  certain  activities  solely  for  the  purpose  of 

enforcing federal immigration laws. 
 

Model Language: 
 

(a) [The LEA] shall not stop, question, interrogate, investigate, or arrest an individual 
based solely on any of the following: 

(i) Actual or suspected immigration or citizenship status; or 

(ii) A “civil immigration warrant,” administrative  warrant, or an immigration 
detainer in the individual’s name, including those identified in the National 
Crime Information Center (NCIC) database. 

(b) [The LEA] shall not inquire about the immigration status of an individual, including 
a crime victim, a witness, or a person who calls or approaches the police seeking 
assistance, unless necessary to investigate criminal activity by that individual. 

(c) [The LEA] shall not perform the functions of a federal immigration officer or 
otherwise engage in the enforcement of federal immigration law--whether 
pursuant to Section 1357(g) of Title 8 of the United States Code or under any other 
law, regulation, or policy. 

 
2. Objective: Absent a judicial warrant, LEAs should honor ICE or CBP detainer requests 

only in limited, specified circumstances. 
 

Model Language: 
 

[The LEA] may respond affirmatively to a “civil immigration detainer” from ICE or 
CBP to detain or transfer an individual for immigration enforcement or 
investigation purposes for up to 48 hours ONLY IF the request is accompanied by a 
judicial warrant, 

(i) EXCEPT THAT local police may detain a person for up to 48 hours on a “civil 
immigration detainer” in the absence of a judicial warrant IF 

 
 
 
 

 

32 See Appendix A for definitions of key terms used in this Part. 

See Appendix B for a compilation of states and localities with similar provisions. 
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 (1) there is probable cause to believe that the individual has 
illegally re-entered the country after a previous removal or return 
as defined by 8 U.S.C. § 1326 and (2) the individual has been 
convicted at any time of (i) a specifically enumerated set of 
serious crimes under the New York Penal Law (e.g., Class A 

felony, attempt of a Class A felony, Class B violent felony, etc.)33
 

or (ii) a federal crime or crime under the law of another state that 
would constitute a predicate felony conviction, as defined under 
the New York Penal Law, for any of the preceding felonies; or 

 

 there is probable cause to believe that the individual has or is 
engaged in terrorist activity. 

 

3. Objective: Absent a judicial warrant, LEAs should not honor ICE or CBP requests for 
certain non-public, sensitive information about an individual. 

 

Model Language: 
 

(a) [The LEA] may respond  affirmatively to an ICE  or CBP request for non-public 
information about an individual—including but not limited to non-public 
information about an individual’s release, home address, or work address—ONLY 
IF the request is accompanied by a judicial warrant, 

(i) EXCEPT THAT nothing in this law prohibits any local agency from: 

 sending to or receiving from any local, state, or federal agency— 
as per 8 U.S.C. § 1373—(i) information regarding an individual’s 
country of citizenship or (ii) a statement of the individual’s 
immigration status; or 

 

 disclosing information about an individual’s criminal arrests or 
convictions, where disclosure of such information about the 
individual is otherwise permitted by state law or required 
pursuant to subpoena or court order; or 

 

 disclosing information about an individual’s juvenile arrests or 
delinquency or youthful offender adjudications, where disclosure 
of such information about the individual is otherwise permitted 
by state law or required pursuant to subpoena or court order. 

 

(b) [The  LEA]  shall  limit  the  information  collected  from  individuals  concerning 
immigration or citizenship status to that necessary to perform agency duties and 

 
 

33 See, e.g., N.Y.C. Admin. Code § 14-154(a)(6) for a list of designated felonies in New York City’s law. 



11  

shall prohibit the use or disclosure of such information in any manner that violates 
federal, state, or local law. 

 
4. Objective: LEAs should not provide ICE or CBP with access to individuals in their 

custody for questioning solely for immigration enforcement purposes. 
 

Model Language: 
 

[The LEA] shall not provide ICE or CBP with access to an individual in their custody 
or the use of agency facilities to question or interview such individual if ICE or 
CBP’s sole purpose is enforcement of federal immigration law. 

 
5. Objective: LEAs should protect the due process rights of persons as to whom federal 

immigration enforcement requests have been made, including providing those 
persons with appropriate notice. 

 

Model Language: 
 

(a) [The LEA] shall not delay bail and/or release from custody upon posting of bail 
solely because of (i) an individual’s immigration or citizenship status, (ii) a civil 
immigration warrant, or (iii) an ICE or CBP request—for the purposes of 
immigration enforcement—for notification about, transfer of, detention of, or 
interview or interrogation of that individual. 

(b) Upon receipt of an ICE or CBP detainer, transfer, notification, interview or 
interrogation request, [the LEA] shall provide a copy of that request to the 
individual named therein and inform the individual whether [the LEA] will comply 
with the request before communicating its response to the requesting agency. 

(c) Individuals in the custody of [the LEA] shall be subject to the same booking, 
processing, release, and transfer procedures, policies, and practices of that agency, 
regardless of actual or suspected citizenship or immigration status. 

 
6. Objective: Local agency resources should not be used to create a federal registry 

based on race, gender, sexual orientation, religion, ethnicity, or national origin. 
 

Model Language: 
 

[Local agency] may not use agency or department monies, facilities, property, 
equipment, or personnel to investigate, enforce, or assist in the investigation or 
enforcement of any federal program requiring registration of individuals on the 
basis of race, gender, sexual orientation, religion, ethnicity, or national origin. 
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7. Objective: Local agencies should limit collection of immigration-related information 
and ensure nondiscriminatory access to benefits and services. 

 

Model Language: 
 

(a) [Local agency] personnel shall not inquire about or request proof of immigration 
status or citizenship when providing services or benefits, except where the receipt 
of such services or benefits are contingent upon one’s immigration or citizenship 
status or where inquiries are otherwise lawfully required by federal, state, or local 
laws. 

 
(b) [Local agencies] shall have a formal Language Assistance Policy for individuals with 

Limited English Proficiency and provide interpretation or translation services 

consistent with that policy.34
 

 
8. Objective: LEAs should collect and report aggregate data containing no personal 

identifiers regarding their receipt of, and response to, ICE and CBP requests, for the 
sole purpose of monitoring the LEAs’ compliance with all applicable laws. 

 
Model Language: 

 

(a) [The LEA] shall record, solely to create the reports described in subsection (b) 
below, the following for each immigration detainer, notification, transfer, 
interview, or interrogation request received from ICE or CBP: 

 The subject individual’s race, gender, and place of birth; 
 Date and time that the subject individual was taken into LEA custody, the 

location where the individual was held, and the arrest charges; 

 Date and time of [the LEA’s] receipt of the request; 

 The requesting agency; 

 Immigration or criminal history indicated on the request form, if any; 

 Whether  the  request  was  accompanied  any  documentation  regarding 
immigration status or proceedings, e.g., a judicial warrant; 

 Whether a copy of the request was provided to the individual and, if yes, the 
date and time of notification; 

 Whether the individual consented to the request; 

 Whether  the  individual  requested  to  confer  with  counsel  regarding  the 
request; 

 
 

 

34 Under Title VI of the Civil Rights Act of 1964, any agency that is a direct or indirect recipient of federal funds 
must ensure meaningful or equal access to its services or benefits, regardless of ability to speak English. See 42 
U.S.C. § 2000d et seq.; Lau v. Nichols, 414 U.S. 563 (1974). 
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 [The LEA’s] response to the request, including a decision not to fulfill the 
request; 

 If applicable, the date and time that ICE or CBP took custody of, or was 
otherwise given access to, the individual; and 

 The date and time of the individual’s release from [the LEA’s] custody. 
 

(b) [The LEA] shall provide semi-annual reports to the [designate one or more public 
oversight entity] regarding the information collected in subsection (a) above in an 
aggregated form that is stripped of all personal identifiers in order that [the LEA] 
and the community may monitor [the LEA’s] compliance with all applicable law. 
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APPENDIX A 
DEFINITION OF KEY TERMS 

 
 

 “Civil immigration detainer” (also called a “civil immigration warrant”) means a detainer 
issued pursuant to 8 C.F.R. § 287.7 or any similar request from ICE or CPB for detention 
of a person suspected of violating civil immigration law. See DHS Form I-247D 
(“Immigration Detainer—Request for Voluntary Action”) (5/15), available at  
https://www.ice.gov/sites/default/files/documents/Document/2016/I-247D.PDF        . 

 

 “Judicial warrant” means a warrant based on probable cause and issued by an Article III 
federal judge or a federal magistrate judge that authorizes federal immigration 
authorities to take into custody the person who is the subject of the warrant. A judicial 
warrant does not include a civil immigration warrant, administrative warrant, or other 
document signed only by ICE or CBP officials. 

 
 “Probable cause” means more than mere suspicion or that something is at least more 

probable than not. “Probable cause” and “reasonable cause,” as that latter term is used 
in the New York State criminal procedure code, are equivalent standards.35

 

 

 “Local law enforcement agencies” or “LEAs” include, among others, local police 
personnel, sheriffs’ department personnel, local corrections and probation personnel, 
school safety or resource officers, and school police officers. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

35 People v. Valentine, 17 N.Y.2d 128, 132 (1966). 

https://www.ice.gov/sites/default/files/documents/Document/2016/I-247D.PDF
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APPENDIX B 
COMPILATION OF SIMILAR PROVISIONS FROM OTHER STATES AND LOCALITIES 

 
 

1. Objective: LEAs should not engage in certain activities that are solely for the purpose 
of enforcing federal immigration laws. 

 

N.Y.C. Exec. Order 41 (2003): “Law enforcement officers shall not inquire about a 
person’s immigration status unless investigating illegal activity other than mere status as 
an undocumented alien.” 

 

N.Y.C. Exec. Order 41 (2003): It is the “policy of the Police Department not to inquire 
about the immigration status of crime victims, witnesses or others who call or approach 
the police seeking assistance.” 

 

Illinois Executive Order 2 (2015): “No law enforcement official . . . shall stop, arrest, 
search, detain, or continue to detain a person solely based on an individual’s citizenship 
or immigration status or on an administrative immigration warrant entered into [NCIC or 
similar databases].” 

 
Oregon State Law § 181A.820 (2015): “No [state or local] law enforcement agency shall 
use agency moneys, equipment or personnel for the purpose of detecting or 
apprehending persons whose only violation of law is that they are persons of foreign 
citizenship present in the United States in violation of federal immigration laws,” subject 
to certain exceptions including where a person is charged with criminal violation of 
federal immigration laws. 

 

LAPD Special Order 40 (1979): “Officers shall not initiate police action with the objective 
of discovering the alien status of a person. Officers shall not arrest or book persons for 
violation of Title 8, Section 1325 of the United States Immigration Code (Illegal Entry).” 

 

Washington D.C. Mayor’s Order 2011-174: Public safety agencies “shall not inquire 
about a person’s immigration status . . . for the purpose of initiating civil enforcement of 
immigration proceedings that have no nexus to a criminal investigation.” 

 
Washington D.C. Mayor’s Order 2011-174: “It shall be the policy of Public Safety 
Agencies not to inquire about the immigration status of crime victims, witnesses, or 
others who call or approach the police seeking assistance.” 

 

2. Objective: Absent a judicial warrant, LEAs should honor ICE or CBP detainer requests 
only in limited, specified circumstances. 

 

Philadelphia, PA Executive Order No. 5-2016: “No person in the custody of the City who 
would otherwise be released from custody shall be detained pursuant to an ICE civil 
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immigration detainer request pursuant to 8 C.F.R. Sec. 287.7 . . . unless [a] such person 
is being released from conviction for a first or second degree felony involving violence 
and [b] the detainer in supported by a judicial warrant.” 

 

3. Objective: Absent a judicial warrant, LEAs should not honor ICE or CBP requests for 
certain non-public, sensitive information about an individual. 

 

Illinois Executive Order 2 (2015): LEAs may not “communicat[e] an individual’s release 
information or contact information” “solely on the basis of an immigration detainer or 
administrative immigration warrant.” 

 

Philadelphia, PA Executive Order No. 5-2016: Notice of an individual’s “pending release” 
shall not be provided “unless [a] such person is being released from conviction for a first 
or second degree felony involving violence and [b] the detainer is supported by a judicial 
warrant.” 

 

California Values Act, SB No. 54 (Proposed) (2016): 

An LEA may not (a) “[r]espond[] to requests for nonpublicly available personal 
information about an individual,” including, but not limited to, information about the 
person’s release date, home address, or work address for immigration enforcement 
purposes,” or (b) “make agency or department databases available to anyone . . . for the 
purpose of immigration enforcement or investigation or enforcement of any federal 
program requiring registration of individuals on the basis of race, gender, sexual 
orientation, religion, immigration status, or national or ethnic origin.” 

An LEA may (a) share information “regarding an individual’s citizenship or immigration 
status” and (b) respond to requests for “previous criminal arrests and convictions” as 
permitted under state law or when responding to a “lawful subpoena.” 

 

4. Objective: LEAs should not provide ICE or CBP with access to individuals in their 
custody for questioning for solely immigration enforcement purposes. 

 

Vermont Criminal Justice Training Council Policy: “Unless ICE or Customs and Border 
Patrol (CBP) agents have a criminal warrant, or [Agency members] have a legitimate law 
enforcement purpose exclusive to the enforcement of immigration laws, ICE or CBP 
agents shall not be given access to individuals in [Agency’s] custody.” 

 

Santa Clara, CA Board of Supervisor Resolution No. 2011-504 (2011): ICE “shall not be 
given access to individuals or be allowed to  use County facilities” for investigative 
interviews or other purposes unless ICE has a judicial warrant or officials have a 
“legitimate law enforcement purpose” not related to immigration enforcement. 
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California Values Act, SB No. 54 (Proposed) (2016): LEAs may not “[g]iv[e] federal 
immigration authorities access to interview individuals in agency or department custody 
for immigration enforcement purposes.” 

 

5. Objective: LEAs should protect the due process rights of persons as to whom federal 
immigration enforcement requests have been made, including providing those 
persons with appropriate notice. 

 

Connecticut Department of Correction, Administrative Directive 9.3 (2013): “If a 
determination has been made to detain the inmate, a copy of Immigration Detainer – 
Notice of Action DHS Form I-247, and the Notice of ICE Detainer form CN9309 shall be 
delivered to the inmate.” 

 
6. Objective: Local agency resources should not be used to create a federal registry 

based on race, gender, sexual orientation, religion, ethnicity, or national origin. 
 

California Values Act, SB No. 54 (Proposed) (2016): State and local law enforcement shall 
not “[u]se agency or department moneys, facilities, property, equipment, or personnel 
to investigate, enforce, or assist in the investigation or enforcement of any federal 
program requiring registration of individuals on the basis of race, gender, sexual 
orientation, religion, or national or ethnic origin.” 

 

7. Objective: Local agencies should limit collection of immigration-related information 
and ensure nondiscriminatory access to benefits and services. 

 
N.Y.C. Exec. Order 41 (2003): “Any service provided by a City agency shall be made 
available to all aliens who are otherwise eligible for such service to aliens. Every City 
agency shall encourage aliens to make use of those services provided by such agency for 
which aliens are not denied eligibility by law.” 

 

N.Y.C. Exec. Order 41 (2003): “A City officer or employee, other than law enforcement 
officers, shall not inquire about a person’s immigration status unless: (1) Such person’s 
immigration status is necessary for the determination of program, service or benefit 
eligibility or the provision of City services; or (2) Such officer or employee is required by 
law to inquire about such person’s immigration status.” 

 

8. Objective: LEAs should collect and report aggregate data containing no personal 
identifiers regarding their receipt of, and response to, ICE and CBP requests, for the 
sole purpose of monitoring the LEAs’ compliance with all applicable laws. 

 

N.Y.C. Local Law Nos. 58-2014 and 59-2014 (N.Y.C. Admin Code § 9-131 and § 14-154) 
(2014): By October 15 each year, NYPD and  NYC DOC “shall  post a report on the 
department’s  website”  that  includes,  among  other  things,  the  number  of  detainer 
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requests received, the number of persons held or transferred pursuant to those 
requests, and the number of requests not honored. 

 

King County (Seattle), WA, Ordinance 17706 (2013): The detention department “shall 
prepare and transmit to the [county] council a quarterly report showing the number of 
detainers received and descriptive data,” including the types of offenses of individuals 
being held, the date for release from custody, and the length of stay before the detainer 
was executed. 
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SUPPLEMENTAL MEMORANDUM TO 
GUIDANCE CONCERNING LOCAL AUTHORITY PARTICIPATION IN 

IMMIGRATION ENFORCEMENT AND MODEL SANCTUARY PROVISIONS 

 
NEW YORK STATE ATTORNEY GENERAL 

MARCH 12, 2017 
 

This Memorandum supplements the Guidance Concerning Local Authority Participation in 
Immigration Enforcement and Model Sanctuary Provisions (the “Guidance”) released by the 
Office of the New York State Attorney General (the “NYAG”) on January 19, 2017.1 The NYAG 
issued the Guidance to assist local governments and law enforcement agencies (“LEAs”) in 
fulfilling our joint responsibilities to promote public safety and protect vulnerable communities. 
To that end, the Guidance describes the legal landscape governing local involvement in federal 
immigration enforcement, so that local officials and LEAs understand the extent to which they 
may decline to participate in those activities. 

 

Within a week of releasing the Guidance, the President of the United States issued three 
executive orders relating to immigration and immigration enforcement.2 The January 25 
Executive Orders, as well as implementing memoranda issued by the U.S. Department of 
Homeland  Security  (“DHS”)  on  February  20,  2017,3   dramatically  alter  the  United  States’ 

 
 

1 The Guidance is available at  
https://ag.ny.gov/sites/default/files/guidance.concerning.local_.authority.particpation.in_.immigrat  
ion.enforcement.1.19.17.pdf. 

2 On January 25, 2017, President Trump signed two executive orders: 

(1) the “Enhancing Public Safety in the Interior of the United States” Executive Order (available at  
https://www.federalregister.gov/documents/2017/01/30/2017-02102/enhancing-public-safety-  
in-the-interior-of-the-united-states) (the “Interior Executive Order”); and 

(2) the “Border Security and Immigration Enforcement Improvements” Executive Order (available 
at https://www.federalregister.gov/documents/2017/01/30/2017-02095/border-security-and-  
immigration-enforcement-improvements) (the “Border Security Executive Order,” together with 
the Interior Executive Orders, the “January 25 Executive Orders”). 

On January 27, 2017, President Trump signed a third executive order, “Protecting the Nation from 
Foreign Terrorist Entry into the United States.” Sections of this Order were temporarily enjoined by 
two federal courts. And this Order was replaced with an Executive Order with the same title on March 
6, 2017. Neither the January 27 nor the March 6 executive orders are addressed in this supplemental 
memorandum. 

3 On February 20, 2017, DHS published two memoranda implementing the Interior Executive Order 
and the Border Security Executive Order, respectively. The first memorandum, “Enforcement of the 
Immigration Laws to Serve the National Interest” (the “DHS Interior Memorandum”), is available at  
https://www.dhs.gov/sites/default/files/publications/17_0220_S1_Enforcement-of-the-  
Immigration-Laws-to-Serve-the-National-Interest.pdf. The second memorandum, “Implementing the 

https://ag.ny.gov/sites/default/files/guidance.concerning.local_.authority.particpation.in_.immigration.enforcement.1.19.17.pdf
https://ag.ny.gov/sites/default/files/guidance.concerning.local_.authority.particpation.in_.immigration.enforcement.1.19.17.pdf
https://ag.ny.gov/sites/default/files/guidance.concerning.local_.authority.particpation.in_.immigration.enforcement.1.19.17.pdf
https://www.federalregister.gov/documents/2017/01/30/2017-02102/enhancing-public-safety-in-the-interior-of-the-united-states
https://www.federalregister.gov/documents/2017/01/30/2017-02102/enhancing-public-safety-in-the-interior-of-the-united-states
https://www.federalregister.gov/documents/2017/01/30/2017-02102/enhancing-public-safety-in-the-interior-of-the-united-states
https://www.federalregister.gov/documents/2017/01/30/2017-02095/border-security-and-immigration-enforcement-improvements
https://www.federalregister.gov/documents/2017/01/30/2017-02095/border-security-and-immigration-enforcement-improvements
https://www.federalregister.gov/documents/2017/01/30/2017-02095/border-security-and-immigration-enforcement-improvements
https://www.dhs.gov/sites/default/files/publications/17_0220_S1_Enforcement-of-the-Immigration-Laws-to-Serve-the-National-Interest.pdf
https://www.dhs.gov/sites/default/files/publications/17_0220_S1_Enforcement-of-the-Immigration-Laws-to-Serve-the-National-Interest.pdf
https://www.dhs.gov/sites/default/files/publications/17_0220_S1_Enforcement-of-the-Immigration-Laws-to-Serve-the-National-Interest.pdf
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immigration enforcement priorities. The Interior Executive Order and DHS Interior Memorandum 
state that the federal government seeks to vastly increase the number of deportations by, among 
other things, prioritizing the deportation of “removable aliens”4 who have engaged in any 
criminal activity—even if the individual has not been charged or convicted of a crime.5 In 
contrast, the prior federal administration’s policy prioritized the removal of aliens who had 
committed serious criminal offenses.6 Moreover, the Border Security Executive Order directs 
DHS to detain aliens apprehended for immigration violations to the extent permitted by law,7 

which will likely lead to a greater number of detentions. Both the January 25 Executive Orders 
and DHS Memoranda state that the federal government will seek increased cooperation from 
state and local governments in pursuit of these goals.8

 

 

Following issuance of the January 25 Executive Orders and DHS Memoranda, local governments 
and local LEAs have contacted the NYAG with questions regarding state and local involvement in 
federal immigration enforcement. The Executive Orders and DHS Memoranda also  discuss 
certain topics that were addressed in the NYAG’s earlier Guidance, including compliance with the 
federal information-sharing requirements in 8 U.S.C. § 1373 and agreements between federal 
immigration officials and LEAs regarding immigration enforcement. After closely reviewing the 
Executive Orders and DHS Memoranda, the NYAG has concluded that none of the provisions 
contained therein alter or invalidate the analysis and model provisions set forth in the Guidance. 
Localities still retain substantial discretion to limit their involvement in federal immigration 
enforcement. The NYAG issues this Supplemental Memorandum to assure localities that they 
may continue to consult the Guidance to keep our communities—including our immigrant 
neighbors—safe and secure. 

 
 
 
 
 

 
 

President’s Border Security and Immigration Enforcement Improvements Policies” (the “DHS Border 
Security Memorandum,” together with the DHS Interior Memorandum, the “DHS Memoranda”), is 
available at https://www.dhs.gov/sites/default/files/publications/ 
17_0220_S1_Implementing-the-Presidents-Border-Security-Immigration-Enforcement-  
Improvement-Policies.pdf. 

4 A removable alien is a noncitizen who is deportable under federal immigration laws. 

5 See Interior Executive Order § 5. The Executive Order does not delineate how it will be 
determined—or by whom—that a removable alien has committed an act constituting a chargeable 
offense, where that individual has not been convicted or even charged with that offense. 

6 Interior Executive Order § 5; DHS Interior Memorandum § A. 

7 See Border Security Executive Order § 6. 

8 See Interior Executive Order § 8; Border Interior Order § 10; DHS Interior Memorandum § B; DHS 
Border Memorandum § D. 

https://www.dhs.gov/sites/default/files/publications/17_0220_S1_Implementing-the-Presidents-Border-Security-Immigration-Enforcement-Improvement-Policies.pdf
https://www.dhs.gov/sites/default/files/publications/17_0220_S1_Implementing-the-Presidents-Border-Security-Immigration-Enforcement-Improvement-Policies.pdf
https://www.dhs.gov/sites/default/files/publications/17_0220_S1_Implementing-the-Presidents-Border-Security-Immigration-Enforcement-Improvement-Policies.pdf
https://www.dhs.gov/sites/default/files/publications/17_0220_S1_Implementing-the-Presidents-Border-Security-Immigration-Enforcement-Improvement-Policies.pdf
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PART I: KEY PROVISIONS IN THE EXECUTIVE ORDERS AND DHS MEMORANDA 
REGARDING LOCAL PARTICIPATION IN FEDERAL IMMIGRATION ENFORCEMENT 

 

This Part summarizes and analyzes those provisions in the January 25, 2017 Interior and Border 
Security Executive Orders, and the implementing DHS Memoranda, that pertain to local 
government and LEA involvement in federal immigration enforcement. As discussed below (infra 
Part I.A.), the Interior Executive Order defines a “sanctuary jurisdiction” as a jurisdiction that 
willfully refuses to comply with the information-sharing requirements in 8 U.S.C. § 1373, and 
describes certain actions the federal government may seek to take against such jurisdictions. The 
remaining sections in Part I discuss other provisions in the Executive Orders that pertain to local 
participation in federal immigration enforcement, including LEA practices in response to 
Immigration and Customs Enforcement (“ICE”) detainer requests, and voluntary agreements 
between federal and state or local LEAs regarding immigration enforcement. 

 

A. Defining “Sanctuary Jurisdictions” as Jurisdictions that Violate 8 U.S.C. § 1373 
 

As the Guidance noted, the term “sanctuary jurisdiction”—which has no legal definition—is 
used to generally describe state and local efforts to limit their participation in federal activities 
related to immigration enforcement. The Interior Executive Order specifically defines 
“sanctuary jurisdictions” as “jurisdictions that willfully refuse to comply with 8 U.S.C. § 1373,” 
and states that it is the executive branch’s policy to ensure that states and localities fully 
comply with 8 U.S.C. § 1373. To that end, the Order grants the U.S. Attorney General and the 
DHS Secretary authority to (1) designate localities as “sanctuary jurisdictions,” and (2) ensure 
that jurisdictions so designated are ineligible for federal grants, “except as deemed necessary 
for law enforcement purposes.”9 The Interior Executive Order further directs the Attorney 
General to take “appropriate enforcement action” against any jurisdiction that either violates 
Section 1373 or “has in effect a statute, policy, or practice that prevents or hinders the 
enforcement of Federal law.”10 Neither the Interior Executive Order nor the DHS Interior 
Memorandum lists the federal grants that the federal government may seek to withhold from 
“sanctuary jurisdictions”; indeed, the language of the Interior Executive Order suggests that all 
federal grants may be targeted. 11 As discussed more fully infra in Part II, however, there are 
limits on the federal government’s powers to condition grant funding. 

 
 

9      Interior Executive Order § 9. The fact that a jurisdiction refers to itself as a “sanctuary” has no bearing 
on whether that jurisdiction is in compliance with Section 1373 or other applicable federal laws. 
Therefore, such self-identification should not, in the NYAG’s view, affect whether a jurisdiction is 
designated as a “sanctuary jurisdiction” as defined by the Interior Executive Order. 

10 Id. To date, at least four jurisdictions have challenged the constitutionality of this provision of the 
Interior Executive Order. See City and Cnty. Of San Francisco v. Trump, 17-cv-485 (N.D. Cal. Jan. 31, 
2017); Cnty of Santa Clara v. Trump, 17-cv-574 (N.D. Cal. Feb. 3, 2017); City of Chelsea, City of 
Lawrence v. Trump, 17-cv-10214 (D. Mass. Feb. 8, 2017). 

11 See Interior Executive Order §9(a) (stating that “[sanctuary jurisdictions] are not eligible to receive 
Federal grants, except as deemed necessary for law enforcement purposes by the Attorney General 
or the [DHS] Secretary,” and §9(c) (directing the Director of the Office of Management and Budget 
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Section 1373 provides that state and local governments cannot prohibit employees or entities 
“from sending to, or receiving from, [federal immigration authorities] information regarding the 
citizenship or immigration status, lawful or unlawful, of any individual.”12 By its terms, Section 
1373 relates only to sharing “information” regarding “immigration status.” Nothing in Section 
1373 restricts a locality from declining to share other information with ICE or Customs and Border 
Protection (“CBP”), such as non-public information about an individual’s release, her next court 
date, or her address. Nor does Section 1373 place an affirmative obligation on local governments 
to collect information about an individual’s immigration status.13 The model provision at Part III.3 
of the Guidance that addresses information sharing is consistent with the terms of 8 U.S.C. 
§ 1373, and permits restrictions on sharing information that are not covered by that federal 
statute. 

 

B. Reinstating the Secure Communities Program and the Issuance of ICE Detainer 
Requests 

 

The Interior Executive Order and DHS Interior Memorandum direct DHS to immediately 
terminate the “Priority Enforcement Program” (“PEP”) and reinstate the “Secure Communities 
Program,” which was in effect from 2007-2014.14 Under Secure Communities, ICE regularly issued 
detainer requests (sometimes referred to as “immigration holds”) for individuals arrested by 
state and local LEAs. The detainer requests asked LEAs to hold individuals for up to 48 hours 
beyond their scheduled release date in order to permit ICE to transfer those individuals to federal 
custody for deportation proceedings. Secure Communities was widely viewed as having eroded 
trust between law enforcement and immigrant communities.15 In addition, multiple federal 
courts have held that state and local LEAs violated the Fourth Amendment to the U.S. 
Constitution by detaining certain individuals pursuant to federal detainer requests issued under 
the Secure Communities Program.16

 

 
 

 
 

(“OMB”) to  provide information “on  all Federal grant money that currently is received by any 
sanctuary jurisdiction.”) The language of the Order does not specify to whom the OMB Director must 
supply the information. 

12 8 U.S.C. § 1373. 

13    Section 1373 contains no provisions requiring local governments to comply with detainer requests or 
to enter into 287(g) agreements with the federal government. See infra Part II.B; see also Guidance at 
Part II.D.1. 

14 Interior Executive Order § 10; DHS Interior Memorandum § B. 

15 See, e.g., Kate Linthicum, Obama ends Secure Communities program as part of immigration action, 
L.A. Times, November 21, 2014, http://www.latimes.com/local/california/la-me-1121-immigration-  
justice-20141121-story.html (last visited March 6, 2017). 

16 See Memorandum from Jeh Charles Johnson, Sec’y of DHS, (Nov. 20, 2014), https://www.dhs.gov/  
sites/default/files/publications/14_1120_memo_secure_communities.pdf. 

http://www.latimes.com/local/california/la-me-1121-immigration-justice-20141121-story.html
http://www.latimes.com/local/california/la-me-1121-immigration-justice-20141121-story.html
http://www.latimes.com/local/california/la-me-1121-immigration-justice-20141121-story.html
https://www.dhs.gov/sites/default/files/publications/14_1120_memo_secure_communities.pdf
https://www.dhs.gov/sites/default/files/publications/14_1120_memo_secure_communities.pdf
https://www.dhs.gov/sites/default/files/publications/14_1120_memo_secure_communities.pdf
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In 2014, DHS terminated Secure Communities and adopted PEP, which prioritized the transfer of 
immigrants in local or state custody who had been convicted of specifically enumerated crimes.17 

Under PEP, ICE was instructed to request notification of when an individual in state or local 
custody was to be released, and to only seek detainers of individuals in specific, limited 
circumstances.18 When ICE opted to issue a detainer request, it was required to specify either 
that the target individual was subject to a final order of removal or that there was probable cause 
to find that the subject was a removable alien.19

 

 

As described in detail at Part II.C of the Guidance, LEAs that comply with detainer requests must 
also comply with the Fourth Amendment to the U.S. Constitution and the similar provision in 
Article I, § 12 of the New York State Constitution. Thus, absent a judicial warrant, an LEA may 
only hold an individual in custody if the LEA officer has probable cause to believe that the person 
has committed a crime. LEAs may be found liable for damages if, in response to an ICE or CBP 
detainer, they hold an individual past his or her normal release date under circumstances that 
violate the Fourth Amendment or New York State Constitution Article I, § 12. The Executive 
Orders do not alter these constitutional requirements. 

 

As a result of this shift back to Secure Communities, LEAs will likely see an increase in ICE detainer 
requests.20 Nonetheless, as discussed in Part II.C of the Guidance, LEAs have the authority to 
decline a request by ICE or CBP to detain, transfer, or allow access to an individual in their custody 
for federal immigration enforcement purposes absent a judicial warrant. 

 

To achieve the dual goals of promoting public safety while complying with constitutional 
requirements, the Guidance provides model language that LEAs may use to limit their compliance 
with ICE or CBP detainers to circumstances in which (1) ICE or CBP presents a judicial warrant or 
(2) there is probable cause to believe that (i) the individual has illegally re-entered the country 
and has been previously convicted of certain serious criminal offenses, or (ii) the subject has 
engaged in terrorist activity.21

 

 

C. Federal  Reporting  Requirements  Regarding  Jurisdictions  That  Limit  Their 
Participation in Immigration Enforcement 

 

The Interior Executive Order also requires certain federal agencies to report information about 
“sanctuary jurisdictions.” Specifically, the Order states that “[t]o better inform the public 
regarding the public safety threats associated with sanctuary jurisdictions, the [DHS] Secretary 

 
 

 

17 Id. § A. 

18 See Priority Enhancement Program (archived content), https://www.ice.gov/pep (last visited March 
6, 2017). 

19 Id. 

20 DHS intends to replace its current notification and detainer forms (i.e., forms I-247D, I-247, and I- 
247X). See DHS Interior Memorandum § B. 

21 See Guidance at Part III.2. 

https://www.ice.gov/pep
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shall utilize the Declined Detainer Outcome Report or its equivalent” and publicize a list of 
criminal actions committed by immigrants and of jurisdictions that ignored or failed to honor 
detainer requests with respect to those immigrants.22 The Order further instructs the Director of 
the federal Office of Management and Budget (“OMB”) to “obtain and provide relevant and 
responsive information on all Federal grant money that is currently received by any sanctuary 
jurisdiction.”23

 

 

D. Directing DHS to Enter into 287(g) Agreements 
 

The January 25 Executive Orders direct DHS to enter into voluntary agreements with state and 
local officials under Section 287(g) of the Immigration and Nationality Act, which would permit 
designated state and local law enforcement officers to enforce certain aspects of federal 
immigration law “at the expense of the State or political subdivision and to the extent consistent 
with State and local law.”24 Section 287(g) authorizes such agreements provided that the officers 
receive appropriate training and are supervised by ICE officers.25 Although federal law provides 
that the enforcement activities of state and local governments will be “at the expense of the 
State or political subdivision,”26 it appears that ICE sometimes has agreed to cover certain, limited 
expenses for equipment, training,  and legal representation.27 According to ICE’s published 
materials, ICE currently has 287(g) agreements with 32 LEAs in 16 states; none of these agencies 
are located in New York.28

 

 
 
 
 
 
 

 
 

22 Interior Executive Order § 9. 

23 Id. As noted in footnote 11, supra, the Order does not specify to whom the OMB Director is to provide 
this information. 

24 Specifically, 8 U.S.C. § 1357(g)(1) provides that: 

Notwithstanding section 1342 of Title 31, the Attorney General may enter into a written 
agreement with a State, or any political subdivision of a State, pursuant to which an officer 
or employee of the State or subdivision, who is determined by the Attorney General to 
be qualified to perform a function of an immigration officer in relation to the 
investigation, apprehension, or detention of aliens in the United States (including the 
transportation of such aliens across State lines to detention centers), may carry out such 
function at the expense of the State or political subdivision and to the extent consistent 
with State and local law. 

25 Id. 

26 Id. 

27 See https://www.ice.gov/factsheets/287g#wcm-survey-target-id (last visited March 6, 2017). 

28 DHS Interior Memorandum § B. 

https://www.ice.gov/factsheets/287g#wcm-survey-target-id
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As the Executive Orders and DHS Memoranda acknowledge, cooperation agreements under 
Section 287(g) are strictly voluntary.29 Refusing to enter into such an agreement should not, 
therefore, jeopardize the receipt of federal grants. (See infra Part II.) 

 

E. Excluding Noncitizens and Other Immigrants from Privacy Act Protections 
 

Section 14 of the Interior Executive Order directs federal agencies to “ensure that their privacy 
policies exclude persons who are not U.S. citizens or lawful permanent residents from the 
protections of the Privacy Act regarding personally identifiable information.”30 Under the Privacy 
Act, 5 U.S.C. § 552a, a federal agency must protect personally identifiable information that is 
collected, maintained, and used by a federal agency. By its terms, the Privacy Act only applies to 
U.S. citizens and legal permanent residents. However, in 2009 DHS issued a Privacy Policy 
Guidance Memorandum declaring that, as a matter of policy, DHS would apply the Privacy Act to 
all personally identifiable information, regardless of the subject’s immigration status.31 The DHS 
Interior Memorandum explicitly rescinds the 2009 DHS policy directive.32

 

 

Notably, this policy shift pertains only to the Privacy Act which, in turn, applies only to federal 
agencies. The Interior Executive Order’s directive does not affect the continued obligation of 
state and local governments to comply with other federal privacy requirements, such as those 
included in the Family Educational Rights and Privacy Act (FERPA), the Health Insurance 
Portability and Accountability Act (HIPAA), and the Federal Drug and Alcohol Confidentiality Laws 
and Regulations, as well as any confidentiality provisions in state and local laws and regulations.33

 

 
PART II: LIMITS  ON  THE  FEDERAL  GOVERNMENT’S  POWER  TO  CONDITION  FEDERAL 

GRANTS 
 

States and localities are understandably concerned about the possible loss of federal funding if 
the U.S. Attorney General finds that they have violated 8 U.S.C. § 1373, or have “in effect a 
statute, policy, or practice that prevents or hinders the enforcement of Federal law.”34 Indeed, 
the federal government provides New York State and its localities with numerous grants in areas 
ranging from education and health care to social services and criminal justice. Each grant is 
governed by different statutory and regulatory schemes. The requirements and provisions of 

 
 

29 8 U.S.C. § 1357(g) (“Nothing in this subsection shall be construed to require any State or political 
subdivision of a State to enter into an agreement with the Attorney General under this subsection.”). 

30 Interior Executive Order § 14. 

31 DHS Interior Memorandum § G. 

32 Id. 

33 See, e.g. Public Officers Law, Article 6-A, sections 91-99 (New York’s “Personal Privacy Protection 
Law”). 

34 See Interior Executive Order § 9. Some jurisdictions already have filed lawsuits challenging this 
provision of the Interior Executive Order, arguing that it is unconstitutionally vague in violation of the 
Due Process Clause of the Fifth Amendment to the U.S. Constitution. See supra n. 10. 



26  

those schemes may restrict the federal government’s ability to withhold funding and thus should 
be closely and individually analyzed. 

 

Moreover, although the federal government has wide latitude to condition its funding to states 
and localities on their fulfillment of certain conditions, the U.S. Supreme Court has established 
some limitations on that authority. First, the federal government cannot use its spending power 
“to induce the States to engage in activities that would themselves be unconstitutional”; for 
example, it cannot condition a grant of federal funds on invidiously discriminatory state action.35 

Second, any funding conditions must be reasonably related to the federal interest in the program 
at issue.36  Third,  the condition must be  stated “unambiguously”  so that the recipient can 
“voluntarily and knowingly” decide whether to accept those funds and the associated 
requirements.37 And finally, the amount of federal funding that a noncomplying State would 
forfeit cannot be so large that the State would be left with “no real option but to acquiesce” and 
accept the condition.38 Depending on the amount and nature of any federal funding cut, states 
and localities may be able to challenge the defunding on one or more of these grounds. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

35 South Dakota v. Dole, 483 U.S. 203, 210 (1987). 

36 In Dole, the Supreme Court held that Congress could permissibly withhold 5% of certain highway funds 
from states that failed to raise their drinking age to 21 because raising the drinking age was “directly 
related to one of the main purposes for which highway funds are expended,” namely “safe interstate 
travel.” Id. at 208-209. 

37 See, e.g., Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 17 (1981). 

38 See, e.g., Nat’l Fed. of Ind. Bus. v. Sebelius, 132 S. Ct. 2566, 2604 (2012); Dole, 483 U.S. at 209. 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

 

THE UNITED STATES OF AMERICA, 
 

Plaintiff, 
v. 
 

THE STATE OF CALIFORNIA; 
EDMUND GERALD BROWN JR., 
Governor of California, in his Official 
Capacity; and XAVIER BECERRA, 
Attorney General of California, in his 
Official Capacity, 
 

Defendants. 

 
No. 18-264 
 

     

COMPLAINT  
 

  

  

 Plaintiff, the United States of America, by and through its undersigned counsel, brings 

this civil action for declaratory and injunctive relief, and alleges as follows: 
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PRELIMINARY STATEMENT 

1. In this action, the United States seeks a declaration invalidating and preliminarily and 

permanently enjoining the enforcement of certain provisions of California law. These 

provisions are preempted by federal law and impermissibly discriminate against the 

United States, and therefore violate the Supremacy Clause of the United States 

Constitution.  

2. The United States has undoubted, preeminent authority to regulate immigration matters. 

This authority derives from the United States Constitution and numerous acts of 

Congress. California has no authority to enforce laws that obstruct or otherwise conflict 

with, or discriminate against, federal immigration enforcement efforts.  

3. This lawsuit challenges three California statutes that reflect a deliberate effort by 

California to obstruct the United States’ enforcement of federal immigration law, to 

regulate private entities that seek to cooperate with federal authorities consistent with 

their obligations under federal law, and to impede consultation and communication 

between federal and state law enforcement officials.  

4. The first statute, the “Immigrant Worker Protection Act,” Assembly Bill 450 (“AB 450”), 

prohibits private employers in California from voluntarily cooperating with federal 

officials who seek information relevant to immigration enforcement that occurs in places 

of employment.  

5. The second statute, Assembly Bill 103 (“AB 103”), creates an inspection and review 

scheme that requires the Attorney General of California to investigate the immigration 

enforcement efforts of federal agents.  

6. The third statute, Senate Bill 54 (“SB 54”), which includes the “California Values Act,” 
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limits the ability of state and local law enforcement officers to provide the United States 

with basic information about individuals who are in their custody and are subject to 

federal immigration custody, or to transfer such individuals to federal immigration 

custody. 

7. The provisions of state law at issue have the purpose and effect of making it more 

difficult for federal immigration officers to carry out their responsibilities in California. 

The Supremacy Clause does not allow California to obstruct the United States’ ability to 

enforce laws that Congress has enacted or to take actions entrusted to it by the 

Constitution. Accordingly, the provisions at issue here are invalid. 

JURISDICTION AND VENUE 

8. The Court has jurisdiction over this action under 28 U.S.C. §§ 1331 and 1345.  

9. Venue is proper in this jurisdiction under 28 U.S.C. § 1391(b) because Defendants reside 

within the Eastern District of California and because a substantial part of the acts or 

omissions giving rise to this Complaint arose from events occurring within this judicial 

district.  

10. The Court has the authority to provide the relief requested under the Supremacy Clause, 

U.S. Const. art. VI, cl. 2, as well as 28 U.S.C. §§ 1651, 2201, and 2202, and its inherent 

equitable powers. 

PARTIES 

11. Plaintiff, the United States, regulates immigration under its constitutional and statutory 

authorities, and it enforces the immigration laws through its Executive agencies, 

including the Departments of Justice, State, and Labor, and the Department of Homeland 

Security (DHS) including its component agencies U.S. Immigration and Customs 
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Enforcement (ICE), and U.S. Customs and Border Protection (CBP). 

12. Defendant State of California is a state of the United States.  

13. Defendant Edmund Gerald Brown Jr. is the Governor of the State of California and is 

being sued in his official capacity. 

14. Defendant Xavier Becerra is Attorney General for the State of California and is being 

sued in his official capacity.  

FEDERAL IMMIGRATION LAW 

15. The Constitution affords Congress the power to “establish an uniform Rule of 

Naturalization,” U.S. Const., art. I § 8, cl. 4, and to “regulate Commerce with foreign 

Nations,” U.S. Const., art. I § 8, cl. 3, and affords the President of the United States the 

authority to “take Care that the Laws be faithfully executed.” U.S. Const., art. II § 3.  

16. The Supremacy Clause of the Constitution mandates that “[t]his Constitution, and the 

Laws of the United States which shall be made in Pursuance thereof . . . shall be the 

supreme Law of the Land . . . any Thing in the Constitution or Laws of any State to the 

Contrary notwithstanding.” U.S. Const., art. VI, cl. 2. Thus, a state enactment is invalid if 

it “stands as an obstacle to the accomplishment and execution of the full purposes and 

objectives of Congress,” Hines v. Davidowitz, 312 U.S. 52, 67 (1941), or if it 

“discriminate[s] against the United States or those with whom it deals,” South Carolina v. 

Baker, 485 U.S. 505, 523 (1988). 

17. Based on its enumerated powers and its constitutional power as a sovereign to control and 

conduct relations with foreign nations, the United States has broad authority to establish 

immigration laws, the execution of which the States cannot obstruct or discriminate 

against.  See Arizona v. United States, 567 U.S. 387, 394-95 (2012); accord North 
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Dakota v. United States, 495 U.S. 423, 435 (1990) (plurality); id. at 444-47 (Scalia, J., 

concurring). 

18. Congress has exercised its authority to make laws governing the entry, presence, status, 

and removal of aliens within the United States by enacting various provisions of the 

Immigration and Nationality Act (INA), 8 U.S.C. § 1101 et seq., the Immigration Reform 

and Control Act of 1986 (IRCA), Pub. L. No. 99-603, 100 Stat 3359, codified at 8 U.S.C.  

§ 1324a  et seq., and other laws regulating immigration.  

19. These laws codify the Executive Branch’s authority to inspect, investigate, arrest, detain, 

and remove aliens who are suspected of being, or found to be, unlawfully in the United 

States. See 8 U.S.C. §§ 1182, 1225, 1226, 1227, 1228, 1231, 1357.  

20. Congress has also codified basic principles of cooperation and comity between state and 

local authorities and the United States. For example, federal law contemplates that 

removable aliens in state custody who have been convicted of state or local offenses will 

generally serve their state or local criminal sentences before being subject to removal, but 

that they will be taken into federal custody upon the expiration of their state prison terms. 

See id. §§ 1226(c), 1231(a)(1)(B)(iii), (a)(4).  

21. “Consultation between federal and state officials is an important feature of the 

immigration system.” Arizona, 567 U.S. at 411. Congress has therefore directed that a 

federal, state, or local government entity or official may not prohibit, or in any way 

restrict, any government entity or official from sending to, or receiving from, DHS 

“information regarding the citizenship or immigration status of an individual.” 8 U.S.C. 

§ 1373(a); see 8 U.S.C. § 1644 (same); see also 8 U.S.C. § 1357(g)(10)(A) (providing for 

state and local “communicat[ion] with [DHS] regarding the immigration status of any 
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individual, including reporting knowledge that a particular alien is not lawfully present in 

the United States”). Congress also authorized states and localities “to cooperate with the 

[Secretary] in the identification, apprehension, detention, or removal of aliens not 

lawfully present in the United States.” Id. § 1357(g)(10)(B). 

22. Federal law also explicitly recognizes the United States’ authority to “arrange for 

appropriate places of detention for aliens detained pending removal or a decision on 

removal,” including the lease or rental of state, local, and private facilities. See 8 U.S.C.  

§ 1231(g); accord 8 U.S.C. § 1103(a)(11).  

23. Federal regulation provides that “[n]o person, including any state or local government 

entity or any privately operated detention facility, that houses, maintains, provides 

services to, or otherwise holds any detainee on behalf of [DHS] (whether by contract or 

otherwise), and no other person who by virtue of any official or contractual relationship 

with such person obtains information relating to any detainee, shall disclose or otherwise 

permit to be made public the name of, or other information relating to, such detainee. 

Such information shall be under the control of [DHS] and shall be subject to public 

disclosure only pursuant to the provisions of applicable federal laws, regulations and 

executive orders.” 8 C.F.R. § 236.6. 

24. Congress, through IRCA, has also enacted a “comprehensive framework for combating 

the employment of illegal aliens.” Arizona, 567 U.S. at 404. IRCA makes it illegal for 

employers to knowingly hire, recruit, refer, or continue to employ aliens without 

appropriate work authorization. See 8 U.S.C. § 1324a(a)(1)(A), (a)(2). It also requires 

every employer to verify the employment authorization status of prospective employees. 

See id. § 1324a(a)(1)(B), (b). DHS enforces these requirements through criminal 
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penalties and an escalating series of civil penalties tied to the number of times an 

employer has violated the provisions. See 8 U.S.C. §§ 1324a(e)(4), (f).  

25. As a means of enforcing IRCA’s criminal and civil penalties, Congress established a 

nationally uniform inspection process whereby employers are required to retain 

documentary evidence of authorized employment of aliens, and to permit federal 

investigative officers to inspect such documents. See 8 U.S.C. § 1324a(b), (e)(2)(A).  

26. DHS, through ICE and CBP, performs a significant portion of its law enforcement 

activities in California. In Fiscal Year 2017, ICE’s Enforcement and Removal Operations 

(ERO) apprehended 20,201 aliens in California alone, or roughly 14% of the aliens 

apprehended nationwide. Thus far in 2018, ICE ERO has apprehended 8,588 aliens in 

California, or roughly 14% of the aliens apprehended nationwide. Of those aliens 

apprehended nationwide in 2016, 2017, and thus far in 2018, 92%, 90%, and 87% 

respectively, were criminal aliens. In Fiscal Year 2017, ICE ERO booked a total of 

323,591 aliens into custody, 41,880 of whom were detained in California. And CBP is 

responsible for enforcing the immigration laws at ports of entry and areas near the border 

in California, including apprehending recent entrants with criminal convictions or who 

are national security concerns, and patrolling the border for narcotics.  

CALIFORNIA PROVISIONS 

Restrictions on Cooperation with Workplace Immigration Enforcement (AB 450) 

27. On October 5, 2017, Governor Brown signed into law the “Immigrant Worker Protection 

Act,” Assembly Bill 450 (AB 450), effective January 1, 2018 (Exhibit 1). Through AB 

450, California regulates how private employers in California must respond to federal 

efforts to ensure compliance with federal immigration laws through investigations in 
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places of employment. 

28. AB 450 added Section 7285.1(a) of the California Government Code, which provides that 

an employer or its agent “shall not provide voluntary consent to an immigration 

enforcement agent to enter any nonpublic areas of a place of labor,” unless “the 

immigration enforcement agent provides a judicial warrant” or consent is “otherwise 

required by federal law.”  

29. Section 7285.2(a)(1) similarly prohibits an employer or its agent from “provid[ing] 

voluntary consent to an immigration enforcement agent to access, review, or obtain the 

employer’s employee records without a subpoena or judicial warrant.”  

30. Section 7285.2(a)(2) contains an exception for certain documents for which the United 

States has provided a “Notice of Inspection,” Cal. Gov’t Code § 7285.2(a)(2). AB 450 

added provisions to the California Labor Code that establish new requirements employers 

must satisfy before allowing ICE to conduct the inspection process directed by federal 

law. AB 450 requires employers to notify employees and their authorized representatives 

of upcoming inspections of employment records “within 72 hours of receiving notice of 

the inspection.” Cal. Lab. Code § 90.2(a)(1). It also requires employers to provide 

employees and their authorized representatives, within 72 hours, with copies of written 

immigration agency notices providing results of inspections. Id. § 90.2(b)(1). 

31. All these provisions are subject to a schedule of civil penalties “of two thousand dollars 

($2,000) up to five thousand dollars ($5,000) for a first violation and five thousand 

dollars ($5,000) up to ten thousand dollars ($10,000) for each subsequent violation.” Cal. 

Gov’t Code §§ 7285.1(b), 7285.2(b); Cal. Lab. Code § 90.2(c). 

32. AB 450 added Section 1019.2(a) of the California Labor Code, which provides that an 
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employer or its agent “shall not reverify the employment eligibility of a current employee 

at a time or in a manner not required by Section 1324a(b) of Title 8 of the United States 

Code.” Violators are subject to “a civil penalty of up to ten thousand dollars ($10,000).” 

Cal. Lab. Code § 1019.2(b). 

33. Upon information and belief, California law does not prohibit employers from voluntarily 

complying with requests from any other federal or California entities for information or 

inspection, or compel employers to provide notice to their employees of other efforts to 

collect information. 

34. In Fiscal Year 2017, ICE conducted approximately 1,300 worksite inspections authorized 

by IRCA across the country, including approximately 230 in California. If conditions are 

appropriate, any of those investigations could lead to an inspection with the consent of 

the employer, and often employers are very willing to provide consent in order to 

alleviate and address concerns that arise during the inspection process. In addition such 

inspections with the consent of the employer are critical to investigating cross border 

smuggling of people, narcotics, and terrorism. 

35. These provisions, individually and collectively, have the purpose and effect of interfering 

with the enforcement of the INA and IRCA’s prohibition on working without 

authorization. California has no lawful interest in protecting unauthorized workers from 

detection or in shielding employers who have violated federal immigration law from 

penalty. These provisions, as applied to private employers, violate the Supremacy Clause 

by, among other things, constituting an obstacle to the United States’ enforcement of the 

immigration laws and discriminating against federal immigration enforcement.  

Inspection and Review of Immigration Detention Facilities (AB 103) 
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36. Under longstanding California law, “local detention facilities” are subject to biennial 

inspections concerning health and safety, fire suppression preplanning, compliance with 

training and funding requirements, and the types and availability of visitation. Cal. Penal 

Code § 6031.1(a). The law defines “local detention facilities” as any city, county, or 

regional facility in which individuals are confined for more than 24 hours, and includes 

private facilities (though it excludes certain facilities for parolees, treatment and 

restitution facilities, community correctional centers, and work furlough programs). Id. 

§ 6031.4.  

37. On June 27, 2017, California enacted Assembly Bill 103 (AB 103) (Exhibit 2). Section 

12 of AB 103 added Section 12532 to the California Government Code.  

38. Rather than subject facilities housing civil immigration detainees to the inspection 

scheme deemed sufficient for other detention facilities, the statute imposes a new set of 

requirements specific to facilities housing immigration detainees. In particular, Section 

12532(a) requires the California Attorney General or his designee “to engage in reviews 

of county, local, or private locked detention facilities in which noncitizens are being 

housed or detained for purposes of civil immigration proceedings in California.”  

39. The statute is not limited to an inspection of facilities. The law also requires the 

California Attorney General or his designee to examine the “due process provided” to 

civil immigration detainees, and “the circumstances around their apprehension and 

transfer to the facility.” Cal. Gov’t Code § 12532(b). Section 12532(c) instructs that the 

California Attorney General or his designee “shall be provided all necessary access for 

the observations necessary to effectuate reviews required pursuant to this section, 

including, but not limited to, access to detainees, officials, personnel, and records.” 
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40. DHS, through ICE, has entered into contracts for detention services with private entities, 

intergovernmental services agreements (IGSAs) with county, city, or local government 

entities in California, and intergovernmental agreements (IGAs) with the U.S. Marshals 

service that provide ICE with guaranteed housing for ICE detainees as needed. ICE 

currently has twenty active contracts, IGSAs or IGAs, in California and regularly uses 

nine detention facilities in California to house civil immigration detainees in ICE 

custody. 

41. Information obtained or developed as a result of an agreement with the detention facility 

are federal records under the control of ICE for purposes of disclosure and are subject to 

disclosure only pursuant to applicable federal information laws, regulations, and policies, 

including but not limited to the Freedom of Information Act, 5 U.S.C. § 552 et seq., and 8 

C.F.R. § 236.6. 

42. Three of these facilities, the Adelanto Correctional Facility, the Imperial Regional 

Detention Facility, and the Mesa Verde Detention Facility are dedicated facilities that 

exclusively house immigration detainees. In Fiscal Year 2018, these three facilities have 

had an average daily population of 1,685, 680, and 384 detainees pending the outcome of 

their administrative immigration cases, respectively. 

43. The remaining facilities with IGSAs house both immigration detainees and local 

detainees and are used on an as-needed basis. In Fiscal Year 2018, average daily detainee 

populations at the as-needed facilities have ranged between a high of 956 at Otay Mesa 

Detention and a low of 171 at Rio Cosumnes Correctional Center. 

44. DHS, through ICE, houses civil immigration detainees at the Otay Mesa Detention 

Center in California, a private detention facility that CoreCivic owns and operates. Otay 
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Mesa has an average daily population of around 1,000 detainees awaiting removal or a 

decision on removal. 

45. Upon information and belief, on November 16, 2017, Defendant Becerra initiated via 

letter a request to inspect various ICE detention facilities, including Imperial, Adelanto, 

Mesa Verde, the Theo Lacy Facility, the James A. Musick Facility, Yuba County Jail, 

Rio Cosumnes Correctional Center, Contra Costa West County Detention Facility, and 

Otay Mesa, as well as a request to inspect DHS documents concerning aliens detained in 

these locations. 

46. Upon information and belief, Yuba, Rio Cosumnes, Contra Costa, Theo Lacy, and James 

A. Musick, have been inspected since the law’s passage  

47. On January 24, 2018, Defendant Becerra via letter informed Imperial, Adelanto, Mesa 

Verde, and Otay Mesa that he intended to inspect those facilities on either February 26, 

2018 or March 5, 2018, and required access to documents and other material subject to 

ICE control and deemed privileged under federal law and regulation. See 8 C.F.R. § 

236.6. 

48. Upon information and belief, California does not require any local detention facility to 

comply with section 12532’s heightened inspections regime when it houses detainees for 

other federal or California entities. AB 103’s requirements apply only when local 

detention facilities house federal civil immigration detainees. 

49. AB 103 thus requires the California Attorney General to investigate the law enforcement 

efforts of federal agents engaged in apprehending and transferring aliens, to assess the 

“due process” provided to those aliens and the “circumstances around their apprehension 

and transfer to the facility,” and to assess the law enforcement decisions of personnel 
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under contract to the United States, as well as records of unspecified scope. The statute 

thus commands an improper, significant intrusion into federal enforcement of the 

immigration laws. California has no lawful interest in investigating federal law 

enforcement efforts. These provisions violate the Supremacy Clause by, among other 

things, constituting an obstacle to the United States’ enforcement of the immigration laws 

and discriminating against the United States.  

Restrictions on State and Local Cooperation with Federal Officials (SB 54) 

50. On October 5, 2017, the Governor signed into law the Senate Bill 54 (SB 54), which 

includes the “California Values Act,” effective January 1, 2018 (Exhibit 3).  

51. SB 54 limits state and local cooperation with federal immigration enforcement in a 

number of ways. New Section 7284.6 prohibits state and local law enforcement officials, 

other than employees of the California Department of Corrections, from, among other 

things: “[p]roviding information regarding a person’s release date or responding to 

requests for notification by providing release dates or other information,” Cal Gov’t Code 

§ 7284.6(a)(1)(C); providing “personal information,” including (but not limited to) an 

individual’s home address or work address, id. § 7284.6(a)(1)(D); and “[t]ransfer[ring] an 

individual to immigration authorities,” id. § 7284.6(a)(4). 

52. These provisions contain limited exceptions. State and local law enforcement may share 

with the United States “information regarding a person’s release date” or respond “to 

requests for notification by providing release dates or other information,” but only where 

an individual subject to such information sharing has been convicted of a limited subset 

crimes, or where the information is available to the public. Cal. Gov’t Code §§ 7282.5(a), 

7284.6(a)(1)(C). Personal information also may be shared only if it is available to the 
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public. Id. § 7284.6(a)(1)(D). State and local law enforcement agencies may “[t]ransfer 

an individual to immigration authorities” only if the United States presents a “judicial 

warrant or judicial probable cause determination,” or the individual in question has been 

convicted of one of a limited set of enumerated felonies or other serious crimes. Cal. 

Gov’t Code §§ 7284.6(a)(4), 7282.5(a). 

53. The limited subset of criminal violations does not match federal law governing what may 

serve as the predicate for inadmissibility or removability, including listing a set of crimes 

more narrow than those that render an alien removable. See 8 U.S.C. §§ 1182(a)(2), 

1227(a)(2). And it does not match the set of criminal offenses that require the federal 

government to detain such aliens upon their release from state or local custody. Id. § 

1226(c). 

54. Upon information and belief, California law does not impose these restrictions on other 

forms of information sharing on other topics, nor does it restrict transfers of individuals 

to other law enforcement agencies in this way. 

55. These provisions impermissibly prohibit even the most basic cooperation with federal 

officials. As noted above, federal law contemplates that criminal aliens in state custody 

who may be subject to removal will complete their state or local sentences first before 

being detained by the United States, but that federal immigration detention for 

immigration proceedings or for removal will begin upon the alien’s release from state 

custody. 8 U.S.C. § 1226(c); § 1231(a)(4). Additionally, federal law contemplates that 

DHS will be able to inspect all applicants for admission, and take all appropriate action 

against those found to be inadmissible to the United States, even those that may have 

been transferred to the custody of state and local law enforcement pending such a state 
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and local prosecution. See 8 U.S.C. §§ 1182, 1225(b)(2); 8 C.F.R. § 235.2. And, to 

facilitate coordination between state and local officials and the United States, Congress 

expressly prohibited any federal, state, or local government entity or official from 

prohibiting, or in any way restricting, any government entity or official from sending to, 

or receiving from, DHS “information regarding the citizenship or immigration status of 

an individual.” 8 U.S.C. § 1373(a); see also 8 U.S.C. § 1644. Although SB 54 purports to 

be consistent with section 1373, see Cal. Gov’t Code § 7284.6(e), sections 

7284.6(a)(1)(C) and (D) explicitly forbid the sharing of information covered by 8 U.S.C. 

§ 1373.  

56. The transfer restriction additionally requires that the United States present a “judicial 

warrant or judicial probable cause determination” before the state or locality may transfer 

an alien to DHS for appropriate immigration enforcement action. This provision also 

conflicts with federal law, which establishes a system of civil administrative warrants as 

the basis for immigration arrest and removal, and does not require or contemplate use of a 

judicial warrant for civil immigration enforcement. See 8 U.S.C. § 1226(a), 1231(a). 

57. Upon information and belief, since January 1, 2018, law enforcement agencies in 

California, as defined by SB 54, will not communicate to DHS the release date or home 

address of aliens DHS has reason to believe are removable from the United States, or 

transfer such aliens to DHS custody, even where DHS presents a Congressionally-

authorized civil administrative warrant of arrest or removal, see 8 U.S.C. § 1226(a); 

1231(a), or has transferred those aliens to local law enforcement in the first instance to 

permit California or its subdivisions to criminally prosecute them for a state crime.  

58. By restricting basic information sharing and by barring the transfer to DHS of aliens in 
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state or local custody upon their release through the means provided for by federal law, 

SB 54 requires federal immigration officers to either engage in difficult and dangerous 

efforts to re-arrest aliens who were previously in state custody, endangering immigration 

officers, the alien at issue, and others who may be nearby, or to determine that it is not 

appropriate to transfer an alien to state or local custody in the first place, in order to 

comply with their mission to enforce the immigration laws. California has no lawful 

interest in assisting removable aliens to evade federal law enforcement.  

59. These provisions violate the Supremacy Clause by, among other things, constituting an 

obstacle to the United States’ enforcement of the immigration laws and discriminating 

against federal immigration enforcement, as well as (with respect to the information-

sharing restrictions) expressly violating 8 U.S.C. § 1373(a).  

CLAIM FOR RELIEF 

COUNT ONE – Restrictions on Cooperation with Workplace Immigration Enforcement 

 

60. Plaintiff hereby incorporates paragraphs 1 through 26, and 27 through 35 of the 

Complaint as if fully stated herein. 

61. Sections 7285.1, and 7285.2 of the California Government Code and Sections 90.2 and 

1019.2 of the California Labor Code, violate the Supremacy Clause as applied to private 

employers, and are invalid. 

COUNT TWO – Inspection and Review of Detention Facilities 

62. Plaintiff hereby incorporates paragraphs 1 through 26, and 36 through 49 of the 

Complaint as if fully stated herein. 

63. Section 12532 of the California Government Code violates the Supremacy Clause, and is 

invalid.  
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COUNT THREE – Restrictions on State and Local Cooperation 

64. Plaintiff hereby incorporates paragraphs 1 through 26, and 50 through 59 of the 

Complaint as if fully stated herein. 

65. Sections 7284.6(a)(1)(C) & (D) and 7284.6(a)(4) of the California Government Code 

violate the Supremacy Clause and 8 U.S.C. § 1373(a), and are invalid. 

PRAYER FOR RELIEF 

WHEREFORE, the United States respectfully requests the following relief: 

1. That this Court enter a judgment declaring that Sections 7285.1 and 7285.2 of the 

California Government Code, and Sections 90.2 and 1019.2 of the California Labor Code 

violate the Supremacy Clause as applied to private employers and are therefore invalid;  

2. That this Court enter a judgment declaring that Section 12532 of the California 

Government Code violates the Supremacy Clause and is therefore invalid;  

3. That this Court enter a judgment declaring that Sections 7284.6(a)(1)(C) & (D) and 

7284.6(a)(4) of the California Government Code violate the Supremacy Clause and are 

therefore invalid;  

4. That this Court issue preliminary and permanent injunctions that prohibit Defendants as 

well as their successors, agents, and employees, from enforcing against private employers 

sections 7285.1 and 7285.2 of the California Government Code, and Sections 90.2 and 

1019.2 of the California Labor Code;  

5. That this Court issue preliminary and permanent injunctions that prohibit Defendants, as 

well as their successors, agents, and employees, from enforcing Section 12532 of the 

California Government Code; 

6. That this Court issue preliminary and permanent injunctions that prohibit Defendants as 
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well as their successors, agents, and employees, from enforcing Sections 7284.6(a)(1)(C) 

& (D) and 7284.6(a)(4) of the California Government Code; 

7. That this Court award the United States its costs in this action; and 

8. That this Court award any other relief it deems just and proper. 

DATED: March 6, 2018    CHAD A. READLER 

Acting Assistant Attorney General 

 

MCGREGOR SCOTT 

United States Attorney 
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Special Counsel 
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Director  
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INTEREST OF THE AMICI STATES 
AND SUMMARY OF ARGUMENT 

The States of New York, California, Connecticut, 
Delaware, Illinois, Iowa, Maine, Maryland, 
Massachusetts, New Jersey, New Mexico, Oregon, 
Rhode Island, Vermont, Virginia, and Washington, 
and the District of Columbia file this brief as amici 
curiae to support the challenge brought by the State of 
Hawaii and other respondents to Proclamation No. 
9645: the third in a series of presidential orders 
executed last year that imposed discriminatory bans 
on the entry into the United States of nationals from 
several overwhelmingly Muslim countries.1 The 
district court entered a preliminary injunction that 
enjoined enforcement of certain sections of the 
Proclamation2 based on respondents’ showing of 
irreparable injury, the balance of the equities, and 
respondents’ strong showing of likely success on the 
merits of their claims under the Immigration and 
Nationality Act (INA) (Pet. App. 68a-105a.) The Ninth 
Circuit affirmed, but narrowed the injunction’s scope, 
limiting it to foreign nationals who have a credible 
bona fide relationship with a U.S.-based person or 
entity, citing Trump v. IRAP, 137 S.Ct. 2080, 2088 
(2017). (Pet. App. 1a-65a.) This Court temporarily 
stayed the injunction in its entirety, pending the Ninth 

                                                                                          
1 Proclamation No. 9645, §§2(a)-(c),(e),(g)-(h) (Sept. 24, 

2017), 82 FR 45,161 (Sept. 27, 2017); Executive Order No. 13,780, 
§§2(c),6(a)-(b) (Mar. 6, 2017); Executive Order No. 13,769, 
§§3(c),5(a)-(c),(e) (Jan. 27, 2017).   

2 The injunction does not cover provisions barring entry of a 
number of government officials from Venezuela and all North 
Koreans. 
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Circuit’s review and any subsequent proceedings in 
this Court. 138 S.Ct. 542 (2017). 

We submit this brief as amici curiae3 to support 
respondents’ challenge to the Proclamation, to offer 
the perspective and experience of sixteen additional 
sovereign States and the District of Columbia, and to 
show that the harms inflicted by the Proclamation give 
rise to state standing and the need for a nationwide 
injunction. Like its predecessors, the Proclamation’s 
entry ban gravely and irreparably harms our 
universities, hospitals, businesses, and residents. The 
injunction—even as narrowed by the Ninth Circuit—
provides critical protection against those injuries, 
which the Proclamation perpetuates and makes 
permanent. Many of the amici States have brought 
our own suits challenging the Proclamation’s 
predecessors on the grounds that certain aspects of 
those Executive Orders violated the Establishment 
Clause and other constitutional and statutory provi-
sions.4 We have also filed briefs as amici curiae in this 
and related cases, including briefs supporting the 
entry of preliminary injunctions against the previous 
Orders and the Proclamation, and briefs opposing any 
stay of such injunctions (including in this Court).5 

                                                                                          
3 Amici States file this brief pursuant to Rule 37.4. 
4 Many of amici States challenged the March Order in 

Washington v. Trump, No.17-cv-141 (W.D. Wash. 2017). They 
challenged the January Order in Washington, No.17-cv-141 
(W.D. Wash. 2017); Mass. & N.Y. Amicus Br. (15 States, D.C.), 
Washington v. Trump, No.17-35105 (CA9 2017), ECF No.58-2; 
Aziz v. Trump, 2017 WL 580855 (E.D. Va. 2017).   

5 N.Y. Amicus Br. (15 States, D.C.), Trump v. Hawaii, 
No.17A550 (U.S. 2017); N.Y. & Ill. Amicus Br. (15 States, D.C.), 
Hawaii v. Trump, No.17-17168 (CA9), ECF No.71; N.Y. Amicus 
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All of amici States benefit from immigration, 
tourism, and international travel by students, aca-
demics, skilled professionals, and business-people. 
The disputed provisions of the Proclamation—like the 
previous bans—significantly disrupt the ability of our 
public universities to recruit and retain students and 
faculty, impairing academic staffing and research, and 
causing the loss of tuition and tax revenues, among 
other costs. The Proclamation also disrupts the 
provision of medical care at our hospitals and harms 
our science, technology, finance, and tourism indus-
tries by inhibiting the free exchange of information, 
ideas, and talent between the designated countries 
and our States, causing long-term economic and 
reputational damage. In addition, the ban has made it 
more difficult for us to effectuate our own consti-
tutional and statutory policies of religious tolerance 
and nondiscrimination. 

The harms that the Proclamation has caused and 
threatens to cause amici States are representative of 
the injuries experienced by respondents here. And 
those injuries underscore respondents’ standing to sue 
and the appropriateness of the preliminary relief 
provided below. 

                                                                                          
Br. (15 States, D.C.), IRAP v. Trump, No.17-2231(L) (CA4), ECF 
No.90; N.Y. & Ill. Amicus Br. (15 States, D.C.), Hawaii v. Trump, 
No.17-17168 (CA9), ECF Nos.15, 23; N.Y. Amicus Br. (17 States, 
D.C.), Trump v. IRAP, Trump v. Hawaii, Nos.16-1436, 16-1540 
(U.S. 2017); N.Y. Amicus Br. (15 States, D.C.), Trump v. Hawaii, 
No.16-1540 (U.S. 2017); Va. Amicus Br. (16 States, D.C.), Trump 
v. IRAP, Nos.16A-1190, 16A-1191 (U.S. 2017); N.Y. Amicus Br. 
(16 States, D.C.), Trump v. IRAP, Nos.16A-1190, 16A-1191 (U.S. 
2017); Ill. Amicus Br. (16 States, D.C.), Hawaii v. Trump, No.17-
15589 (CA9), ECF No.125; Va. & Md. Amicus Br. (16 States, 
D.C.), IRAP v. Trump, No.17-1351 (CA4), ECF No.153. 
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The Proclamation has injured rights that the INA 
confers on States and others by impermissibly 
interfering with the process that Congress has set 
forth for our public colleges, universities, and 
hospitals—as employers—to petition for the approval 
of prospective employees’ entry into the country. In 
addition, the  Proclamation has resulted in cognizable 
injuries to sovereign rights of the States that the 
Establishment Clause protects. The disputed provi-
sions have the purpose and effect of implementing a 
federal anti-Muslim policy that interferes with amici 
States’ efforts to combat religious discrimination 
within our borders. 

  The nature of these violations and all of the 
systemic harms to amici States’ myriad interests 
support the nationwide injunction issued here. The 
injunction  will provide critical protection to the state 
interests endangered by the Proclamation and mitigate 
the extent of the harms outlined above. If this Court 
vacates or further narrows the injunction, amici States 
will face additional concrete—and likely permanent—
harms. Accordingly, we have a strong interest in 
ensuring that the nationwide injunction continues 
throughout the course of this litigation. Amici States 
therefore urge this Court to affirm. 
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ARGUMENT 

I. THE PROCLAMATION PERPETUATES, AND MAKES 

PERMANENT, THE HARM INFLICTED BY ITS 

PREDECESSOR ORDERS. 

A. Harms to Amici States’ Proprietary 
Interests 

The Proclamation blocks the entry of all 
immigrants and most non-immigrants from several 
Muslim-majority countries, including those who seek 
to be students and faculty at our universities, 
physicians at our medical institutions, employees of 
our businesses, and guests who contribute to our 
economies when they come here as tourists or for 
family visits. The provisions thus irreparably harm 
the work of our state institutions and treasuries.6  

Harms to State Colleges and Universities. 
State colleges and universities rely on faculty and 
students from across the world. By interfering with 
the entry of individuals from the designated countries, 
the Proclamation continues to seriously disrupt our 
institutions’ ability to recruit and retain students and 
faculty—causing lost tuition revenue, increased 
administrative burdens, and the expenditure of 
additional university resources.7  

                                                                                          
6 All of amici States support the legal arguments put forth 

in this brief, although not every specified harm occurs in every 
State.  

7 See Third Am. Compl. ¶¶41,43-44,53,55-56,80,93,105,107-
108,125, Washington v. Trump, No.17-cv-141 (W.D. Wash.), ECF 
No.198. 
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As with the two previous bans, the Proclamation’s 
ban creates serious doubt about whether faculty from 
the designated countries will be able to obtain the 
visas they need to timely assume positions with univer-
sities in amici States.8 For example, officials at the 
University of Massachusetts—which typically hires a 
dozen new employees from the affected countries 
annually—are concerned that the Proclamation’s now 
indefinite ban will result in the University being 
“permanently unable to hire top-ranked potential 
faculty, lecturers or visiting scholars from the affected 
countries, because [the Proclamation] may preclude 
them from reaching the United States to fulfill their 
teaching obligations.”9 

The Proclamation also continues to disrupt the 
ability of our universities to recruit foreign students 
from the designated countries, imperiling hundreds of 
millions of tuition dollars and other revenue generated 
from such students, as well as important academic 
research projects.10  

Before this series of bans was implemented, amici 
States’ universities had already made numerous offers 
of admission for 2017-2018 to students from the 
affected countries and—but for the bans’ interference 
with their continuing admissions process—might have 
admitted many more.11 Some schools continued to 
make admissions offers, including to students from 
nations designated in the Proclamation. But some of 

                                                                                          
8 Id. ¶40. 
9 Id. ¶93. 
10 Id. ¶¶38,43-46,53,57,86,94-95,105,107,112.  
11 Id. ¶¶43-44. 
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these students withdrew applications; others aban-
doned entirely their plans to enroll in our programs; 
and many chose not to apply at all, resulting in a 
significant decline in international student applica-
tions at many of amici States’ universities.12  

In this climate of uncertainty and discrimination, 
40% of colleges surveyed across the nation reported a 
drop in applications from foreign students in the wake 
of the first two bans.13 Graduate departments in 
science and engineering reported that “international 
student applications for many programs declined by 
20 to 30 percent for 2017 programs.”14 And a compre-
hensive study released just last month documents 
significant declines in both international undergrad-
uate and graduate enrollment at American colleges 
and universities in Fall 2017 when compared to Fall 
2016—the first such decline in several years.15 

                                                                                          
12 Id. ¶¶37,45-46,53,122. 
13 Carapezza, Travel Ban’s ‘Chilling Effect’ Could Cost 

Universities Hundreds of Millions, NPR (Apr. 7, 2017) (internet). 
(For authorities available on the internet, URLs are listed in the 
table of authorities.) 

14 Petulla, Entry Ban Could Cause Doctor Shortages in 
Trump Territory, New Research Finds, NBC News (Mar. 7, 2017) 
(internet).  

15 Redden, International Student Numbers Decline, Inside 
Higher Ed (Jan. 22, 2018) (internet) (analyzing National Science 
Foundation report); see also Institute of Int’l Educ., Fall 2017 
International Student Enrollment Survey (“IIE Survey”) (Nov. 
2017) (internet) (average decline of 7% in new international 
students at 500 institutions); Darling, University of Oregon 
International Student Enrollment Drops Again, Register-Guard 
(Jan. 13, 2018) (internet) (international enrollment dropped by 
315 students, “representing a more than $6 million decrease in 
annual revenue”). 
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Researchers have singled out the continuing travel 
ban as one of the key factors contributing to this 
decline, and the education community remains 
concerned that it “might have hampered the global 
competitiveness of the United States and its ability to 
attract the best and brightest” prospective students.16 
Countries that are perceived as more welcoming have 
seen a jump in both applications and enrollment.17 This 
drain of highly qualified student talent will continue 
under the Proclamation. 

The ability of state institutions of higher education 
to retain existing foreign students and faculty is also 
compromised by the Proclamation’s broad, continuing 
ban. Amici States currently have hundreds of students 
and faculty members from the targeted countries. For 
example, Washington State University has 140 such 
students and 9 faculty members.18 The University of 
Massachusetts has 180 similarly situated students and 
25 employees.19 There are 529 such students in the 
University of California system; 297 at the State 

                                                                                          
16 Okahana & Zhou, International Graduate Applications 

and Enrollment: Fall 2017 at 5 (Council of Graduate Schs., Jan. 
2018) (internet) (17% decline in applications from the Middle East 
and North Africa; 18% decline from Iran); see also IIE Survey, 
supra at 4-5 (finding visa delays and denials are primary factor 
contributing to international student decline among reporting 
institutions).  

17 Carapezza, supra; see also Meckler & Korn, Visas Issued to 
Foreign Students Fall, Partly Due to Trump Immigration Policy, 
Wall Street J. (Mar. 11, 2018) (internet); Adams, UK Universities 
Report Rise in Applications, Guardian (Feb. 4, 2018) (internet). 

18 Third Am. Compl. ¶¶35-36. 
19 Id. ¶¶91,94. 
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University of New York; and 61 at Portland State 
University.20  

Many of these students will need to apply for 
additional visas during the course of their studies 
because only single-entry visas are permitted from 
some of the affected countries, and because those visas 
are valid only for relatively short periods.21 Current 
students and faculty members will face obstacles to 
renewal—if renewal is even possible under the 
Proclamation, which prohibits the issuance of most 
non-immigrant visas for nationals of the affected 
countries. Thus, certain students who are no longer 
eligible for student visas (e.g., Syrians) may be 
required to discontinue their studies. Other students 
will face the prospect of not knowing whether they 
may be denied continued access to the institutions 
where they are studying, particularly if the Proclama-
tion calls for them to be subject to heightened vetting 
(e.g., Iranians and Somalis).22 Any visa delays or 

                                                                                          
20 Id. ¶¶53,58,108,124. 
21 U.S. Dep’t of State, Bureau of Consular Affairs, U.S. Visa: 

Reciprocity and Civil Documents by Country (internet) (search by 
country and visa types F,M).  

22 Although the Proclamation gives consular officers 
discretion to permit entry in individual cases, it does not describe 
the process for applying for a waiver, specify a time frame for 
receiving a waiver, or set concrete guidelines for waiver issuance, 
beyond listing circumstances in which waivers “may be appropri-
ate.” §3(c). And there is no reason to believe that waivers are likely 
to be issued in the ordinary case. Id. Indeed, recent State Depart-
ment data shows “a high refusal rate”—over  98%—for the three 
months since the Proclamation has been in effect. Torbati & 
Rosenberg, Visa Waivers Rarely Granted Under Trump’s Latest 
U.S. Travel Ban: Data, Reuters (Mar. 6, 2018) (internet). Thus, 
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denials jeopardize not only these individuals’ educa-
tion or employment, but also any grant funding and 
research projects that depend on their work.23  

Individuals whose visas remain valid for a longer 
duration will also be affected. The presumption of 
exclusion created by the Proclamation may chill them 
from participating in educational, professional, or 
personal obligations that require travel outside the 
country. And while in the country, they will face the 
hardship of being unable to receive visits from overseas 
parents, spouses, children, and other relatives—a 
constitutionally cognizable hardship.24 Indeed, many 
faculty members at amici States’ universities are 
contemplating leaving their current positions for 
opportunities in more welcoming countries in the 
wake of the Proclamation’s now indefinite ban.25 And 
the ban’s chilling effect will likely reverberate beyond 
the designated countries to dissuade even scholars 
from other countries from U.S.-based research or 
employment.26 

Foreign-national scholars employed or recruited 
by our universities typically have specialized expertise 
that cannot easily be replaced. Universities that are 
delayed in or prevented from recruiting international 

                                                                                          
the impact of the Proclamation’s ban is not mitigated by these 
procedures. 

23 Third Am. Compl. ¶¶36,42,55,91,94. 
24 Id. ¶¶24-25,37-38,54,78-79,91,94,104-112,123. See Moore 

v. City of E. Cleveland, 431 U.S. 494, 504 (1977). 
25 Id. ¶¶38,42,111. 
26 Donache, Travel Bans and Deportations Threats: How a 

Hostile Political Climate is Impacting International Faculty 
Hiring, Collaboration, Education Dive (Jan. 9, 2018) (internet). 
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faculty thus suffer significant financial and reputa-
tional harm, including lost funding for research.27 Our 
educational institutions have needed to expend 
considerable amounts of scarce resources to make 
contingency plans for filling unexpected gaps in 
faculty rosters caused by the exclusion or possible 
departure of scholars from the designated countries. 
Despite this effort, there is reason to doubt that our 
universities will be able to meet all of their needs.28 

While public universities are always subject to 
federal immigration law and policy, these successive 
bans have injured them unexpectedly, by upending 
with no advance notice the established framework 
around which they have designed their faculty recruit-
ment and student enrollment processes.29 This has left 
seats unfilled, tuition dollars irretrievably lost, and 
important academic programs and research in peril. It 
has also inhibited the free exchange of information, 
ideas, and talent that is so essential to academic life 
and our state universities’ missions by causing the loss 
of students and faculty from the affected nations and 
beyond.30 

                                                                                          
27 Third Am. Compl. ¶¶38,43-44,55,105-106,112; see Donache, 

supra (experts warning of “disruptive effects” including “on hiring 
and collaboration with international faculty and researchers” 
and “damag[ing] the opportunity for advancements in research”). 

28 Third Am. Compl. ¶55 (describing “disrupt[ion]” to 
California universities’ faculty hiring); id. ¶93 (University of 
Massachusetts’s ability “to hire top-ranked” faculty “severely” 
impacted). 

29 Petulla, supra. 
30 Third Am. Compl. ¶¶38,105-106. 
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Harms to State Hospitals and Medical 
Institutions. The Proclamation’s ban, like its 
predecessors, has created staffing disruptions in state 
medical institutions, which employ physicians, resi-
dents, researchers, and other professionals from the 
designated countries.31  

Foreign-national residents at public hospitals 
often provide crucial services, such as caring for some 
of the most underserved populations in our States.32 
They are assigned to our university hospital residency 
programs through a computerized “match” that, after 
applications and interviews, ranks and assigns 
candidates to programs nationwide.33 Many programs 
regularly match residents from the affected countries. 
If a program’s matched residents are precluded from 
obtaining a visa under the Proclamation, as many of 
them were under the predecessor bans, the program 
risks having an insufficient number of residents to 
meet staffing needs.34 This continuing uncertainty is 
of particular concern in view of the indefinite duration 
of the Proclamation’s ban. The practical effect of this 
dilemma is that our States’ programs may not be able 
to rank highly qualified candidates from the designated 
countries going forward, because there is substantial 
reason to believe that they will not be able to begin 

                                                                                          
31 Id. ¶127. 
32 Id. ¶115. 
33 Id. ¶116. 
34 Petulla, supra; Carroll, Why America Needs Foreign 

Medical Graduates, N.Y. Times (Oct. 6, 2017) (internet) (United 
States does not have enough medical school graduates “to fill 
residency slots”). 
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their residencies.35 Echoing this very concern, the 
National Residency Matching Program concluded that 
the Proclamation’s restrictions “will have a significant 
impact” on the 2018 match.36 

In addition, if current residents who are nationals 
of the designated countries cannot renew or extend 
their visas—as the Proclamation threatens—state 
residency programs will be unable to continue to 
employ them; these multi-year programs will then be 
left with unfilled positions, and further staffing gaps 
will result.37 Such disruptions will translate into 
uncertainty in residency programs, as well as threats 
to the quality of healthcare services.38 And because 
patients must be cared for, our medical facilities must 
quickly adapt to any staffing complications resulting 
from the Proclamation—and must spend precious 
time and resources preparing to do so.39 

Diminished Tax Revenues and Broader 
Economic Harms. In addition to losing the tuition 
and other fees paid by students at our universities, 
amici States have suffered—and will continue to 
suffer—other direct and substantial economic losses 
                                                                                          

35 Third Am. Compl. ¶¶60,115. 
36 National Resident Matching Program, Statement on 

Presidential Proclamation 9645 and DACA (Dec. 2017) (internet). 
The number of “noncitizen international medical graduates” who 
applied for 2018 residency programs also declined for the second 
consecutive year. Cosgrove, Fewer Foreign Doctors Are Coming to 
Study in the United States, Report Shows, L.A. Times (Mar. 16, 
2018) (internet). 

37 Third Am. Compl. ¶115. 
38 See infra 18-19. 
39 Third Am. Compl. ¶59 (shortage of “even one physician” 

can have “serious implications” in underserved areas). 
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as a result of the Proclamation’s ban, just as we did 
under its predecessors. Every foreign student, tourist, 
and business visitor arriving in our States contributes 
to our economies through purchases of goods and 
services and the tax receipts that their presence 
generates. Despite the injunctions issued against the 
Proclamation and its predecessors, this series of bans 
during the past 14 months has blocked or dissuaded 
thousands of individuals—potential consumers all—
from entering amici States, thereby eliminating the 
significant tax contributions those individuals would 
have made.40 That lost revenue will never be recovered 
and the lasting economic damage cannot be undone, 
even if respondents ultimately prevail. 

The contribution of foreign students to our 
economies is immense. Nationwide, during 2016-2017, 
over one million international students “contributed 
$36.9 billion and supported more than 450,000 jobs to 
the U.S. economy”: nearly $6 million and 70,000 jobs 
in California, $4.6 million and 56,000 jobs in New York, 
and $2.7 million and 36,000 jobs in Massachusetts.41 
And a survey conducted in the months following the 
issuance of the initial ban found that “more than 
15,000 students enrolled at U.S. universities during 
2015-16 were from the [six] countries named in” the 
revised Executive Order; more than half of those 
students attended institutions in amici States and 
Hawaii; and nationwide, “these students contributed 
$496 million to the U.S. economy, including tuition, 

                                                                                          
40 Id. ¶¶31-32,62,75,87-88,120-121. 
41 NAFSA: Ass’n of Int’l Educators, International Student 

Economic Value Tool, 2016-2017 Academic Year Analysis 
(internet). 
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room and board and other spending.”42  New York and 
Illinois had nearly 1,000 nationals from the countries 
designated in the revised Order studying in each State 
in 2015-2016, who collectively contributed approxi-
mately $30 million to each State’s economy.43 Those 
students have also brought indirect economic benefits 
to our States by contributing to innovation in academic 
and medical research.  

Tourism is another critical component of amici 
States’ economies.44 As a result of the successive bans, 
including the Proclamation’s ban, the United States in 
2017 saw a 4% decline in the number of international 
travelers to the country, at a loss of $4.6 billion and 
40,000 jobs.45 For 2018, industry analysts predict 6.3 
million fewer tourists and another $10.8 billion in lost 
revenue.46 Industry analysts have found a direct 
correlation between the bans and the significant drop 

                                                                                          
42 Institute of Int’l Educ., Advising International Students in 

an Age of Anxiety 3 (Mar. 31, 2017) (internet). 
43 Id., app. 1. 
44 Rodriguez, Trump’s Anti-Immigration Rhetoric, Policies 

Killing Tourism to the U.S., Industry Analysts Say, Newsweek 
(Jan. 6, 2018) (internet) (in 2016, tourism generated more than 
$1.5 trillion in economic output and supported 7.6 million jobs, 
1.2 million of which were directly supported by international 
traveler spending). 

45 Popken, Tourism to U.S. Under Trump is Down, NBC 
News (Jan. 23, 2018) (internet); see also U.S. Dep’t of Commerce, 
National Travel and Tourism Office, 2017 Monthly Statistics 
(internet). 

46 Bhattarai, Even Canadians are Skipping Trips to the U.S. 
After Trump Travel Ban, Wash. Post (Apr. 14, 2017) (internet); 
see also Third Am. Compl. ¶¶30-32 (“chilling effect” on tourism in 
Washington); id. ¶¶52,61 (decreased tourist travel to California 
resulting in significant losses in tourism revenues). 



 16

in tourism,47 even from travelers from non-designated 
countries.48 The now indefinite ban will also lead to 
the loss of hundreds of thousands more tourism-
related jobs held by our residents.49 

Absent relief from the courts, including interim 
relief, these broad chilling effects will likely continue. 
This is hardly surprising in view of petitioners’ clear 
message to the world that foreign visitors—
particularly those from certain regions, countries, or 
religions—are unwelcome. Indeed, the Proclamation 
has made this message clearer and more permanent.  

The Proclamation’s ban also continues the 
profound harms that the predecessor bans have 
inflicted on amici States’ ability to remain interna-
tionally competitive destinations for businesses in 
science, technology, finance, and healthcare, as well as 
for entrepreneurs. Even a temporary disruption in our 
ability to attract the best-qualified individuals and 
entities world-wide—including from the affected 
countries—puts the institutions and businesses in our 
States at a competitive disadvantage in the global 
marketplace, particularly where the excluded indivi-
duals possess specialized skills.50 And now that the 
                                                                                          

47 Petroff, America is Missing Out on a Tourism Boom, CNN 
News (Jan. 16, 2018) (internet) (Trump administration’s “contro-
versial policies on immigration and travel” one of “key factors” 
behind the decline in American tourism); Spain Overtakes U.S. 
for Tourism After “Trump Slump”, The Week (Jan. 17, 2018) 
(internet) (travel data company finds “direct correlation” between 
travel ban and U.S. tourism drop). 

48 Bhattari, supra (“[d]emand for flights to the United States 
has fallen in nearly every country” since January 2017). 

49 Third Am. Compl. ¶¶63-64. 
50 Id. ¶¶18-23,33,51-52,69-70,74,86-87,113,118,120-123. 
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initially temporary bans have become an indefinite 
ban, petitioners’ message of intolerance more deeply 
threatens amici States’ ability to attract and retain 
the foreign professionals, entrepreneurs, and 
companies that are vital to our economies.51 

B. Harms to Amici States’ Sovereign 
and Quasi-Sovereign Interests 

Decreased Effectiveness of Anti-Discrimina-
tion Laws. Amici States have exercised their 
sovereign prerogatives to adopt constitutional 
provisions and statutes protecting their residents 
from discrimination. These laws prohibit our residents 
and businesses—and, indeed, many of amici States 
ourselves—from taking national origin and religion 
into account when extending employment offers and 
other opportunities.52 The Proclamation interferes 
with the effectiveness of these laws by encouraging 
discrimination against Muslims in general, and 
nationals of the affected countries in particular. 

                                                                                          
51 See Center for Am. Entrepreneurship, Report: Immigrant 

Founders of the 2017 Fortune 500 (internet) (43% of 2017 Fortune 
500 businesses were founded by immigrants or their children, 
including 32 in New York; California, 25; Illinois, 18; and 
Virginia, 13). 

52 See, e.g., Cal. Const. art.I, §§4,7-8,31; Cal. Civ. Code 
§51(b); Cal. Gov’t Code §§11135-11137,12900 et seq.; Conn. Gen. 
Stat. §46a-60; 19 Del. Code §710 et seq.; Ill. Const. art. I, §§3,17; 
740 Ill. Comp. Stat. 23/5(a)(1); 775 Ill. Comp. Stat. 5/1-102(A), 
5/10-104(A)(1); 5 Me. Rev. Stat. §§784, 4551-4634; Md. Code, 
State Gov’t §20-606; Mass. Gen. L. ch.93, §102; id. ch.151B, §§1,4; 
N.Y.Const. art.I, §11; N.Y. Exec. Law §§291,296; N.M.Const. 
art.II, §11; N.M. Stat. §28-1-7; Or. Rev. Stat. §659A.006(1); R.I. 
Gen. Laws §28-5-7(1)(i); 9 Vt. Stat. §§4500-4507; 21 Vt. Stat. 
§495; Wash. Rev. Code §49.60.030(1).   
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Harms to Residents Seeking Medical Care. 
Like its predecessors, the Proclamation’s ban will 
harm residents seeking medical care in our States. 
The countries designated in the Proclamation are 
important sources of physicians who provide healthcare 
to our residents, particularly in underserved areas of 
our States.53 Indeed, many such physicians work in 
primary care at a time when primary care physicians 
are in short supply in many areas across the country.54 
The Proclamation thus impedes our efforts to recruit 
and retain providers of essential medical services.55  

At least 7,000 physicians practicing in the United 
States attended medical school in one of the six 
countries designated in the revised Executive Order 
(five of which remain designated in the Proclamation), 
and these physicians provide 14 million appointments 
a year, 2.3 million of which are in areas with “a 
shortage of medical residents and doctors.”56 When 

                                                                                          
53 Third Am. Compl. ¶26 (nearly 200 such physicians in 

Washington); id. ¶58 (191 such physicians in California); id. 
¶114,116 (500 such physicians in New York). 

54 Id. ¶¶27,58-59,116,128-129; see also Carroll, supra (foreign-
trained physicians comprise over 40% of the American primary care 
workforce, and are also more likely to work in nonurban areas with 
physician shortages); Span, If Immigrants Are Pushed Out, Who 
Will Care For the Elderly?, N.Y. Times (Feb. 2, 2018) (internet) (one 
in four direct-care workers in American nursing homes is foreign-
born, including 11,000 from the designated countries).  

55 Third Am. Compl. ¶¶27-28,58,128-129; see also Finnegan, 
Amid a National Immigration Battle, Fewer International 
Doctors Seek U.S. Jobs, Fierce HealthCare (Feb. 20, 2018) 
(internet). 

56 Immigrant Doctors Project, https://immigrantdoctors.org; 
see also Barry-Jester, Trump’s New Travel Ban Could Affect 
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physicians from the designated countries are unable 
to commence or continue their employment at public 
hospitals, the ensuing staffing disruptions will 
adversely affect the quality of our healthcare services 
and put the health of our communities at risk.57 

II. THE PROCLAMATION’S HARMS ARE COGNIZABLE 

UNDER THE IMMIGRATION AND NATIONALITY ACT 

To press a statutory claim, a plaintiff must show 
among other things that the interests the plaintiff 
seeks to vindicate “fall within the zone of interests 
protected by the law invoked.” Lexmark Int’l Inc. v. 
Static Control Components, Inc., 134 S.Ct. 1377, 1388 
(2014). As the Ninth Circuit correctly held, Hawaii’s 
“efforts to enroll students and hire faculty members 
who are nationals from the [targeted] countries fall 
within the zone of interests of the INA” (Pet. App. 22a), 
a statute that contains numerous provisions governing 
the admission of foreign-national students, scholars, 
and faculty into the country on temporary non-
immigrant visas58 or employment-based immigrant 
visas.59   

Indeed, our state colleges and universities are in 
many cases the entities petitioning for approval of a 

                                                                                          
Doctors, Especially in the Rust Belt and Appalachia, 
FiveThirtyEight (Mar. 6, 2017) (internet). 

57 Third Am. Compl. ¶¶27,58-59,116,128; Saleh, Hospitals in 
Trump Country Suffer As Muslim Doctors Denied Visas to U.S., 
Intercept (Aug. 17, 2017) (internet); see also Finnegan, supra 
(medical community fearful of ban’s “detrimental impact on the 
healthcare system”). 

58 See, e.g., 8 U.S.C. §1101(a)(15)(F),(H),(J),(O). 
59 See, e.g., 8 U.S.C. §1153(b)(1)(A),(B); (b)(2); (b)(3)(A)(ii). 
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potential employee’s entry into the country, bringing 
them directly within the ambit of the INA. As 
employers, our universities sponsor and file 
employment-based immigrant or non-immigrant/ 
temporary worker petitions with U.S. Citizenship and 
Immigration Services (USCIS) on behalf of certain of 
our prospective employees.60 Only after the employer’s 
petition is approved can the prospective employee 
apply for and receive a work visa. In some cases, the 
INA also requires the employer to obtain an approved 
labor certification from the Department of Labor, see 
8 U.S.C. §1182(a)(5)(A), before filing a petition.61  

The Proclamation, by interfering with this process, 
has substantially disrupted the ability of our public 
institutions to meet their academic staffing needs, 
resulting in increased administrative burdens and the 
expenditure of additional resources. See supra 5-6, 10-
11. These bans have also caused the wastage of funds 
that amici States have spent preparing visa petitions 
for employees or prospective employees. For example, 
the State University of New York provides legal and 
financial support for the immigrant and non-
immigrant work petitions of certain prospective 
employees, including teaching faculty, researchers, 
and physicians.62 Specifically, the University assists 
in preparing “employment-based petitions and 
                                                                                          

60 U.S. Dep’t of State, Temporary Worker Visas (internet); 
USCIS, Temporary (Nonimmigrant) Workers (internet); U.S. 
Dep’t of State, Employment-Based Immigrant Visas (internet).   

61 USCIS, Permanent Workers (internet); Employment-
Based Immigrant Visas, supra; Temporary Worker Visas, supra. 

62 State Univ. of N.Y., Legal and Financial Support for 
Immigration Petitions Policy, Doc. No.8500, 
§§I(C),II(A)(internet).  
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applications for nonimmigrant categories such as the 
H-1B Temporary Worker, O-1 Extraordinary Ability 
and the TN-1 NAFTA categories.”63 In addition to such 
“employment sponsorship,” the University also 
provides “related financial support for standard 
processing, government filing fees and [other related] 
costs.”64 And for those working under employment-
based immigrant visas, the University will help 
“prepare petitions and applications” for “permanent 
residence based on University employment.”65  

Because state universities acting as employers are 
direct and necessary participants in the INA’s scheme 
for the filing of employment-based petitions, they fall 
within its zone of interests. Petitioners now claim for 
the first time that no respondents, including Hawaii, 
have any cognizable interest “in the denial of a visa or 
entry to an alien abroad” under “the particular INA 
provisions they invoke” (Pet. Br. 24-25 [emphasis 
added]), namely, 8 U.S.C. §§1152(a)(1)(A), 1182(f), and 
1185(a)(1). But this Court has already made clear that 
when “considering whether the ‘zone of interest’ test 
provides or denies standing,” it is “not limited to 
considering the statute under which respondents 
sued, but may consider any provision that helps [the 
Court] understand Congress’ overall purposes” in the 
comprehensive scheme as a whole. Clarke v. Securities 
Industry Ass’n, 479 U.S. 388, 401 (1987); see also id. at 
396-97 (observing the phrase “a relevant statute” in 
the Administrative Procedure Act, 5 U.S.C. §702, is to 
be interpreted “broadly”). In Clarke, the Court rejected 
an argument that focused “too narrowly” on only one 

                                                                                          
63 Id. §I(C). 
64 Id. §§II(A),III(F)(1)-(2). 
65 Id. §I(C). 
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section of the National Banking Act without 
“adequately plac[ing]” that section in the act’s “overall 
context.” Id. at 401. And the Court held the plaintiff 
had standing to sue after considering related provi-
sions of the Act, as well as the fact that “[t]he interest 
[plaintiff] assert[ed] ha[d] a plausible relationship to 
the policies underlying [those provisions].” Id. at 403. 
Likewise, here, in evaluating whether Hawaii meets 
the zone-of-interests test, this Court should not 
consider in isolation the particular INA provisions 
alleged to have been violated, but should take into 
account the complex and inter-connected regulatory 
structure of the INA as a whole, as well as the INA’s 
overall objective of facilitating the adjudication and 
issuance of immigrant and non-immigrant visas to 
those who meet its criteria for eligibility—including 
for family reunification and employment purposes.66  

While the States certainly understand that there 
is no absolute right to the issuance or renewal of a 
particular individual’s visa, our institutions—like 
other employers of foreign nationals—have come to 
rely on a degree of predictability in the visa system as 
a whole in making their faculty hiring and student 
admissions decisions, as well as an expectation that 
visa determinations will be free from discriminatory 
animus, including by virtue of the protection afforded 
by one of the specific provisions at issue here. See 8 
U.S.C. §1152(a)(1)(A) (prohibiting discrimination “in 
the issuance of an immigrant visa” based on “the 
person’s race, sex, nationality, place of birth, or place 

                                                                                          
66 See Holder v. Martinez Gutierrez, 566 U.S. 583, 594 (2012) 

(recognizing that the INA’s purposes include “promoting family 
unity” and “providing relief to aliens with strong ties to the 
United States”).  
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of residence”). All of this was abruptly upended by the 
series of successive travel bans, including the now-
permanent ban enshrined in the Proclamation, 
injuring the States’ statutorily protected interests in 
ways that undeniably “implicate[ ]  the policies of the 
[INA],” Clarke, 479 U.S. at 403. Accordingly, 
petitioners are mistaken in asserting that Hawaii falls 
outside the INA’s zone of interests and thus lacks 
standing to assert its statutory challenge.67   

III. THE PROCLAMATION’S HARMS ARE COGNIZABLE 

UNDER THE ESTABLISHMENT CLAUSE 

Petitioners’ claim (Br. 26-30) that States lack 
cognizable Establishment Clause interests is flatly 
contradicted by the original meaning and purpose of 
the Clause. One of the Clause’s original purposes was 
to prevent the federal government from forcing its 
religious preferences upon States.68 As Justice 
Thomas has noted, in this regard the Clause was 
designed to serve as “a federalism provision.” Elk 
Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 45 
(2004) (Thomas, J., concurring); see also Town of 
Greece v. Galloway, 134 S.Ct. 1811, 1836 (2014) 

                                                                                          
67 See Bank of America Corp. v. City of Miami, 137 S.Ct. 

1296, 1303 (2017) (City had standing to assert statutory claim 
where injuries were “arguably within the zone of interests” 
protected by the statute) (emphasis in original); Clarke, 479 U.S. 
at 399 (zone-of-interests test “is not meant to be especially 
demanding” and only forecloses suit when a “plaintiff’s interests 
are so marginally related to or inconsistent with the purposes 
implicit in the statute”).  

68  See Story, Commentaries on the Constitution of the United 
States, §1879, at 633-34 (5th ed. 1891); Amar, The Bill of Rights 
32-42, 246-57 (1998). 
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(Thomas, J., concurring) ([“T]he States are the particu-
lar beneficiaries of the Clause.”). To be sure, States’ 
original power over religious matters was later limited 
by the Fourteenth Amendment. Everson v. Board of 
Educ., 330 U.S. 1 (1947). But while States are no longer 
free to establish official churches, the Constitution 
continues to protect state efforts to welcome diverse 
religious groups and combat religious discrimination 
to the extent allowed by federal law, including through 
enforcement of our own state anti-discrimination 
laws. Alfred L. Snapp & Son, Inc. v. Puerto Rico ex rel. 
Barez, 458 U.S. 592, 607-08 (1982) (recognizing State’s 
interests in ensuring that its residents are “not 
excluded from the benefits that are to flow from 
participation in the federal system” and in “securing 
observance of the terms under which it participates in” 
that system). 

The disputed provisions of the Proclamation are 
tainted by anti-Muslim animus in violation of the 
Establishment Clause. As respondents explain (Br. 6-
12, 61-76), the Proclamation did not cure the animus 
that infected the prior Orders, but continues the same 
federal policy, paving the way for a religious test for 
entry into the country and affecting the religious 
makeup of our States and communities. Even setting 
aside any pre-election statements by the President 
and his close advisors, “the President’s inauguration 
did not herald a new day.” IRAP v. Trump (“IRAP II”), 
883 F.3d 233, 266 (CA4 2018). As the Fourth Circuit 
has explained, in view of the President’s continuing 
and undisputed statements of anti-Muslim bias, and 
the proximity of those statements to his proposed 
Muslim ban and his various executive actions on the 
subject—including the Proclamation, which he and his 
advisors described as having the same goal as the 
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prior Orders—an objective observer could only 
conclude that the primary purpose of the 
Proclamation was “to exclude Muslims from the 
United States.” Id. at 264-69.69  

Contrary to petitioners’ characterization (Br. 28), 
amici States are not simply suffering the “indirect 
effects” of alleged discrimination against foreign 
nationals with no constitutional rights of their own. 
Rather, by unlawfully injecting religious bias into our 
Nation’s immigration policy, the Proclamation 
impairs the constitutionally protected interest that 
amici States and Hawaii possess in prohibiting 
religious discrimination and maintaining welcoming 
communities where people of all faiths or no faith feel 
welcome. It does so not only by excluding large 
numbers of Muslims, but also by contributing to an 
environment of fear and insecurity among our 
residents that runs counter to amici States’ deeply 
held commitment to inclusiveness and equal 
treatment.70 Moreover, blocking the admission of 

                                                                                          
69 Unlike a statute, which is the act of a collective body, and 

therefore presents some difficulties in discerning legislative 
intent from the statements of individual legislators, the 
Proclamation is the act of a single official, and there is no such 
barrier to treating the President’s statements as probative of his 
intent in promulgating it. The multi-agency review conducted by 
other allegedly non-biased government officials (Pet. Br. 
58,63,71) does not save the Proclamation. As the Fourth Circuit 
explained, because “our Constitution describes a ‘unitary 
executive’” and the President “alone had the authority to issue 
the Proclamation[,] he is responsible for its substance and 
purpose.” IRAP II, 883 F.3d at 268 n.16. 

70 See supra 17-18; see also Williams, Under Trump, Anti-
Muslim Hate Crimes Have Increased at an Alarming Rate, 
Newsweek (July 17, 2017) (internet) (91% increase in anti-
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individuals based on their religious beliefs has a 
substantial harmful effect on amici States and Hawaii 
by, among other things, reducing tax revenues—an 
effect which by itself is sufficient to establish standing.  
See, e.g., Wyoming v. Oklahoma, 502 U.S. 437, 449-50 
(1992). 

Thus, under such “highly unusual facts,” IRAP II, 
883 F.3d at 269, Hawaii and amici States have 
standing to protect their own interests by vindicating 
the structural dictates of the Clause. Cf. 
Massachusetts v. EPA, 549 U.S. 497, 518–20 (2007). 

IV. THE PROCLAMATION’S VIOLATIONS AND 

THE ACTUAL AND THREATENED HARMS 

TO PUBLIC INTERESTS THROUGHOUT THE 

COUNTRY WARRANTED A NATIONWIDE 

PRELIMINARY INJUNCTION 

The Ninth Circuit correctly held that preliminary 
relief was justified to restrain the Proclamation’s 
likely violations of the INA, and that the nationwide 
scope of that relief was justified by the nature of the 
violation, as well as the nationwide reach of the 
injuries to public interests in particular (Pet. App. 
56a-61a). See also IRAP II, 883 F.3d at 270-73 
(affirming similar nationwide preliminary injunction 
of the Proclamation based on likelihood of success of 
Establishment Clause challenge).  

                                                                                          
Muslim hate crimes in U.S. in first half of 2017 as compared to 
same period in 2016); Buncome, Islamophobia Even Worse Under 
Trump Than After 9/11 Attacks, Independent (Dec. 27, 2017) 
(internet) (1,851 incidents of Islamophobia between January and 
September 2017). 
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A. A Nationwide Injunction Is 
Essential in This Case 

The Ninth Circuit properly concluded that the 
harms, equities, and the public interest weigh 
decidedly in favor of preliminary relief.71 See Winter v. 
Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008) 
(factors to be considered); Weinberger v. Romero-
Barcelo, 456 U.S. 305, 312 (1982) (balancing of 
equities requires courts to “pay particular regard for 
the public consequences”).72   

This Court reached a similar conclusion when it 
considered petitioners’ application to stay the 
preliminary injunctions issued against the Proclama-
tion’s predecessors. The Court there evaluated the 
same “relative harms” to the parties, “as well as the 
interests of the public at large.” 137 S.Ct. at 2087. 
After balancing those factors, the Court left significant 
portions of those injunctions in place to protect 
“foreign nationals who have a credible claim of a bona 
fide relationship with a person or entity in the United 
States,” in view of the significant public interests at 
stake. Id. at 2088.  

The equities at stake here weigh even more 
strongly in favor of preliminary relief than in the 
previous litigation. See id. at 2087 (“[c]rafting a 
preliminary injunction” is “often dependent as much 
on the equities of a given case as the substance of the 

                                                                                          
71 Indeed, petitioners do not advance any criticism of the 

balancing of the equitable factors performed by the courts below. 
72 The injunction was also appropriate because respondents 

have made a strong showing of the likelihood of success on the 
merits of their statutory and constitutional claims. Hawaii Br. 
30-76; Winter, 555 U.S. at 20. 
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legal issues it presents”). Not only have defendants 
persisted in their failure to provide any concrete 
evidence of true national security risk,73 but the 
Proclamation’s ban is now indefinite and will likely 
result in permanent—as opposed to temporary—
harms to respondents and others who are similarly 
situated, including amici States and their residents. 
Id. at 2088 (concluding that claimed national security 
interests did not outweigh such harms). 

The Ninth Circuit adopted the precise balancing 
previously struck by this Court, observing that the 
injunction simply “preserve[s] the status quo as it 
existed prior to the Proclamation while the merits of 
the case are being decided” because petitioners have 
“been able to successfully screen and vet foreign 
nationals from the countries designated in the 
Proclamation under current law for years.”74 (Pet. 
App. 59a.) 

Moreover, the scope of the injunction—even as 
narrowed by the Ninth Circuit—appropriately 
accounted for the nature of the Proclamation’s 
violations and the need to restrain the systemic, 
nationwide harm perpetuated by it, including the 
harms to amici States. District courts exercising their 
equity jurisdiction enjoy broad and “sound discretion 

                                                                                          
73 See Nowrasteh, New Government Terrorism Report 

Provides Little Useful Information, Cato Inst. (Jan. 16, 2018) 
(internet) (most recent government report “produces little new 
information on immigration and terrorism and portrays some 
misleading and meaningless statistics as important findings”). 

74 Current immigration law contains well-established, 
individualized vetting processes, which already permit the 
exclusion of foreign nationals who present a national security 
concern, 8 U.S.C. §1182(a)(3), or about whom officials lack 
adequate information, id. §1182(a)(7). 
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to consider the necessities of the public interest when 
fashioning injunctive relief.” United States v. Oakland 
Cannabis Buyers’ Coop., 532 U.S. 483, 496 (2001). 
Indeed, “[c]ourts of equity may, and frequently do, go 
much farther both to give and withhold relief in 
furtherance of the public interest than. . .  when only 
private interests are involved.” Virginian Ry. v. 
Railway Employees, 300 U.S. 515, 552 (1937).  

Consistent with these principles, the Ninth 
Circuit recognized that the myriad harms flowing 
from the Proclamation’s ban—including to the 
proprietary interests of States—exemplify the public 
interests affected, and would not fully be addressed by 
injunctive relief limited to redressing only respon-
dents’ individual injuries (Pet. Br. 73-74). The 
extensive, particularized harms to amici States thus 
underscore the appropriateness of the injunction’s 
nationwide scope (Pet. App. 60a); supra, Point I; see 
also IRAP II, 883 F.3d at 271 (noting the Proclama-
tion’s “broad[] deleterious effect on the public interest”).   

As the Ninth Circuit further observed, “[a]ny 
application of §2 of the Proclamation would exceed the 
scope of §1182(f) [and] violate §1152(a)(1)(A)” (Pet. 
App. 62a-63a). The Fourth Circuit similarly concluded 
that because “the Proclamation was issued in violation 
of the Constitution, enjoining it only as to [the 
p]laintiffs would not cure its deficiencies.” IRAP II, 
883 F.3d at 273. A nationwide injunction was thus 
additionally warranted because “the scope of injunc-
tive relief is dictated by the extent of the violation 
established.” Califano v. Yamasaki, 442 U.S. 682, 702 
(1979); see Swann v. Charlotte-Mecklenburg Bd. of 
Educ., 402 U.S. 1, 16 (1971) (“As with any equity case, 
the nature of the violation determines the scope of the 
remedy.”).  
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The injunction is also particularly appropriate 
here given the immigration context—both because a 
nationwide scope is “necessary to provide complete 
relief” to respondents, Madsen v. Women’s Health Ctr. 
Inc., 512 U.S. 753, 765 (1994), and in view of the 
importance of uniformity in the application and 
enforcement of federal immigration law. Petitioners 
assert (Br. 74) that “[t]he desirability of uniformity 
has nothing to do with the extent of respondents’ own 
putative injuries”; but this cursory statement 
improperly conflates the two distinct concerns.  

First, as the Ninth Circuit explained (Pet. App. 
62a), “it would be impracticable or impossible for 
[Hawaii] to name all those who would apply to the 
University of Hawaii . . .  but have been chilled or 
prevented by the Proclamation from doing so.” Thus, 
although a nationwide injunction may have the effect 
of protecting non-party individuals and entities like 
amici States from related harm, such an effect does 
not in and of itself make the injunction impermissibly 
overbroad where the scope is also “necessary to give 
[Hawaii] a full expression of [its] rights.” (Id.)  

Second—and notwithstanding the Proclamation’s 
severability clause (Pet. Br. 74)—“piecemeal relief 
would fragment immigration policy” where the 
Constitution and Congress require that such laws 
“‘should be enforced vigorously and uniformly.’” (Pet. 
App. 62a); see IRAP II, 883 F.3d at 273 (similarly 
invoking importance of uniform enforcement of 
immigration law in support of nationwide injunction). 
Indeed, this Court reaffirmed the importance of 
treating similarly situated individuals alike under the 
policies set forth in the Proclamation’s predecessors 
when the Court preserved the previous preliminary 
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injunctions “with respect to... those similarly situated 
[to respondents].” 137 S.Ct. at 2087.   

Uniform application of federal immigration policy 
by virtue of a nationwide injunction is necessary in 
cases like this for another reason: in the immigration 
context, “[g]eographically limited injunctions are sure 
to create confusion” or “be impossible to implement in 
practice.”75 For example, after a Massachusetts 
district court issued an injunction enjoining portions 
of the initial Executive Order only as to individuals 
arriving to the country at Boston’s Logan Airport, see 
Tootkabani v. Trump, No. 17-cv-10154 (D. Ma. 2017), 
some foreign nationals entered the country through 
that point of entry and then traveled on to other 
States—“rendering the geographic limit on the 
injunction pointless” by making that part of the ban 
that was not enjoined functionally inoperative—while 
others “were barred from boarding flights headed to 
Logan despite the court order because airline 
personnel and other officials were confused about 
what the law required of them in light of the limited 
injunction.”76 Travel among the 50 States by a non-
citizen lawfully present in one of them is not restricted, 
and immigration policies must “be comprehensible to 
the noncitizens who must follow them and other actors 
who must interpret and apply them (such as 
airlines).”77 See Lemon v. Kurtzman, 411 U.S. 192, 200 

                                                                                          
75 Frost, The Role and Impact of Nationwide Injunctions By 

District Courts, Written Testimony for the H. Comm. on the 
Judiciary, at 8 (Nov. 30, 2017) (internet). 

76 Id. (citing Sacchetti, Confusion Rules After Court Order 
Temporarily Halts Trump Immigration Ban, Boston Globe (Jan. 
30, 2017) (internet)).  

77 Id. at 5,7-8. 
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(1973) (“equitable remedies” look to “what is neces-
sary, what is fair, and what is workable”). Anything 
short of a nationwide injunction in the present case 
will implicate these very same concerns. 

B. The Need for a Nationwide Injunction 
in This Case Is Not Outweighed by Any 
Other Consideration. 

Contrary to petitioners’ claim (Br. 75), nationwide 
injunctions have long been “a regular feature of the 
equitable jurisprudence of federal courts.”78 And 
despite some commonly identified disadvantages,79 
courts adjudicating facial challenges have not 
hesitated to issue or affirm nationwide injunctions 
upon ultimately concluding that the challenged 
federal action is unlawful. For example, “when a 
reviewing court determines that agency regulations 
are unlawful, the ordinary result is that the rules are 
vacated—not that their application to the individual 
petitioners is proscribed.” National Mining Ass’n v. 
U.S. Army Corps of Eng’rs, 145 F.3d 1399, 1409 (CADC 
1998); see also Dimension Fin. Corp. v. Board of 
Governors, Fed. Reserve Sys., 744 F.2d 1402, 1411 
(CA10 1984) (enjoining Board from “attempt[ing] to 
enforce or implement” regulations that exceeded its 
rule-making authority), aff’d, 474 U.S. 361 (1986). But 
even if nationwide injunctions should not necessarily 
issue against the federal government every time a 
court upholds a challenge to a federal law or policy, 
there is no reason to categorically eliminate the 

                                                                                          
78 Siddique, Nationwide Injunctions, 117 Columbia L. Rev. 

2095, 2097 (2017) (collecting cases). 
79 Id. at 2124-25; Frost, supra at 8-10. 
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availability of such relief in appropriate cases (Pet. Br. 
75-76).80 Here, in addition to being “necessary to 
provide complete relief,” Madsen, 512 U.S. at 765, the 
injunction is essential in light of the nature of the 
violations, the need for uniform and workable enforce-
ment of immigration policy, and the nationwide harm 
that the public would suffer in the absence of such 
relief. See supra 29-32. 

Neither of petitioners’ two specific concerns (Br. 
75-76) casts any doubt on the propriety of the injunc-
tion in this case. First, contrary to petitioners’ sugges-
tion, the nationwide injunction in this case does not in 
any way defeat the orderly development of the law. To 
be sure, the percolation of legal issues in the lower 
courts is an important feature of our judicial process. 
But one of the primary rationales for seeking such 
diversity in judicial perspectives is “to gain the benefit 
of adjudication by different courts in different factual 
contexts.” Califano, 442 U.S. at 702 (emphasis added). 
Here, little would be gained by additional debate in 
other courts on the questions presented in this appeal 

                                                                                          
80 See Frost, supra; Malveaux, Class Actions, Civil Rights, 

and the National Injunction, 131 Harv. L. Rev. F. 56 (2017); 
Amdur & Hausman, Nationwide Injunctions and Nationwide 
Harm, 131 Harv. L. Rev. F. 49 (2017). Even the contrary authority 
cited by petitioners (Br. 73, 75) candidly acknowledges that the 
“case of national injunctions is strongest for preliminary 
injunctions, because they preserve the status quo in the sense of 
ensuring that the plaintiff is not irreparably injured before 
judgment and the court is not robbed of its ability to decide the 
case.” Bray, Multiple Chancellors: Reforming the National 
Injunction, 131 Harv. L. Rev. 417, 476 n.333 (2017). 
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because the challenge does not depend on any 
individualized or disputed facts.81  

Moreover, a nationwide injunction enjoining 
enforcement of a federal law or policy in one court does 
not necessarily “bring[] judicial review in all other fora” 
to a halt, as petitioners incorrectly contend (Br. 75). 
Nothing about such relief prevents other parties from 
pressing their own claims in other courts. For 
example, in the recent litigation over the Deferred 
Action for Childhood Arrivals program, even after 
district court judges in both California and New York 
issued nationwide injunctions enjoining the program’s 
rescission and appellate review of those rulings is 
pending, a Maryland district court drew a different 
conclusion about the likely legality of the program’s 
rescission.82 And both the Hawaii district court in this 
case and a Maryland district court hearing the related 
challenge to the Proclamation in IRAP II, issued their 
own separate injunctions. 

Second, petitioners are mistaken in suggesting 
(Br. 75-76) that Congress has expressed a preference 
for class actions, rather than actions by sovereign 
States, as a means of obtaining broad relief against 
unconstitutional or illegal federal action. To the 
contrary, when Congress has imposed limitations on 
class actions, it has consistently made clear that those 
                                                                                          

81 See Amdur & Hausman, supra at 52-53 n.26 (discussing 
subsequent criticism of “the notion of percolation for percolation’s 
sake” by former Chief Justice Rehnquist, author of United States 
v. Mendoza, 464 U.S. 154 (1984)). 

82 Compare Regents of the Univ. of Cal. v. U.S. Dep’t of 
Homeland Sec., 279 F. Supp. 3d 1011 (N.D. Cal. 2018), and Batalla 
Vidal v. Nielsen, 279 F. Supp. 3d 401 (E.D.N.Y. 2018), with Casa 
de Maryland v. U.S. Dep’t of Homeland Sec., 2018 WL 1156769 
(D. Md. 2018). 
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limitations do not apply to actions brought by  States. 
See, e.g., 15 U.S.C. §78bb(f)(4) (federal preemption of 
private state court class actions for securities fraud 
does not apply to actions brought by States); see also 
LG Display Co. v Madigan, 665 F.3d 768 (CA7 2011) 
(antitrust actions brought by States not subject to 
restrictions of the Class Action Fairness Act, 28 U.S.C. 
§1332(d)). While the interests vindicated by States as 
plaintiffs may overlap with the interests of their 
residents, the States here seek to challenge a federal 
policy based on widespread harms to their own 
proprietary and sovereign interests. It is inconceivable 
that a sovereign State would be required to bring or 
join a class action to vindicate its own institutional 
interests. Moreover, the affected residents in our 
States are often poorly situated to file suit themselves 
or to form or join a class; thus, a class action is not a 
viable alternative.83  

Finally, principles of judicial economy counsel 
against restricting relief here to Hawaii, and requiring 
each of amici States to file and litigate to judgment 
their own individual lawsuits challenging the 
Proclamation in order to vindicate the same interests. 
See, e.g., National Mining, 145 F.3d at 1409 (“refusal 
to sustain a broad injunction is likely merely to 
generate a flood of duplicative litigation”). Indeed, 

                                                                                          
83 Malveaux, supra at 64 (“Many of the current administra-

tion’s executive orders target the most vulnerable populations in 
our society—including various minorities, immigrants, and 
children.”); see Bray, supra at 476 (acknowledging that in the 
travel ban challenges, a class might not permissibly include 
“everyone affected by the [ban] restricting entry from 
[designated] countries,” but rather, only “all travel agents, for 
example”). 
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although six of the undersigned States had jointly 
filed a separate suit, a Washington district court 
stayed that action once the appeal was taken from the 
injunction in this case,84 and the Ninth Circuit denied 
the subsequent motion of those States to intervene 
here.85 The interests of Hawaii are replicated 
throughout the Nation; the legal issues are the same 
everywhere, and no judicial interest would be served 
by restricting the geographic scope of the injunction in 
this case as petitioners request. 

In sum, there was no abuse of discretion in 
fashioning the injunctive relief at issue here, see 
McCreary County, Ky. v. ACLU of Ky., 545 U.S. 844, 
867 (2005). As we have explained, the provisional 
relief granted against petitioners is appropriate in 
light of nature of the violations, the need for uniform 
and practically enforceable immigration policy, and 
the truly irreparable nationwide harm that our States 
and our residents would suffer in the absence of such 
relief. Anything short of a nationwide injunction will 
allow numerous public harms to continue, or require 
duplicative litigation throughout the Nation. Thus, 
affirmance of the preliminary injunction is necessary 
to provide continued interim relief to amici States 
from the cumulative effects of petitioners’ series of 
discriminatory bans. 
  

                                                                                          
84 Washington v. Trump, No.17-cv-141 (W.D. Wash. 2017), 

ECF No.209. 
85 Hawaii v. Trump, No.17-17168 (CA9 2017), ECF No.61. 
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CONCLUSION 

The judgment of the Court of Appeals should be 
affirmed. 
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