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    Orange County Attorney’s Office 

    (1 Hour Professional Practice) 

 

9:55am – 10:00am   Break 

 

10:00am – 10:55am  Legislative Update 
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Speaker Biographies 
 
STEPHEN J. ACQUARIO, ESQ., is Executive Director and General Counsel of the New 
York State Association of Counties (NYSAC).  In this capacity, Mr. Acquario presents a 
single voice for the county governments of New York State.  He is responsible for the 
overall direction of the association, and oversees the association’s agendas to ensure a 
cohesive and coherent legal and legislative strategy on behalf of New York’s 62 county 
governments.  Mr. Acquario graduated magna cum laude from Albany Law School of 
Union University.  He holds a bachelor’s degree in Industrial and Labor Relations from 
the State University of New York College at Potsdam.  In addition, he earned a graduate 
certificate in Industrial and Labor Relations from Cornell University.  
 
PATRICK R. CUMMINGS, ESQ., is Counsel for the New York State Association of 
Counties (NYSAC).  In this capacity, he works with the New York State legislature 
regarding pending legislation in order to help county government run more efficiently.  
Mr. Cummings also provides support, when requested, to county attorneys regarding 
laws, policies, and cases that impact counties.  Prior to joining NYSAC in 2011, he was 
an Assistant County Attorney for Schenectady County. 
 
MARTIN L. DOSTER, ESQ., is Senior Environmental Coordinator for the firm’s 
Environment & Energy Practice Team at Lippes Mathias Wexler Friedman LLP, in 
Buffalo, NY.  He advises clients on contamination issues, cleanup requirements, and 
cost-effective remedial strategies under state and federal Superfund and brownfields 
programs.  Mr. Doster joined the firm in 2015 following a 32-year career with the New 
York State Department of Environmental Conservation, where he served as the 
Regional Remediation Engineer for Western New York.  Mr. Doster has also served as 
an adjunct professor for the University at Buffalo, where he taught courses on 
hazardous waste remediation and environmental engineering design. He also serves as 
the firm’s Chief Operating Officer and is responsible for overseeing employee relations 
and human resources issues, accounts receivable coordination, vendor relations, and 
coordinating the firm’s strategic initiatives.  Mr. Doster received a B.S. in chemical 
engineering from the University at Buffalo.  He has received a number of awards, 
including the U.S. Environmental Protection Agency Environmental Quality Award; 
NYSDEC Region 9 Quality Award for Dedication and Leadership; NYSDEC Multi-Media 
Pollution Prevention Award; and Buffalo Niagara Riverkeeper Recognition Award for 
Ecological Stewardship. 
 
DOUGLAS GOODFRIEND, ESQ., is a Bond Counsel Partner in the Public Finance 
Department of Orrick, Herrington & Sutcliff, the number one bond counsel firm in the 
nation for every year in the last ten years according to The Bond Buyer.  Mr. Goodfriend 
has extensive experience in municipal general obligation financings.  He has worked 
with counties on financing for capital.  His specialized areas of New York municipal law 
interest include open spaces programs and financings; town and county improvement 



district formation, consolidation, and improvement; innovative lease-purchase 
financings; bond resolution referendum law; village local improvement programs; and 
the drafting of local laws and propositions, as well as state legislation on behalf of 
clients.  Mr. Goodfriend holds memberships in the American Bar Association, the New 
York State Bar Association, and the National Association of Bond Lawyers.  He is a 
Harlan Fiske Stone Scholar, a Fulbright Scholar, and a Social Science Research 
Council Fellow.  He was the topical issue editor for the Columbia Journal of 
Transnational Law.  Mr. Goodfriend received a JD from Columbia Law School, an MA 
from the University of Chicago, an MTS from Harvard University, and a BA from the 
New College of the University of South Florida.  He is one of the authors of Bond Basics 
for Counties in New York State, the only primer on the subject, and numerous articles 
and essays. Mr. Goodfriend is admitted to practice in New York. 
 
DAVID S. MEFFERT, ESQ., is a Senior Assistant County Attorney serving in the Family 
Court Unit of the Orange County Department of Law, where he handles JD and PINS 
cases.  He received a BS from the University of Texas at Austin, a JD from St. Mary’s 
University School of Law in San Antonio, Texas, and was admitted to the Texas bar in 
1995.  Mr. Meffert was a solo practitioner in San Antonio, practicing in the areas of adult 
and juvenile criminal defense, divorce, custody and child support.  In 1999, Mr. Meffert 
became a prosecutor for the Office of the City Attorney for the City of San Antonio, 
initially in their domestic violence unit, and eventually taking over the prosecution of 
environmental and quality of life cases for the city.  In 2001, he and his wife relocated to 
Orange County.  Mr. Meffert joined the Orange County District Attorney’s Office as an 
Assistant District Attorney, working in the Local Court Unit, Grand Jury Unit and 
Investigations Unit, where he handled various white-collar crimes.  In 2006, Mr. Meffert 
moved to the Orange County Department of Law.  In addition to his duties with the 
Department of Law, he also serves as the Special District Attorney for Orange County, 
handling cases that the District Attorney’s Office was unable to prosecute due to 
conflicts.  Mr. Meffert is certified by the DCJS Municipal Police Training Council as a 
General Topics Instructor and has spoken on various topics relating to juvenile 
delinquency and PINS law at the Orange County Police Academy and various police 
departments within the County.  
 
MICHAEL L. NISENGARD, ESQ., is a Senior Associate at Lippes Mathias Wexler 
Friedman LLP, in Buffalo, NY.  Mr. Nisengard has over ten years of experience in 
commercial real estate law representing owners, landlords, tenants, buyers, sellers, 
borrowers, lenders, and investors in purchases, sales, leases, financing, and title and 
due diligence review.  He also handles a variety of real property title matters, including 
negotiating and finalizing easements, covenants, restrictions, rights of way, and other 
matters granting or restricting land rights as well as any disputes related to these 
matters.  Mr. Nisengard handles residential real estate matters and has experience with 
condominium and owners associations.  He also assists with structuring and negotiating 
all phases of real estate development projects throughout New York State and the 
country, and across many classes of property (both vacant and improved), including 
office, medical, residential, retail, manufacturing, warehouse, and industrial uses.  Mr. 
Nisengard represents individuals, small businesses, not-for-profit organizations, and 



national/international companies.  Prior to joining Lippes Mathias Wexler and Friedman, 
Mr. Nisengard worked with the New York State Senate and as a legislative analyst with 
a lobbying firm.  He received a JD cum laude from the University at Buffalo School of 
Law; an MS in Natural Resources Management from SUNY College of Environmental 
Science and Forestry at Syracuse University, and a BA from Binghamton University.  
Mr. Nisengard is admitted to practice in New York. 
 
JENNIFER C. PERSICO, ESQ., is a Partner and Litigation Practice Team Co-Leader 
with Lippes Mathias Wexler Friedman LLP.  She has extensive experience in business 
disputes and commercial litigation matters, including contract claims on behalf of 
both plaintiffs and defendants.  She also has significant experience in municipal law. 
Ms. Persico’s practice includes assisting municipalities in defending 1983 claims, 
resolving land use issues, drafting local laws and governance issues.  She has 
extensive experience in resolving complex disputes on behalf of her clients using both 
litigation and non-litigation methods. Each year since 2015, she has been named one of 
the Legal Elite of WNY by Business First of Buffalo and Buffalo Law Journal and has 
been named to the prestigious The Best Lawyers in America © list since 2018.  Ms. 
Persico previously served as Majority Counsel to the Erie County Legislature and was a 
long-time member of the Board of Directors of the Western New York Trial Lawyers 
Association.  Ms. Persico is vice chair and chair-elect of the Board of Directors of the 
Erie County Medical Center, and has engaged in many other community initiatives.  
She received a JD from the University at Buffalo School of Law and a BS from the 
University at Buffalo.   
 
IAN A. SHAVITZ, ESQ., is the Team Leader of the Environment and Energy Practice 
Team at Lippes Mathias Wexler Friedman LLP.  Mr. Shavitz has more than 20 years of 
experience counseling and advocating for clients on environmental and land use issues 
associated with developing large-scale infrastructure, energy, and commercial projects; 
securing federal, state and local governmental permits and approvals; advising sellers, 
purchasers, lenders, and investors on environmental issues associated with corporate, 
real estate and energy transactions; and advocating for favorable policy decisions and 
legislation before Congress. Mr. Shavitz’s clients have included corporations, 
municipalities, developers, investors, state and local governments, private equity funds, 
and Indian tribes.  While Mr. Shavitz’s practice is national in scope, he has particular 
expertise advising clients on projects, transactions and legal issues in New York State, 
where he has practiced for his entire career, and on federal issues in Washington, D.C. 
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Declining Revenues and Increasing Operating 

Expenses:

Current Borrowing Options

2



Financing 
Options

Revenue Anticipation Notes (RANs)

Tax Anticipation Notes (TANs)

Deficiency Notes

Budget Notes

3



Revenue 
Anticipation 
Notes (RANs)
and
Tax 
Anticipation 
Notes (TANs)

Temporary Revenue Shortfalls

RANs or TANs can help with cash flow for anticipated delays in receipt of
revenue in the current or succeeding fiscal year.

RANs - Issued in anticipation of the receipt of a specific revenue (most
commonly State/Federal aid or sales tax) when expenditures do not align with
the receipt of such revenues

▪ May be issued for one year and renewed if revenue for which the RAN was
issued against was not received by the maturity of the RAN; however, RAN
cannot be renewed beyond the close of the second fiscal year succeeding
the fiscal year of the original issuance date.

▪ When initially issued for the succeeding fiscal year’s revenues, RANs can
be issued within fourteen days prior to the commencement of the
succeeding fiscal year.

TANs - Issued in anticipation of the receipt of property taxes (not sales or
other taxes).

▪ May be issued for one year and renewed to the extent that property taxes
are not received by the maturity of the TAN and must be fully paid off within
five years after their original date of issue.

▪ When issued for the succeeding fiscal year’s taxes, TANs can be issued
within ten days prior to the commencement of the succeeding fiscal year.

4



Revenue 
Anticipation 
Notes (RANs)
and
Tax 
Anticipation 
Notes (TANs)

RAN and TAN Borrowings

▪ Estimated Cash Flow statement to be provided to bond counsel and included
in Official Statement or offering document showing the month or point in time
when the deficit is expected to occur to justify the need for the RAN or TAN
issuance .

▪Cash Flow statement should also include the repayment of borrowing and also
provide the actual cash flow of the prior fiscal year.

▪Revenue/Tax Anticipation Note resolution to be adopted by the governing board
by simple majority vote. No estoppel period is required. Resolution is effective
immediately, not subject to public referendum.

▪Consult with Bond Counsel & Municipal Advisor on appropriate timing and sizing
of issuance.

Limitations

(1) If it has been determined that the revenue or taxes in the budget will not, in
fact, be received at all during the fiscal year, then a RAN or TAN cannot be
issued in anticipation of receipt.

(2) When issuing ahead of a fiscal year in anticipation of next year revenues, it is
for that next year’s initial cash flow problem, not to fill current fiscal year shortfall.

5



Deficiency 
Notes

Non-Temporary Revenue Shortfalls

▪Deficiency notes may be issued to finance a deficiency of funds caused by

revenues which were less than the estimated amount budgeted in the

current fiscal year (up to five percent of the budget) .

▪Deficiency note resolution to be adopted by the governing board by simple

majority vote. No estoppel period is required. Resolution is effective

immediately, not subject to public referendum.

Limitations

(1) Must be paid off in next fiscal year unless issued after adoption of next

fiscal year budget (if so, two (2) years total to pay off).

(2) No authority to “bond out” the revenue loss over a longer period of time.

6



Budget Notes

Unanticipated Operational Expenses

▪The COVID-19 Pandemic has caused fiscal stress to local governments and school

districts with unexpected increased operating expenses (often not offset by any

revenue savings due to suspended programs).

▪Local governments may issue budget notes in any fiscal year to provide funding for

unexpected expenditures for which insufficient or no provision was made in the

budget (up to five percent of the budget) or for necessary expenditures resulting

from an unforeseen public emergency.

▪May be issued to cover expenses related to unforeseen public emergencies,

however, there is no authority to issue budget notes for a revenue shortfall.

▪Budget notes may be renewed but must not mature later than the close of the fiscal

year succeeding the fiscal year in which the budget notes were originally issued.

▪To be redeemed in full at maturity with taxes or assessments levied for the fiscal

year in which the budget notes mature or revenues legally available during the fiscal

year in which the budget note was issued.

▪Budget note resolution to be adopted by the governing board by simple majority

vote. No estoppel period is required. Resolution is effective immediately, not

subject to public referendum.

Limitations

(1) Must be paid off in next fiscal year unless issued after adoption of next fiscal year

budget (if so, two (2) years total to pay off).

(2) No authority to “bond out” the expenses over a longer period of time.

7



Draft New Financing Legislation

8



SECTION 29.20 DEFICIENCY NOTES

Orrick |
9

a. Any municipality, school district or district corporation may issue deficiency notes during any fiscal year to

finance a deficiency in any fund or funds arising from revenues being less than the amount estimated in the budget

for such current fiscal year. Such notes may be issued in such amount as the finance board shall determine to be

necessary, but not to exceed five per centum of the amount of the annual budget of such municipality, school district

or district corporation.

b. Deficiency notes may be renewed from time to time, but such notes, including the renewals thereof, shall

mature not later than the close of the fiscal year succeeding the fiscal year in which such notes are issued.

However, such notes, including the renewals thereof, may mature not later than the close of the second fiscal year

succeeding the fiscal year in which such notes are issued, when authorized and issued during a fiscal year at a time

subsequent to the date of the adoption of the annual budget for the next succeeding fiscal year, by a municipality,

school district or district corporation in which the total amount of taxes or assessments levied for a fiscal year is

determined pursuant to an annual budget adopted during the fiscal year preceding such fiscal year.



Orrick |
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DEFICIENCY NOTES

Provision Current Law Proposed Law

Maximum Maturity of Notes Must pay off in next fiscal year unless issued 

after adoption of next FY budget (then 2 years 

total)

Authorizes renewal for period up to 5 years 

from original issuance date if issued for budget 

deficiency resulting from unforeseen public 

emergency including epidemics (with annual 

principal installments)

Borrowing Size Limitation 5% of annual budget CFO certified amount

Conversion To Bonds; Original Bond 

Issuance

Not authorized Authorizes issuance of bonds for this purpose 

either initially or to redeem notes, subject to 

OSC review of budget deficit

Period of Probable Usefulness For Bond 

Issuance (Maximum Maturity of Bonds)

Not authorized Deficit of 2% or less of annual budget:  10 

years

Deficit exceeds 2% of annual budget:  15 years

Private Sale Marketing of Bonds Not authorized Authorizes subject to OSC approval of terms 

and conditions

Applicability to Type of Local Government 

Unit

Municipality, School District, District Corp. Municipality, School District, District Corp., 

BOCES

Method(s) of Authorization Note resolution of board 1. Note resolution of board

2. Bond resolution of board (not subject to 

mandatory or permissive referendum or prior 

public vote)



SECTION 29.00 BUDGET NOTES

Orrick |
11

a. 1. Any municipality or district corporation, other than a fire district, may issue budget notes during any fiscal year for any

unforeseeable public emergency during such year such as epidemic, conflagration, riot, storm, flood, earthquake or other

unusual peril to the lives and property of the citizens of such unit of government in such amount as the finance board shall

determine to be necessary, but no municipality may issue such notes for emergencies in behalf of any local improvement

district. Any school district may issue budget notes during any fiscal year to provide temporary school buildings or facilities in

such year when such buildings or facilities are necessitated because of an unforeseeable public emergency during such year

such as epidemic, conflagration, riot, storm, flood, earthquake or other unusual circumstance preventing the use in whole or

in part, of the buildings or other facilities used by such school district.

2. Any municipality or district corporation which adopts an annual budget may issue budget notes during any fiscal year for

expenditures for which an insufficient or no provision is made in the annual budget for such fiscal year in an amount not to

exceed five per centum of the amount of such annual budget.

Notwithstanding the foregoing limitation, any fire district may issue budget notes pursuant to this subdivision in the amount of

at least one thousand dollars. In addition, any county which adopts an annual budget may issue budget notes pursuant to

this subdivision without limitation as to amount for necessary expenditures for the apprehension and prosecution of persons

charged with the commission of crime and for which an insufficient or no provision has been made in the annual budget for

such fiscal year.



SECTION 29.00 BUDGET NOTES (CONTINUED)

Orrick |

12

If, however, any such municipality or district corporation may issue budget notes for any such expenditures pursuant to the

provisions of any other paragraph of this section, such municipality or district corporation shall not issue budget notes for any

such expenditures pursuant to this subdivision. Any town, and any county, in computing “the amount of the annual budget”

for the purposes of this subdivision shall not include any amounts which are to be paid in the first instance from improvement

district assessments.

3. A school district may issue budget notes during the last nine months of any fiscal year for expenditures for which an

insufficient or no provision is made in the annual budget for such fiscal year in an amount not to exceed five per centum of

such annual budget. The foregoing limitation shall not be applicable in any case in which a budget note resolution has been

adopted by the finance board of a school district and has been approved by a majority of the qualified voters of the school

district present and voting at any annual or special meeting of the school district held pursuant to the provisions of the

education law during the last nine months of such fiscal year. The notice for any such meeting, in addition to complying with

applicable provisions of the education law, must state that such budget note resolution will be submitted for approval by the

voters at such meeting;  the purpose for which moneys are proposed to be borrowed under such resolution;  the total amount

proposed to be borrowed, and the fiscal year in which taxes are required to be levied for the payment of the budget note

proposed to be issued. The vote at any such meeting on such proposition shall be by ballot, or ascertained by taking and

recording the ayes and noes of such qualified voters attending and voting at such meeting.



SECTION 29.00 BUDGET NOTES (CONTINUED) 

Orrick |
13

3-a. Notwithstanding any other provisions of this section, where a school district can demonstrate to the satisfaction of the

commissioner of education extenuating circumstances that a waiver is warranted for the adoption of a budget note resolution

by its finance board, upon certification by the chief executive officer to the commissioner of education, in such form as the

commissioner of education shall determine pursuant to guidelines developed, for the purpose of making additional accruals

requirements in the two thousand four--two thousand five or two thousand five--two thousand six school years associated

with changes in accounting methodologies for liabilities for employer and employee contributions due and payable to a public

retirement system that will result in a tax increase to the residents of the district in the following school year, a school district

may issue budget notes during the last nine months of the school year in which such resolution is adopted, or during the first

three months of the following school year, in an amount not to exceed the amount of such additional accruals for public

pension liabilities. The limitation on the amount of budget notes contained in subdivision three of this paragraph shall not be

applicable to notes issued pursuant to this section and the amount of budget notes issued pursuant to this section shall not

be included in the computation of such limitation.

j. Except as otherwise provided in paragraph d of this section, budget notes may be renewed from time to time but such

notes, including the renewals thereof, shall mature not later than the close of the fiscal year succeeding the fiscal year in

which such notes are issued. However, such notes, including the renewals thereof, may mature not later than the close of

the second fiscal year succeeding the fiscal year in which such notes are issued, when authorized and issued during a fiscal

year at a time subsequent to the date of the adoption of the annual budget for the next succeeding fiscal year, by a

municipality, school district or district corporation in which the total amount of taxes or assessments levied for a fiscal year is

determined pursuant to an annual budget adopted during the fiscal year preceding such fiscal year.



Orrick |
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BUDGET NOTES

Provision Current Law Proposed Law
Maximum Maturity of Notes Must pay off in next fiscal year unless issued after 

adoption of next FY budget (then 2 years total)

Authorizes renewal for period up to 5 years from original 

issuance date if issued for budget deficiency resulting 

from unforeseen public emergency including epidemics 

(with annual principal installments)

Borrowing Size Limitation Not limited to 5% of annual budget if due to unforeseen 

public emergency

Unchanged

Conversion To Bonds; Original Bond Issuance Not authorized Authorizes issuance of bonds for this purpose either 

initially or to redeem notes

Period of Probable Usefulness For Bond Issuance 

(Maximum Maturity of Bonds)

Not authorized 5 years unless:

⚫ Amount exceeds 1% but does not exceed 2% of 

annual budget:  10 years

⚫ Exceeds 2%:  15 years

Private Sale Marketing of Bonds Not authorized Authorizes subject to OSC approval of terms and 

conditions

Applicability to Type of Local Government Unit Municipality

School District (restricted uses)

Fire District (restricted uses)

Municipality

School District

Fire District

BOCES

Method(s) of Authorization Note resolution of board 1. Note resolution of board

2. Bond resolution of board (not subject to mandatory or 

permissive referendum or prior public vote)



BAN EXTENSION AND RESERVE FUND USE 

LEGISLATION

15

⚫ In Local Finance Law, the general rule is a local government can issue BANs and renew them annually four

(4) times (with principal paydowns).

⚫ Unless the BAN is for an “assessable improvement”, like town improvement district projects, the remaining

outstanding principal must be”bonded out” by the fifth anniversary of the first borrowing.

⚫ Issuers with BANs issued in 2015, if not paid off this year, would be compelled to issue bonds in the current

choppy municipal bond market. This condition may also continue next year.

⚫ Legislation signed into law as Chapter 157, as amended by Chapter 126 of the Laws of 2020 now (1)

permits BANs issued in 2015 through 2021 to remain in notes up to seven (7) years from original date of

issuance, (2) permits temporary use of reserve fund monies for COVID-19 pandemic expenses to be

reimbursed over maximum five subsequent fiscal years, and (3) interfund loans for that purpose to be repaid

by close of next fiscal year.



PENDING LEGISLATION

Orrick |
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⚫ In Legislative Bill Drafting Commission:

1. Deficiency notes expansion (16455-04-0)

2. Budget notes expansion (16459-03-0)



Juvenile Delinquency – 
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Since Raise the Age 
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ISSUES THAT HAVE ARISEN WITH 

RTA SINCE ITS IMPLIMENTATION
(WE HOPED FOR THIS)

1



INSTEAD WE GOT THIS

2



3

•

•



PRESENTED/PREPARED BY:

4

DAVID S. MEFFERT
SENIOR ASSISTANT COUNTY ATTORNEY

ORANGE COUNTY ATTORNEYS’ OFFICE



CAVEAT

•
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GOALS
•

•

•

•

•
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CHANGES 

MADE TO 

OUR WORLD 

BY THE RTA 

LEGISLATION
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JUVENILE

PRACTICE

BEFORE

RAISE THE

AGE

8

Juvenile 

Delinquent

Juvenile

Offender



JUVENILE PRACTICE AFTER 

RAISE THE AGE

9



ADOLESCENT OFFENDERS

THEY WERE

PREVIOUSLY CONSIDERED ADULTS

10



JUVENILE OFFENDER

THIS DID NOT CHANGE.

11



YOUTH PART

•

•

•

12



LOCAL COURTS

13



FAMILY COURT

•

•

14



DIVERSION 

SERVICES

15

JO or AO     

Arrest

Removal From

the Youth Part

↑

↑

↑

Family Court

Youth 

Part



DESIGNATED FELONIES IN 

FAMILY COURT

•

•
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VIOLATIONS 

•

•

17



PROBLEMS THAT HAVE ARISEN 

UNDER RTA

18



THE STATUTE OF LIMITATIONS
(OR HOW YOUR CASE CAN GO OFF THE RAILS IN A HURRY)

19

16 18

OOPS!

17



THE STATUTE OF LIMITATIONS 

FOR JUVENILE MATTERS 

•

•

•

•

•WHICHEVER OCCURS EARLIER

20



SO, WHAT’S THE 

PROBLEM?

BUT:

21



THEY NEVER AMENDED THE STATUTE 

OF LIMITATIONS TO REFLECT THE 

OLDER AGE OF THE YOUTH !

22

Even Rodney can see the problem, So why 

didn’t the Legislature?



WHAT ABOUT A.O. CASES REMOVED 

FROM THE YOUTH PART

•

•

•

•

• THIS DOES NOT INCLUDE YOUTH WHO ARE REMOVED WHO HAVE 

COMMITTED A DESIGNATED FELONY UNDER FCA 301.2(8). YOU HAVE 

UNTIL THEY ARE 20.

23



WHAT COURTS HAVE SAID ABOUT THIS:

PEOPLE V. N.A., INDICTMENT 0204/20, SUP. CT., 

BRONX CO., SEPT. 25, 2020

A YOUTH PART IN BRONX COUNTY RECENTLY DECIDED THAT THE SOL ISSUE WITH THE

FCA WAS NOT A “SPECIAL CIRCUMSTANCE” THAT COULD BE USED TO KEEP AN AO IN

THE YOUTH PART. THE COURT ACKNOWLEDGED THE ISSUE BUT ORDERED REMOVAL

ANYWAY.

“IN ANY EVENT, IN MY VIEW, EVEN IF THE APPARENT CONSEQUENCE OF

REMOVAL TO THE FAMILY COURT IN THIS CASE WAS NOT THE INTENT OF THE NY 

LEGISLATURE, IT IS NOT FOR THIS COURT TO FILL IN AN ARGUABLE LEGISLATIVE

GAP OR OVERSIGHT…”

“TO CONCLUDE OTHERWISE WOULD BE TO ACCEPT THE ANOMALOUS SITUATION

WHERE CASES INVOLVING AOS INVOLVING SUBSTANTIALLY LESS SERIOUS

CIRCUMSTANCES THAT OTHERS, WOULD REMAIN IN THE YOUTH PART AND BE

SUBJECT TO THE SENTENCING PROVISIONS FOR FELONIES UNDER THE PENAL LAW, 

THAN OTHER CASES OF MORE SERIOUS CIRCUMSTANCES BECAUSE OF THE STATUTE

OF LIMITATIONS CONTAINED IN THE FCA.” 

24



WHAT COURTS HAVE SAID ABOUT THIS:

PEOPLE V. J.S., INDICTMENT NO. 70367-20, SUP. 

CT. NEW YORK CO., OCT. 2, 2020

• A YOUTH PART IN NEW YORK COUNTY RECENTLY DECIDED THAT THE SOL 

ISSUE WITH THE FCA WAS A “SPECIAL CIRCUMSTANCE” THAT COULD BE

USED TO KEEP AN AO IN THE YOUTH PART. 

“BECAUSE THE DEFENDANT TURNED 18 BEFORE A PETITION COULD BE FILED

IN FAMILY COURT ON THIS CASE, HIS CASE WOULD HAVE HAD TO BE

DISMISSED …WITHOUT THE POSSIBILITY OF THE DEFENDANT EVEN BEING

CHARGED FOR THESE ALLEGED SERIOUS AND VIOLENT ACTS.”

“SUCH A RESULT WOULD IMPEDE JUSTICE AND WOULD INSTILL LITTLE

CONFIDENCE IN THE CRIMINAL JUSTICE SYSTEM.”

25



THE SOLUTION

•

•

•

26



COMMUNICATION 
THE PRACTICAL(AND MOST LIKELY THE ONLY) SOLUTION 

• PROBATION: 

• POLICE DEPARTMENTS: 

• DISTRICT ATTORNEY’S OFFICE: 

• YOUTH PART: 

• GET THE DISCOVERY FROM THE DA’S OFFICE IN

ADVANCE OF THE REMOVAL.

27



VICTIM’S RIGHTS UNDER RTA
(OR LACK THEREOF)

28

Victims

RTA 

EXPRESS



VICTIM’S RIGHTS
•

29



VICTIM’S RIGHT TO CHOOSE 

PROSECUTION RATHER THAN 

DIVERSION

•

• PRE RTA: 

• POST RTA: 

30



SHOW ME THE MONEY, OR NOT.
RESTITUTION UNDER FCA 353.6(1)A

•

THERE IS A CAP OF $1500.00 PER

INCIDENT.

•

•

•

•
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VICTIMS’ RIGHTS AT DISPOSITION 

IN DELINQUENCY CASE

•

•

32



…”THE VICTIM SHALL 

NOT BE MADE AWARE 

OF THE FINAL 

DISPOSITION OF THE 

CASE.”

•

•

33

Even 

Rodney 

sees the 

absurdity 

of this



SUFFICIENCY OF THE REMOVAL 
PAPERWORK, LOST PAPERWORK AND TIME 

CONSTRAINTS UNDER THE FCA

(OR HOW TO AVOID GETTING BURNED
WHEN THE CASE COMES BACK) 34



REMOVAL PROBLEMS UNDER 

RAISE THE AGE

•
•
•

•
•
•

•
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WHAT IF THE REMOVAL ORDER IS 

INSUFFICIENT AS A PETITION
•

•

•

•

•
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REMOVAL AFTER PRELIMINARY HEARING 

OR UPON GRAND JURY ACTION

•

•

• REMEMBER! GRAND JURY MINUTES MUST BE SENT OVER

TO FAMILY COURT WITHIN 30 DAYS OF REMOVAL. FCA 

311.4(7) 38



REMOVAL OF A CHARGE THAT 

WOULD BE A DESIGNATED FELONY 

UNDER THE FCA
•

PROMINENTLY

•

39



WHAT DO YOU DO IF THE CLERK FAILS TO 

MARK THE PAPERWORK?

•

•

•
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ENHANCING AN AO REMOVAL

TO A DESIGNATED FELONY
(OR HOW TO DEAL WITH YOUR FREQUENT FLIERS)

•

•

41



DEALING WITH YOUR FREQUENT FLIERS, 

CONT. 

•

•

•

•
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HUMAN 

ERROR

WHAT TO DO WHEN THE BACK

OFFICE LOOSES YOUR FILE.
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SOMETIMES CASES GET LOST BETWEEN 

THE TWO CLERKS OFFICES

OR 

DON’T GET SCHEDULED PROPERLY

•

44



FCA TIMING REQIREMENTS

CONTINUED

•

•

•

45



SPEEDY INITIAL APPEARANCE 

ISSUES

•

•

REMEMBER!

• SPEEDY FACT FINDING TIME CONTINUES TO RUN EVEN WHEN THE

PETITION IS DISMISSED WITHOUT PREJUDICE.  MATTER OF WILLIE E., 88 

NY2D 205 (1996), MATTER OF TOMMY C., 182 AD2D 312(2D

DEPT. 1992)

46



HOWEVER…

•

•

•

• IF YOU HAVEN’T ALREADY DONE IT, GET THE DISCOVERY FROM THE DA’S

OFFICE WHILE THE CASE IS WITH PROBATION, JUST IN CASE.

47



FIX THE PROBLEM BEFORE IT 

STARTS: 

COMMUNICATION IS THE KEY
•

•

•

BEFORE

•

48



VTL MISDEMEANORS

•

•

•

•

49



VTL MISDEMEANORS, CONT.

50



PENAL LAW 30.00(3)(D)(I) 

AND (III)

•

•

•

•

51



CPL SECTION 722.23(1)A

•

•

52



PURPOSE

53



CPL SECTION 722.23(1)H

•

•

•

54



HOW TO HANDLE THIS 

SITUATION

•

•

55



THANK YOU!
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Brownfield Redevelopment

A Primer on Opportunities, challenges, and Legal Considerations 

Presented to: The County Attorneys’ Association of the State of New York

December 7, 2020



Jennifer C. Persico 716.853.5100 x1350

> Extensive experience in business disputes and 

commercial litigation matters, including contract 

claims on behalf of both plaintiffs and defendants.

> Assisting municipalities in defending 1983 

claims, resolving land use issues, drafting local 

laws and governance issues.

> Experience in resolving complex disputes on 

behalf of her clients using both litigation and non-

litigation methods.

> Named one of the Legal Elite of WNY 

by Business First of Buffalo

> Litigation Team Co-Leader

jpersico@lippes.com

Presented by:
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Ian A. Shavitz 716.853.5100 x1602

> 20 years of experience counseling and advocating for 

clients on environmental and land use issues 

associated with developing large-scale infrastructure, 

energy, and commercial projects.

> Securing federal, state and local governmental 

permits and approvals; advising sellers, purchasers, 

lenders, and investors on environmental issues 

associated with corporate, real estate and energy 

transactions; and advocating for favorable policy 

decisions and legislation before Congress.

> Clients have included corporations, municipalities, 

developers, investors, state and local governments, 

private equity funds, and Indian tribes.

> Partner/Team Leader, Environment & Energy

Ishavitz@lippes.com

Presented by:
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Overview of  Presentation

> The Basics

• What are Brownfields? 

• Municipal and Private Party Roles

• Why a County Attorney Should Care

• Brownfield Redevelopment Process 

• Benefits and Challenges

> NYSDEC Brownfield Cleanup Program

> The Real Estate Transaction

4



Canalside Buffalo
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New York City High Line Park
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The Basics

> What is a Brownfield

• EPA: “A brownfield is a property, the expansion, redevelopment, or reuse of which may be 

complicated by the presence or potential presence of a hazardous substance, pollutant, or 

contaminant.”

> What is the Municipality’s Role 

• Assess / Remediate Site

• Provide Financial Incentive

• Dictate Property uPses

• Property Owner

• Property Developer

• Seller / Buyer

8



Environmental

Tax

Real Estate

Land Use / 
Zoning

Government 
Contracting

Grant 
Administration

- Private Partner

- Public Input

- Liability

Why Does a County Attorney Care?          

9



Brownfield Redevelopment Process

Identify Site
Environmental 

Analysis
Environmental 
Remediation

Redevelopment

10



Brownfield Redevelopment Process

Identify Site
Environmental 

Analysis
Environmental 
Remediation

Redevelopment

POSSIBLE COUNTY ROLES

11



Municipal and Private Party Roles 

12

Municipality takes property through program then keeps or 
sells to developer.

Municipal Buys 
Site

Municipal Cleans 
Site

Municipal 
Redevelop

Sell

Lease

Sell

Own/Use

Private 
Redevelop



Municipal and Private Party Roles

13

Private developer takes property through program.

Private Buys Site
Private Cleans 

Site

Private 
Redevelop

Sell/Lease

Lease

Sell

Use



DEVELOPER

• Tax Incentives

• Financial Incentives

• Liability Protection

• Reduced Costs

• Prime Location

• PPP Opportunity

• Reduced Risks

ENVIRONMENTAL

• Water Quality

• Reduced Greenfield 

Development

• Contamination 

Remediation

• Regulatory Oversight

• Environmental Justice

SOCIAL

• Neighborhood 

Revitalization

• Increased Property 

Values

• Attract New Businesses 

/ Residents to Area

• Remove Blight

• Improved QOL

MUNICIPALITY

• Economic Growth

• Attract Investment

• Increased Tax Base / Revenue

• Increased Property Values 

• Leverage Private Investment

• Remove Blight

• Control Land Use

Benefits of  Brownfield Redevelopment
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Brownfield Redevelopment Challenges

> Financial

• Increased Costs

• Difficult to Estimate

> Liability (Owner / Operator of Site)

> Remediation Considerations

• Time

• Cost

• Regulatory Involvement

15



Brownfield Redevelopment Challenges (Cont’d.)

>Uncertainties

• Market Demand

• Infrastructure Conditions

• Contamination 

>Securing Financing 

16



Martin L. Doster 716.853.5100 x1256

> Advises clients on contamination issues, cleanup 

requirements, and cost-effective remedial 

strategies under state and federal Superfund and 

brownfields programs.

> 32-year career with the New York State 

Department of Environmental Conservation, 

where he spent the majority serving as the 

Regional Remediation Engineer for Western New 

York.

> Served as an adjunct professor for the University 

at Buffalo, where he taught courses on 

hazardous waste remediation and environmental 

engineering design.

> Senior Environmental Advisor

mdoster@lippes.com

Presented by:
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Brownfield Cleanup Program Summary

18

Brownfields
Redevelopment

Toolbox



Brownfield Cleanup Program (BCP)

> Protective and predictable cleanups

• Use-based

> Investigations and cleanups conducted under DEC oversight

> Certificate of Completion

• Liability release

• Tax incentives

19



20
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Site Assessment Process Terms

> Phase 1

> Site Characterization

> All Appropriate Inquiry (AAI) 

> Phase II

> ASTM 
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Phase II Assessments

> Analysis of:

• soil

• sediment

• soil vapor 

• groundwater 

> Risk Assessment

23



The Deal

> Order on Consent

> Brownfield Cleanup Agreement

> State Assistance Contract

24



All Programs Follow a Process

> Site Investigation Work Plan

• Define Nature & Extent of Contamination

• Identify Affected Media

o Soil

o Groundwater

o Vapor

25



Alternatives Analysis 

> Hierarchy

• Protection of Health & Environment

• Source removal

• Groundwater protection/control

• Treatment

26



Land Use

> Current use & development patterns

> Zoning

> Brownfield Opportunity Area (BOA)

> Master Plans, LWRP

> Environmental Justice

> Federal/State Land use designation

> Floodplains

> Groundwater vulnerability

27



Citizen Participation 
Requirements

> Site is listed or reclassified

> Interim Remedial Measures

> Beginning/End of Site Investigations/Alternative Analysis

> Remedy Selection

> Construction

> Certificate of Completion

28



Certificate of  Completion

> Issued after Final Engineering Report

> Release of Liability

29



Site Preparation & Remediation Tax Credits

30



Baseline 10%

Plus the sum of the following:

Environmental Zone 5%

Track 1 Cleanup 5%

Brownfield Opportunity Area 5%

Affordable Housing 5%

Manufacturing 5%

Maximum % 24%

Cap – non-manufacturing $35M or 3x Site Prep

Cap - Manufacturing $45M or 6x Site Prep

Tangible Tax Credits

31



South Ogden St. Charter School

> New South Buffalo Charter School:  Fall 2014

32



33

South Ogden Street School
Cost Comparison

Brownfield 

Environmental      $1.2MM

Legal/NYSDEC    $75K

Development         $23MM

Tax Credits         ($2.7MM)

Net Cost                $21.6M

Non-Brownfield 

Environmental       $500K

Legal/NYSDEC    $15K

Development         $23MM

Tax Credit              $0

Net Cost                $23.5M

Net BCP Equity = $1.9MM

Equally Important: Liability Release & 
NYSDEC/NYSDOH Approval

3
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Michael L. Nisengard 716.853.5100 x1284

> Experienced commercial real estate lawyer representing 

owners, landlords, tenants, buyers, sellers, borrowers, 

lenders, and investors in purchases, sales, leases, 

financing, title and due diligence matters.

> Structures and negotiates all phases of real estate 

development projects throughout New York State and the 

country, and across many classes of property (vacant, 

improved, brownfields, etc.) for multiple uses including 

office, medical, residential, retail, manufacturing, 

warehouse, industrial and renewable energy.

> Represents individuals, small businesses, not-for-profit 

organizations, and national/international companies.

> Real Estate | Senior Associate 

mnisengar@lippes.com

Presented by:
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The Real Estate Transaction

> Environmental Easement

> Transaction Components: Pre-BCA Sites

> Transaction Components: BCA Sites

> Transaction Components: Purchase and Sale Agreement Terms

35



Environmental Easement

“[T]he Purposes of  this Environmental Easement are: to convey to Grantee real 
property rights and interests that will run with the land in perpetuity in order 
to provide an effective and enforceable means of  encouraging the reuse and 
redevelopment of  this Controlled Property at a level that has been determined 
to be safe for a specific use while ensuring the performance of  operation, 
maintenance, and/or monitoring requirements; and to ensure the 
restriction of  future uses of  the land that are inconsistent with the above-
stated purpose.”

(Section 1 – Purposes Clause)
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Environmental Easement

Run With The Land In Perpetuity 

> Easement is recorded with the County Clerk (Book of Deeds) 

> Can only be released by the DEC

> All subsequent property conveyance documents must include reference to the 

Environmental Easement 

• Deeds

• Easements and Rights of Way

• Leases and Licenses

37



Environmental Easement

Enforceable Means

> Enforceable by Grantor, Grantee, or any affected local government 

• Includes “every municipality in which land subject to an environmental 

easement is located”

> Enforceable against the owner of the Property, any lessees, and any person 

using the land.

• If there is a violation of the Environmental Easement, the DEC can 

revoke the Certificate of Completion 

38



Environmental Easement

Ensuring The Performance of Operation, Maintenance and/or 

Monitoring Requirements

> Engineered structures that must be maintained 

> Requires adherence to the Site Management Plan

39



Environmental Easement

Ensure The Restriction of Future Uses 

> Residual contamination at levels determined safe for some uses, but not all 

uses

• Industrial, Commercial, Restricted Residential, Residential

> Sets forth both permitted and prohibited uses

• Groundwater use restrictions

• Soil management restrictions

40



Transaction Components: Pre-BCA

> Buyer: Thorough due diligence (180 days), including a Phase II, to ascertain site 

conditions, level of contamination and remediation expense

• Seller: Know nothing

> Will need a sense of the end user (different cleanup standards)

> Timing on development; the current program ends March 31, 2026 and 

incentives may be modified if extended

> Buyer: Contract contingency for reasonable assurances property will be 

admitted into BCP

• Seller: Don’t want to bind property to BCA before closing

41



Transaction Components: Site in BCA

> Want to have an independent environmental consultant review site documents 

to understand extent of management costs and use restrictions

> Accountants to assess tax credits within development scope

> Buyer will need to be added to the BCA via Amendment 

• 60 days notice before closing

42



Transaction Components: Purchase and Sale Agreement Terms

> Eligible tax credits properly allocated between the parties

> Obligation to obtain Certificate of Completion 

> Buyer (and Buyer party) obligations under BCA and SMP

> Post-Closing obligations and indemnities

> Memorialize obligations in deed and other conveyance documents

> Binding on successors in interest 
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Questions? 
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