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SPEAKER BIOGRAPHIES 
 
MAXSEN D. CHAMPION, ESQ., has been engaged in the practice of law at the Law Office 

of Maxsen D. Champion in Auburn, N.Y., since April 2015, where he is primarily focused 

on the practice of bankruptcy law, representing consumers in chapter 7, 12 and 13 cases. 

Mr. Champion previously was Staff Attorney for Chapter 12 and 13 Trustee Mark W. 

Swimelar (May 2007–March 2015); a Partner at Bentkofsky & Champion, PLLC (January 

2004–May 2007); an Associate in general practice at Boyle & Anderson, P.C. (January 

2000– January 2004); and a Law Clerk for Francis J. Carey (May 1997– May 1999). During 

his tenure working for the Chapter 12 Trustee, Mr. Champion gained an extreme 

compassion for the plight of our local farmers and the economic pressures felt within this 

community. Mr. Champion received a law degree from the University of Pittsburgh in 2000 

and a joint degree in English and history from the State University of New York at Buffalo 

in 1996. He is admitted to practice in New York. 

 

BRUCE CHARLETON is an Estate and Succession Planning Specialist at Lincoln Financial 

Advisors. Lincoln Financial Advisors is a select group of estate and succession planning 

specialists skilled in utilizing strategies for protecting land, business, and one’s legacy 

while minimizing tax consequences and inheritance issues. Mr. Charleton is passionately 

committed to working with agribusiness owners, as well as their active and inactive 

family members throughout Upstate New York and northern Pennsylvania. He helps 

these business-owner clients to accumulate, preserve, and protect wealth for themselves, 

their children, and future generations. Mr. Charleton employs a client-centric approach 

to addressing the estate and succession issues that face agribusiness owners today to 

create a comprehensive plan of action to help meet their individual goals and future 

objectives. In addition to his work with agribusiness owners, Mr. Charlton also serves on 

the board of Sagemark Consulting (a division of Lincoln Financial Advisors Corp.) 

Private Wealth Services Estate Planning Council to ensure the best ideas available 

nationally are delivered to his clients locally. Mr. Charleton earned a BS in finance from 

Canisius College of Buffalo and an MBA from the Simon School of Business at the 

University of Rochester. He holds Series 7 and 66 securities registration and is insurance 

licensed in several states.  
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JERRY COSGROVE, ESQ., is Farm Legacy Director and a Senior Advisor for American 

Farmland Trust, and is Of Counsel at the law firm of Scolaro, Fetter, Grizanti and 

McGough, P.C. He combines his farming background and legal experiences with a long 

history of nonprofit work and public service. During his career, Mr. Cosgrove has worked 

on a range of agricultural, conservation, farm transfer, and rural development issues. He 

was the Associate Director of the Local Economies Project of the New World Foundation 

from 2012 to 2015, launching LEP’s Hudson Valley Farm Hub initiative, a 1,200-acre 

teaching, research, and demonstration farm. He oversaw its Food Hubs initiative focused 

on value chain development, and he developed its farm access programming to address 

the widening farm affordability gap. Mr. Cosgrove served as a Deputy Commissioner for 

the New York State Department of Agriculture and Markets from 2007 to 2010, with 

program responsibility for food policy, food safety, dairy, and agricultural protection and 

development. He worked for 15 years at American Farmland Trust, a national farmland 

conservation nonprofit, where he directed AFT’s policy development, technical 

assistance, and advocacy activities in New York and New England as its Northeast 

Director. Mr. Cosgrove grew up on his family’s dairy farm in Clinton, a village in central 

New York’s Oneida County. He is part of a fourth generation farm family (his brother 

owns the family farm). Mr. Cosgrove graduated from Cornell’s College of Agriculture and 

Life Sciences with a degree in agriculture. He also graduated from Cornell Law School 

and is licensed to practice law in New York. Mr. Cosgrove is a member of the New York 

State Bar Association and the American Agricultural Law Association. He can be 

contacted at jcosgrove@farmland.org or jcosgrov@nycap.rr.com. 

 

JEFFREY M. FETTER, ESQ., is a shareholder and Chairman of the Business Practice 

Group of Scolaro Fetter Grizanti & McGough, P.C. in Syracuse, NY.  His practice focuses 

on business, estate, tax and succession planning for closely held and family owned 

enterprises.  Mr. Fetter’s clients are involved in agricultural businesses, professional 

service, manufacturing, communications, and retail.  He advises his clients on federal 

and international tax and business planning; estate and long term care planning; 

business and succession planning; e-commerce planning; employee and 

shareholder/principal relations and employee benefits; protection of intellectual 

property; transactional planning; acquisitions, dispositions, mergers, tax-free 

reorganization of business entities; entity structuring; contract negotiation, dispute 

resolution and the dissolutions of business entities.  Mr. Fetter is a frequent lecturer in 

the area of business, estate and succession planning.  He recently spoke at the National 

Agricultural Bankers Conference on "Position to Transition—How to Navigate Volatile 

Times"; the FCC Services Forum for Ag Lending Conference on "New Strategies for Farm 

Succession Planning"; and the Dairy Farmers of America 2017 Annual Meeting on 
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"Securing the Next Generation."  Mr. Fetter has authored several articles on business and 

estate planning for various periodicals including Ag Banking and Top Producer.  He is a 

member of the Onondaga County Bar Association; the NYSBA General Practice Section 

and Elder Law Section; the Pennsylvania and Washington State Bar Associations; the 

American Agricultural Law Association; the New York Farm Bureau; the Board of 

Directors of FarmNet of Cornell University Dyson School of Management; and the 

Education Foundation for Suffolk County Extension, Inc.  Mr. Fetter is a cum laude 

graduate of the Ohio Northern University College of Law, and he received an 

undergraduate degree at the University of New York at Geneseo.  He is admitted to 

practice in the states of New York and Washington and the Commonwealth of 

Pennsylvania. 

 

MEGAN B. HARRIS-PERO, ESQ., is the principal attorney of Harris-Pero Legal Counsel, 

PLLC in Saratoga Springs, New York, licensed in New York and Pennsylvania. Ms. Harris-

Pero completed an undergraduate degree at Duke University before graduating summa 

cum laude from Duquesne University School of Law. She is also a graduate of Cornell 

University’s LEAD New York, a program for people committed to making a difference in 

the food, agriculture, and natural resource industries. Ms. Harris-Pero’s practice focuses 

on estate planning, elder law, business planning, and succession. She began her practice 

with the intention of helping farmers and food entrepreneurs plan for secure life 

transitions into retirement and long-term care. Ms. Harris-Pero’s focus has primarily been 

on helping small, family businesses that conduct work “at the kitchen table.” Her practice 

includes attention to the details and consideration of integrated planning for a business 

and estate. Since beginning her firm, Ms. Harris-Pero’s client base has expanded but she 

has always stayed connected to the agricultural community through her commitment to 

serving agricultural clients and her continued support of the agricultural community.  

 

SHANE M. McCROHAN, ESQ., is a Partner of Scolaro Fetter Grizanti & McGough, P.C. 

and a member of the firm’s Estate Planning & Wealth Preservation and Agricultural 

Services Practice Groups. Mr. McCrohan’s practice is focused on the areas of estate 

planning, trust and estate administration, succession planning for closely held businesses 

and income, and gift and estate tax planning for individuals and professionals. He also 

concentrates in elder law, assisting individuals with long-term care planning. He has 

presented extensively on the topics of asset protection in the context of nursing home 

(chronic care) Medicaid qualification and the use of trusts in estate plans. Prior to joining 

the Scolaro Law Firm, Mr. McCrohan worked in the Boston, MA, area as a financial planner 

for five years and as an associate for two law firms with practices focused on estate 

planning, trust and estate administration, and long-term planning. He is a 2001 cum laude 
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graduate of Suffolk University Law School in Boston, MA, and he received a B.A., summa 

cum laude, from Ursinus College. He is admitted to practice in New York and 

Massachusetts. Mr. McCrohan is a Certified Financial Planner™ and a member of Phi Beta 

Kappa. 

 

STEVEN A. WALKER, ESQ., is a shareholder and a member of the Business & Tax Practice 

Group, Agricultural Services Group, Estate Planning Group, and Real Estate Group of 

Scolaro Fetter Grizanti & McGough, P.C., in Syracuse, N.Y. Mr. Walker serves as counsel 

to numerous agricultural clients and other enterprises throughout New York State. He 

advises owners and operators of farms and agribusinesses in all areas of planning. He has 

facilitated business structures between non-family members and complex transactions, 

such as creating limited liability companies for joint ventures among agricultural 

producers or for preserving the capital of the original corporate entity while allocating 

future growth to the managing members. Prior to becoming an attorney, Mr. Walker was 

a partner in a 500-cow dairy and vegetable operation in Western New York, where he was 

responsible for overseeing the day-to-day operations of the dairy for nine years. He was 

raised on a 40-cow dairy farm in Cooperstown, N.Y. Mr. Walker is the Northeast Dairy 

Producers Association representative on the New York Beef Council and Region 1 Vice 

President on the National Cattlemen’s Beef Association. He also serves on the Board for 

Agri-Business Child Development, a nonprofit organization providing early childhood 

education and social services to farm workers and other eligible families across New York 

State. He is a member of the New York Farm Bureau and the Board of Directors of the 

New York State Federation of Growers’ and Processors’ Association, Inc. Mr. Walker is a 

2008 magna cum laude graduate of Syracuse University College of Law and earned a 

bachelor’s degree in animal science from Cornell University, College of Agriculture and 

Life Sciences in 1992, where he graduated first in his class. He is admitted to practice in 

New York and New Jersey. 

 

TIM VEAZEY in an Estate and Succession Planning Specialist at Lincoln Financial 

Advisors. Lincoln Financial Advisors is a select group of estate and succession planning 

specialists skilled in utilizing strategies for protecting land, business, and one’s legacy 

while minimizing tax consequences and inheritance issues. Mr. Veazey grew up on a 

dairy farm in western New York. He spent the first 10 years of his career as an 

agricultural lender, and has been a financial planner focused on agribusiness clients for 

more than 20 years. This experience has fueled his passion for helping owners of large 

farms develop and implement business succession, estate transfer, and personal financial 

plans. Through a comprehensive financial planning process, working closely with the 

clients’ team of other advisors, he is able to help his clients grow, preserve, protect, use, 

7



and distribute their personal and business wealth more effectively. Mr. Veazey’s strength 

is his ability to see the “big picture” regarding the client’s situation, while being able to 

address the necessary details to ensure their goals can be met. The long-term 

relationships between Mr. Veazey and his clients have proven to be valuable as the 

financial plans continue to be reviewed and adapted as time and circumstances warrant. 

In addition to his work with agribusiness owners, Mr. Veazey serves on the Board of NY 

FarmNet, is an active member of the NY Agricultural Society, and helps with several 4H, 

Farm Bureau, and Cooperative extension programs and events. He earned a BS in 

General Agriculture from Cornell University, earned CFP®, CLU and ChFC certification 

or designation, holds Series 7 and 65 securities registrations, and is insurance licensed in 

several states. 
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Agricultural Land Preservation: 
Conservation Easements and other 

Property Law Tools 
 

Jerry Cosgrove, Esq. 
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Drafting	Conservation	Easements	for	
Agriculture
Jerry	Cosgrove

Attorney	and	Co-author	of	
Your	Land	is	Your	Legacy,	A	Guide	to	
Planning	the	Future	of	Your	Farm

19/11/18
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Legal	Framework

• Environmental	Conservation	
Law	Article	49,	Title	3

• General	Municipal	Law	247
• Internal	Revenue	Code	170(h)

2
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Basic	Structure	and	Function

• Negative	covenant
• Usually	no	requirement	for	
agricultural	use

• Flexibility	for	agricultural	use
• No	public	access	required
• Development	“rights”	not	
transferable

3
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Key	Drafting	Issues

• Purpose	Clause
• Agricultural	Structures
• Farmworker	Housing
• Other	Rural	Enterprises
• Farming	Operations
• Renewable	Energy
• Affordability
• Affirmative	Farming	Covenant

4
28



Drafting	Issues	Cont.

• Residential	Building
• Subdivision
• Mining	
• Extinguishment/Termination
• Resource	Protection	Areas

5
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IRC	Requirements

• Perpetual	duration
• “Qualified”	organization
• Exclusively	for	Conservation	
Purposes:
– Recreation/Education
– Natural	Habitat
– Open	Space(including	farmland)
– Historical	Importance

6
30



IRS	“Two	Prong”	Test	for	Open	Space

• Must	further	a	clearly	delineated	
government	conservation	policy	
and	yield	a	significant	public	
benefit

• Or provide	scenic	enjoyment	for	
the	general	public	and	yield	a	
significant	public	benefit

7
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Purchase	of	Development	Rights

• Benefits	– can	strengthen	farm	
business	and	help	transfer	the	
farm	operation

• Disadvantage	– limited	funding	
and	potentially	complex	
transaction	process

8
32



Planning	with	PDR	/	CE’S

Issues	–
• Land	Planning
• Business	Planning
• Financial	Planning
• Estate/Succession	Planning

9
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Tax	Implications/Opportunities	with	
PDR

• Capital	Gain
• Allocation	of	Basis
• 1031	Like-kind	exchange
• Bargain	sales	

10
34



Donation	of	Conservation	Easements
• Tax	benefits	– Income	(170(h),	Gift	(2522(d),	
Estate	(2055(f),	2031(c))

• Valuation	– “before	and	after”	appraisal
• “Qualified”	Appraisal	required	(form	8283)

11
35



Funding	Sources

• New	York	State	– EPF
• Federal	– ACEP	/	ALE
• Private	matching	funds	–
– Nonprofits
– Neighboring	landowners
– Bargain	sale	

12
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Tax Implications and Opportunities with Purchase of Development 
Rights (PDR) 
Jerry Cosgrove 

Of  Counsel, Scolaro, Fetter, Grizanti & McGough  
Co-author of Your Land is Your Legacy,  

A Guide to Planning the Future of Your Farm 
 

Description 
 
The purchase of development rights (PDR) programs provide funding for the purchase of 
conservation easements on farms that protect farmland and environmental resources.  
These programs protect agricultural land from non-farm development by acquiring 
agricultural conservation easements on productive agricultural soils and forestry 
easements on working forestlands. These programs free up capital for producers to 
reinvest in their operations, acquire additional land, invest for retirement or reduce debt.  
By removing the development value of the land, PDR helps keep farmland affordable for 
intergenerational transfer and for beginning farmers.   
 
Issues and Options 
 
Agricultural conservation easements are substantial conveyances of real estate interests 
and should be undertaken with careful thought and planning.  Four main planning issues 
to consider include: 
 

Ø Land planning – how does the easement-restricted land relate to the agricultural 
operation or any other agricultural land that is owned or operated? 

Ø Business planning – will the easement provide the flexibility needed to adapt to 
changing business conditions? 

Ø Financial planning –will the sale or other conveyance of an easement affect taxes 
and other finances? 

Ø Estate planning – is the easement transaction integrated with other estate planning 
and transfer efforts? 

 
Participants may receive an initial down payment of a portion of the appraised value of 
the easement and the remaining balance at the closing in exchange for removing the non-
agricultural development potential of their property.   
 
An easement is considered a capital asset and so when it is sold, it is treated as capital 
gain to the extent that the proceeds exceed the basis in the property.  IRS Revenue Ruling 
77-414 allows a taxpayer to apply the proceeds from the sale of a conservation easement 
first directly to reduce the taxpayer's basis in the property (rather than apportioning it 
between the easement and the property subject to the easement) under circumstances 
when it would be impractical or impossible to apportion basis in such sales.  For 
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example, if agricultural Landowner A sells an easement on Greenacre for $1,000 and his 
basis in the property is $100, he would owe federal and state capital gains tax on $900 in 
gain. Federal capital gains tax is currently up to 20% for assets held for at least one year. 
Many states impose capital gains taxes as well. 
 
Because an easement is considered an interest in property in most states (including New 
York), the landowner may utilize a 1031 like-kind exchange to trade the value of the 
easement for additional land.  Several IRS private letter rulings confirm that the taxpayer 
will not have to recognize gain on the sale of the easement and will need to allocate basis 
between the retained acreage (now subject to the conservation easement) and the  
carryover basis of the easement now allocated to the newly acquired property. (PLR 
9621012, 9851039, 9232030, 9215049.) 
 
 
Benefits 
 

Ø Considering the sale of an easement can serve as a catalyst for landowners to 
develop an estate plan; 

Ø Selling an agricultural conservation easement can generate cash for retirement or 
life insurance, or provide liquid assets that can be given to heirs – even those who 
do not wish to farm.   

Ø Selling an agricultural conservation easement can help facilitate intergenerational 
farm transfer by reducing future market value to agricultural or restricted land 
value. 

 
Drawbacks 
 

Ø Selling an easement is considered the sale of a capital asset and is treated as 
capital gain to the extent that the proceeds exceed the basis in the property.   

Ø While cost-share payments are excluded from income under Section 126 of the 
Internal Revenue Code, this provision does not apply to easement payments as set 
forth in a tax court decision.1  

 
 

                                                
1 (C. Graves, 88 Tax Court Decision # 43617) 
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Drafting Conservation Easements for Agriculture 
Judy Anderson and Jerry Cosgrove 

October 2018 

 
Introduction 
Over the past 50 years, agriculture and the rural landscape have changed dramatically.  Numerous 
farms and ranches have gone out of business while others have expanded, consolidated, diversified or 
changed enterprises entirely in order to survive.  At the same time that agriculture was undergoing this 
rapid change, we have witnessed a new threat to agriculture ─ unchecked suburban and other non farm 
development in and around our urban centers.  According to the findings of Farms Under Threat: The 
State of America’s Farmland by American Farmland Trust (AFT), between 1992 and 2012, almost 30 
million acres of agricultural land were irreversibly lost to development, much of it the prime and 
unique soils best suited to agricultural production. 

In response, many states and local governments, primarily in the northeast and west coast, have 
developed farmland protection programs utilizing deed restrictions much like conservation easements.  
In fact, the concept of purchase of development rights (PDR) was pioneered in Suffolk County on 
Long Island in the mid-1970’s and pre-dated most conservation easement statutes around the country 
including New York State.  Several Northeastern states soon followed and a growing number of states 
and local municipalities have established purchase programs. As a result, many of the agricultural 
easements currently used are found in state, county or township purchase of agricultural easement 
(PACE) or PDR programs. 

In addition, a number of conservation organizations have been created that focus explicitly, and in 
some cases, exclusively, on farm and ranch land.  These include American Farmland Trust, founded in 
1980, the Marin Agricultural Land Trust in California, the Agricultural Stewardship Association  in 
New York’s Hudson Valley,  the Colorado Cattlemen’s Agricultural Land Trust, the Connecticut 
Farmland Trust, the Maine Farmland Trust, the New York Agricultural Land Trust and the Texas 
Agricultural Land Trust to name a few. 

This article examines the fundamental premises underlying agricultural easements and will discuss key 
drafting issues that reflect those premises and objectives.  Some of the key drafting issues  include the 
easement purpose, construction of agricultural buildings and improvements, construction of residential 
and farm worker dwellings, agricultural practices, subdivision and rural enterprises, and emerging 
issues, such as affordability, climate change and renewable energy.   

Context 

The broad-based support for “working landscapes” masks some fundamental and differing 
perspectives involving the issue ─ differences that create tensions that surface inevitably as we draft 
agricultural conservation easements. 

One of the most basic involves the notion of “preservation” in contrast to “conservation”.  There is 
nothing more unrealistic to farmers and ranchers than the prospect of preserving the landscape status 
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quo “as is”.  Agriculture is a human activity that has altered the landscape for tens of thousands of 
years, and for farmers and ranchers, the more dynamic and adaptable term, “conservation”, usually 
better fits their perception of what agricultural easements should be about. 
Another basic tension is how to balance inevitable trade-off between economics and the environmental 
attributes of the property.  For farmers and ranchers who make their living from the land, economic 
decisions are a critical factor because it means short-term survival and long-term viability.  For others, 
the other environmental resources like soil, water quality or wildlife habitat will take precedence.  
Finding a balance that is workable and sustainable is the skill of drafting a well constructed and 
durable  agricultural easements that will withstand the test of time. 
Those involved in farm and ranchland conservation recognize that there is an inevitable need to 
balance flexibility to the landowner and certainty to the holder.  For farmers and ranchers who have 
witnessed incredible change in agriculture in their lifetimes, it stretches credibility to think that we can 
draft an easement that will last unless it is flexible and can be adapted to future change. 

Agricultural Conservation Easements  

What are they? 
We sometimes overlook the fact that in almost all states, conservation easements are a product of a 
specific state law that creates them - and provides for a special set of rules for their interpretation and 
enforcement. 
It is important to understand that conservation easements are negative covenants generally created by 
state law.  The latter fact is critical because it is state law, and not the Internal Revenue Code, that will 
govern easements interpretation and enforcement into the future.  And this is a legal reminder about 
limitations of conservation easements generally—they impose restrictions on uses like non-farm 
development and subdivision and do not usually contain affirmative obligations to continue farming or 
ranching.  However, it should be noted that some land trusts and public programs are adding 
affirmative obligations to their agricultural easements such as affirmative farming covenants.  In 
general, the conservation easement statutes enacted in most states eliminate all of the common law 
defenses to these “easements in gross” and provide legislative sanction for the conservation purposes 
that they are intended to protect.1  

What do they look like? 

The majority of the first agricultural easements evolved from publicly funded PACE or PDR programs 
and tended to be fairly short, simple and deferential to most agricultural uses and structures.  By 
contrast, many land trusts tended to draft more complex, detailed easements in part because the 
easements were donated and needed to comply with the requirements of Section 170(h) of the IRC and 
its accompanying regulations in order for taxpayers to receive a charitable deduction, and in part 
because land trusts and other conservation organizations were as concerned with other conservation 
attributes as with the agricultural resources. Additionally, many public programs are structured so that 
landowners can make use of “bargain sales” and the IRC requirements come into play in order for the 
sellers to utilize the tax deduction for the “bargain” component of the transaction.  

                                                
1 See generally, Gustanski and Squires, Protecting the Land: Conservation Easements, Past, Present and Future, Island 
Press, 2000. 
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Over time, it appears that agricultural easements from the public and private sector are merging toward 
middle ground on issues like the purpose(s) of the easement, structures, dwellings, subdivision, 
agricultural practices and rural enterprises. Some land trusts, like the Agricultural Stewardship 
Association (ASA), the Columbia Land Conservancy and Scenic Hudson in the Hudson River Valley 
of New York have created agricultural conservation easement templates because the traditional 
scenic/open space easement does not allow enough long-term flexibility for agricultural enterprises and 
market adaptations necessary to sustain the working landscape.  That said, for federal income tax 
deduction purposes, IRS requirements must be satisfied, but it has been noted on more than one 
occasion that the IRS has a three-year statute of limitations.  Landowners and easement holders will be 
living with the easement for much longer. 

Key drafting issues 

Purpose 

Any easement’s purpose clause becomes its “touchstone” for future readers.  A clear statement of 
purpose should provide a standard for future interpretation. Over time, through easement monitoring 
and discussions with the present (and future) landowners, the easement language will be revisited by 
both the holder and the landowner to determine whether future use continues to be consistent with its 
stated purpose as set forth in the purpose clause. 
Not surprisingly then, agricultural easements will state clearly that working agriculture is the primary 
purpose.  Some, including the ASA’s standard easement, include agricultural viability in the purpose 
clause to recognize the economic link in the working lands equation.2  Other purposes clauses focus 
exclusively on the conservation of productive agricultural land and leave the inherent connection to 
agricultural viability implicit rather than explicit. 

Purpose clauses can also be written to create a hierarchy of purposes with agriculture as the primary 
purpose and other stated purposes, including scenic or natural features, as secondary.  These easements 
explicitly recognize and reference other important attributes of agricultural land, but acknowledge the 
potential for tension and even conflict between multiple conservation purposes. 

Still other easements have dual, or sometimes multiple purposes without any explicit mechanism to 
reconcile potential tensions or conflicts.  The dual-purpose easement used in the New York City 
Watershed by the Watershed Agricultural Council in its easement program utilizes performance 
standards relating to the form, location and density of development and adherence to an approved 
whole farm conservation plan to address this tension.  However, many other easements, drafted to 
comply with the Internal Revenue Code requirements in Section 170(h), will use a “shotgun” approach 
that lists “open space”, “natural”, “scenic” and “agricultural” values of the property as multiple 
purposes.  This approach presumes that all of the above values are some how compatible and 
reconcilable.  While in some circumstances this is certainly true, many other situations point to 
potential for conflict between these values as agriculture evolves in a new century.  Interestingly, many 
of the easements with single purpose agricultural protection clauses are found in state or local purchase 
programs, programs that evolved unaffected by 170(h) until the growth of the land trust movement in 
the 1980’s and 1990’s. 

                                                
2  The ASA easement purpose clause states: “The Primary Purpose of this Easement is to conserve viable agricultural land 
and soil resources by preventing uses of the Property that will significantly impair or interfere with the Property’s 
agricultural and forestry viability and productive capacity. 
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Regardless, the purpose clause will serve as an important indicator about how commercial agriculture 
and the business of farming and ranching are likely to fare under future interpretation of the various 
easement clauses that follow in the conservation easement document. 

Definition of Agriculture and Farming Practices 

Agricultural easements frequently strive to define current and anticipated agricultural practices to 
avoid confusion about whether a current or future farming practice is permitted.  From a farmer’s or 
rancher’s perspective, this issue of what is agriculture, or more importantly, who decides what is 
agriculture, can conjure nightmare scenarios of a “fixed” definition of agriculture into the future, or 
worse, a subjective or arbitrary determination by the easement holder. 
As a result, agricultural easements usually attempt to define “agriculture” in broad terms that presume 
an evolving definition of agriculture and changes over time.  Generally structured in a clause separate 
from the Purpose Clause, an Agricultural Definition section can vary from including a broad and non-
exclusive list of permitted uses to stating a definition of agriculture as determined by state law that will 
be modified over time to reflect changes in agriculture.  The Vermont Land Trust utilizes a consistent 
set of guidelines to help them make determinations about the definition of agriculture in their 
easement. They expect to periodically revisit the guidelines to ensure that the guidelines reflect the 
changes in agriculture that will inevitably occur over time. 
Similarly, agricultural easements usually incorporate standards that define acceptable agricultural 
practices in ways that the agricultural community trusts.  These standards are by their nature flexible; 
they are often defined within state or federal programs (such as the Natural Resources Conservation 
Service or local soil and water conservation districts) that are updated periodically to reflect changes in 
agricultural best management practices (“BMP’s”).  By utilizing state-defined or federal standards, the 
easement holder may avoid difficult discussions with farmers or ranchers about “who best knows” how 
to farm. 

Agricultural easements may also be silent about standards for farming practices, relying on other on-
going farm/conservation management programs such as NRCS’s “Conservation Plans”.  Incorporating 
detailed land management requirements into agricultural easements, such as requiring organic 
production, also has serious ramifications for the long-term stewardship obligations of the holder and 
need to be considered carefully.  As with other specific easement clauses, each holder will need to 
decide whether it has the knowledge and resources over the long term to evaluate and enforce any 
specific farming practices or standards.  Local NRCS and soil and water conservation district offices 
can serve as technical advisors about conservation plans and how they might be incorporated into an 
agricultural easement. 
 
Agricultural Structures 
During our discussions with farmers and ranchers about agricultural easements, we have found that 
one of the most critical and potentially contentious issues is the amount of flexibility they will have to 
add or alter agricultural structures, including greenhouses and crop covers, feedlots and barnyards.  
Across the country, agricultural easements recognize the necessity of providing maximum flexibility 
for agricultural buildings (and in most jurisdictions, local governments do as well).   

The most common easement language allows farmers to construct, modify or demolish any farm 
building necessary to the farm operation without prior permission from the easement holder.  This 
approach, followed in most of the purchase of agricultural easement (PACE) or PDR programs, 
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acknowledges that the farmer or rancher knows what is most important for his or her agricultural 
operation and needs to act accordingly.  It also highlights the importance of the purpose clause and the 
definition of agriculture since each will affect what is actually an “as of right” structure. 
However, as land trusts have become more involved in farmland protection, and as existing farmland 
protection programs attempt to address multiple conservation values as well as agricultural resources, 
other techniques are being utilized.  Some farmland protection programs, and many land trusts, require 
some kind of prior permission for construction of agricultural structures.  Others blend “as-of-right” 
construction within a large building envelope (where the majority of agricultural structures and 
housing will be located in the future) and only require advance permission for any construction outside 
the designated building area.  In such easements, the landowner can generally build, enlarge, modify or 
demolish any agricultural structure within the building envelope without permission.  Farm structures 
outside of the building envelope would be allowed if they meet performance standards set forth in the 
easement. (For example, the holder will grant permission if the structure does not unnecessarily impact 
important soil resources.) 

Another approach establishes a threshold at which construction of agricultural structures of a certain 
size outside of the building envelope is permitted if they are necessary for the agricultural enterprise 
and are consistent with the purpose of the easement; prior approval is required for larger buildings 
under this approach.  Surface coverage limits (usually as a percentage of the total easement acreage), 
while less common, may also be used.  The Natural Resources Conservation Service (NRCS 
administers the federal program, now known as the Agricultural Land Easements, or ALE) has issued 
rules for impervious surface limits (including residential buildings, agricultural buildings and other 
paved areas like feedlots and barnyards) of two percent because it concluded that extensive impervious 
surfaces have the potential of limiting future agricultural uses and create the potential for extensive 
erosion.3  For perspective, this guideline would limit impervious surfaces to a total of 5 acres on a 250-
acre farm. 
The NRCS guideline highlights the point that restrictions on buildings and other impervious surfaces 
will have a significant impact on farmland protection programs because they will affect whether 
agricultural landowners will participate in the first place; and they will affect what acreage is included, 
or not, in the proposed easement.   
We believe that it is critical for those drafting agricultural easement and program managers to work 
with their agricultural community to evaluate the best way to allow for construction necessary for 
current and future agricultural enterprises so that agricultural easements are not viewed as overly 
restrictive “straightjackets” for future farmers and ranchers as well as evaluate their long term 
organizational capacity as easement holders. 

Residential Structures  
While agricultural easements allow for farm employees housing necessary to conduct the agricultural 
operations (as determined by the farmer or rancher and in accordance with local zoning), they can vary 
in their treatment of residential structures that are not specifically designated for farm workers (such as 
the principal farm house). 

                                                
3 However, NRCS has also issued waivers and will allow impervious surfaces up to 10% on a case-by-case basis.  
Notwithstanding the waivers, several state programs have strongly objected to this requirement because they disagree with 
its premise and believe that it unduly restricts agricultural business management decisions. 
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Agricultural easements attempt to minimize land fragmentation and future farmer/neighbor conflicts 
by allowing only a few subdividable future non-farm employee residences on the property.  Limiting 
land fragmentation is probably one of the most important functions of an agricultural easement, and 
probably the restriction that will be most clearly enforceable over the long term.  Consequently, the 
location of these future building envelopes or subdividable parcels is very important and should factor 
in wind dispersal, of noise, chemicals, dust and smell, in addition to land fragmentation and provide for 
future flexibility to accommodate future diversity of farming enterprises. 
Based on our review of agricultural easements there are three basic approaches to residential 
structures: 

Ø Omit subdividable, non-worker, house sites from the easement.  To do so, these  future house 
sites, usually on a two to three acre lot that is large enough to support a septic system and a 
replacement system, is surveyed out and excluded from the easement.  Easement monitoring is 
therefore simplified with a clear delineation that no residential dwellings (other than farm 
owned employee housing) are permitted on the property. 

Ø Include house sites within the easement, therefore ensuring that any additional non-residential 
uses would be prohibited. 

Ø Create building envelopes large enough to allow for the residential structure and the 
establishment of a substantial farm operation with supporting buildings and structures – or 
expansion of an existing farmstead – on an as-of-right basis.  Under this approach, the 
easement provides for a variety of uses within the building envelope (or “Farmstead”/ 
“Acceptable Development Area”), including housing for the farmer, farm-based enterprises, 
non-farm enterprises, and housing for farm employees and /or family members as long they do 
not negative impact the property’s agricultural viability.4 

Under the last scenario, farm worker housing and related structures constructed outside of the building 
envelope generally require prior permission.  The appropriate size of these building envelopes will 
vary based on the region’s agricultural activities; however, designating building envelopes that are too 
small will likely restrict future farming enterprises and undermine support for easements within the 
agricultural community and create pressure to amend easements in order to “loosen” an overly 
restrictive easement. 

Subdivision 

While provisions that govern subdivision of protected agricultural land vary, the primary rationale 
underlying this particular restriction focuses on reducing the potential for land fragmentation that 
would render agricultural land unusable for a commercial agricultural enterprise. 
An agricultural easement may create a performance standard that allows subdivision if it does not harm 
the property’s long-term agricultural viability or limit the size of the subdivision, based on the amount 
of land generally considered a viable farming unit, or limit the total number of permitted subdivisions.  
One factor is critical: what is deemed a viable farming unit today may be very different in the future.  
Requiring farms to remain in large acreages and/or to retain the traditional farmstead may create a 

                                                
4 It should be noted that rental of these structures can be important farm income and can resolve vacancy challenges when 
the farm enterprise shifts and no longer needs the housing for farm labor. In addition, seasonal housing may evolve into 
eldercare housing as farmowners age. If the housing stock is not subdividable, and if it is controlled within a building 
envelope, it balances the likelyhood of speculative housing and interferring with the farm business.   
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long-term property tax burden that is unsupportable when profit margins are slim or nonexistent.  Such 
a requirement might force a farmer or rancher to sell the entire operation as one large unit, rather than 
being able to divest unneeded acreage and retain an appropriate amount of acreage for their agricultural 
enterprise. Ironically, it is possible that the only buyer that could afford to own the parcel would be a 
non-farm owner (or one with significant nonfarm income or other assets).    
As farming practices and economics evolve, it is not unreasonable to expect a landowner to focus his 
or her efforts on a portion of the farm that supports their financial and personal resources. For example, 
an agricultural producer may decide to focus on producing a niche product (like vegetables, herbs, 
flowers or small fruits) on the 15 acres of prime soils on the farm, and no longer wish to own and 
maintain (including paying the taxes) the other 200 acres of less productive pasture and woodlot on the 
farm.  From an economic perspective, requiring 100 acres as minimum subdivision acreage may well 
force the sale of the entire farm unnecessarily.5 Easement holders therefore grapple with reducing non-
farm land fragementation while allowing for economic viablity. Additional organizational capacity will 
be required to build and support future landowners with each subdivision, therefore requiring 
consideration from an easement management perspective as well.   
Farm support housing (housing and/or apartments for farm employees and family housing) are not  
allowed to be subdivided as separate, stand-alone, residential properties unless those units are 
designated as “non-worker” house sites up front in the easement (and valued as such if the easement is 
purchased or if a tax deduction is sought by the landowner).6 

Rural Enterprises 

Increasingly, agricultural easements recognize the importance of allowing diversification of the 
agricultural operation and/or other business enterprises in order to generate enough income to support 
the family standard of living or subsidize the agricultural operation if it is not profitable.  The need for 
provisions that allow rural enterprises is likely to increase as agricultural conditions and markets 
change, as well as where it is currently more uncertain.  While there are numerous twists to the rural 
enterprise clause, there are at least two basic approaches: 

Ø Allow the rural enterprise as long as it is a subordinate business to the agricultural operation.  
This might entail part-time or off-season businesses such as bed and breakfasts, machinery 
repair or woodworking. These are often restricted within a building envelope. 

Ø Allow rural businesses to operate within the farm-building envelope.  Such businesses may be 
directly related or completely unrelated to the production, processing or sale of farm products, 
and may include home offices, computer repair, day care, etc.  These uses may require prior 
permission from the easement holder to ensure that the agricultural purposes and intent of the 
easement are not negatively impacted.  Preventing subdivision of the building envelope 
controls potential land fragmentation and reduces the likelihood of non-farm management 
conflicts. 

 
 

                                                
5 Some easements prohibit subdivision entirely, including many under the NRCS ALE program.  Others only permit 
subdivision for agricultural purposes. 
6 Restrictions on farmworker housing (limiting it only to farmworkers) also raises some challenging stewardship and 
enforcement issues. 
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Recreational Uses 
Almost all agricultural easements provide for continued recreational use by the grantor including 
traditional rural recreational activities like hunting, fishing, trapping, snowmobiling, skiing, hiking and 
camping.  In most cases, the landowner retains the right to use the property for such recreational 
activities as well as allow others to do so. 
In addition to personal recreation use however, there are issues of commercial recreational activities 
(hunting and fishing leases, campgrounds, fee-based skiing and snowmobiling trail use) and permanent 
structures for recreational use (personal or commercial).  Most agricultural easements significantly 
restrict the construction of large permanent recreational structures outside the approved building 
envelopes, whether the “use” is personal or commercial.  Large camps, extensive playing fields, 
airstrips or golf courses could have a potentially significant impact on the agricultural resources of a 
particular farm or ranch and are usually either restricted in placement, duration, or scale; excluded 
from the easement property; or simply prohibited. 
Commercial recreational use, separate and apart from any structures that might be built, raises the issue 
more akin to rural enterprises – is it the use per se, or the associated structures and their location that 
would negatively impact the agricultural resources?  Just as rural enterprises provide a potential source 
of diversified income (in fact, commercial recreation may be more accurately characterized as one of 
the possible rural enterprises), the opportunity to benefit financially from commercial recreational 
opportunities like hunting and fishing leases, dude ranches and working farm vacations as well as 
snowmobiling, skiing, horseback riding, hiking and mountain biking trails may be critically important 
to the future viability of a farming or ranching operation.  The question really comes down to: what, if 
any, negative impact will there be on the agricultural resources? 

Approvals  
Some agricultural easements require the landowner to obtain prior approval for significant agricultural 
improvements and such permitted uses as farm stands, bunk silos, machine sheds and livestock barns, 
particularly if the easement is drafted primarily with soil resources in mind.  Not surprisingly, farmers 
and ranchers prefer minimal approval requirements to allow them to respond to changing markets, new 
technology, opportunities for construction cost-share assistance and costs of materials.  When 
permission is required, most easements establish a default time period after which, if the holder does 
not respond in writing to the landowner’s request, permission is deemed granted.  This allows the 
farmer or rancher the security of knowing that he or she will be able to make decisions and take action 
within a reasonable length of time (often 60 days). 

When permission for construction of agricultural improvements is required, easements should include 
language that clarifies on what grounds permission would be granted in support of the purpose 
statement as well as requiring the holder to state why it is denying permission and to provide the 
landowner with examples of possible remedies.  In many cases, the criteria, and burden of proof, are 
clearly set forth in the easement – usually based on whether the proposed improvement would 
unnecessarily harm the property’s agricultural resources or agricultural productivity. 

If prior approval is required by the easement, the holder should recognize the significant stewardship 
burden it is undertaking (as well as imposing on the landowner), and establish protocol to identify the 
decision-maker (board or staff) and a consistent process for handling requests (written requests, type of 
information needed, etc.).  Timeliness of response and consistency of outcome will be critically 
important to making the approval process work.  Just as with issues concerning farming practices, each 
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holder will need to decide whether it has the knowledge and resources over the long term to evaluate 
and render decisions on requests that require prior approval, especially those requests involving 
agricultural improvements or subdivision for agricultural purposes. 

Resource Protection Issues 

Increasingly, easement holders are protecting other natural resources in agricultural easements, 
including wetlands, steep slopes, stream corridors, habitat areas and scenic view sheds.  One strategy 
to address these additional resource protection issues is to include them explicitly in the purpose clause 
and create a dual or multi-purpose easement, often with a related hierarchy of preference or 
importance.  Because the other natural resources issues are usually only relevant to, or located on, a 
part of the entire property that is protected, many easement drafters will create specific “resource 
protection areas” that identify the particular resource at issue (a stream buffer or wetland area) spatially 
on a property map and impose additional use restrictions that will protect that resource (in some cases 
restricting or prohibiting agricultural use of an resource protection area entirely).  Within each “use” 
area, the easement needs to be clear about whether agricultural uses are allowed and if so, under what 
conditions or limitations. 
Some of the basic issues that need to be addressed up front include: what are the resource protection 
concerns and how might they evolve over time (vegetative buffer, soil disturbance, filter strip, habitat 
management, scenic vista); what is the primary purpose of the easement, easement program and 
easement holder and how does it relate to farming and ranching (agriculture, wildlife habitat, 
watershed protection, scenic views); what will the agricultural community support (comfort level with 
additional use restrictions in certain areas); and what can the easement holder manage from an 
easement stewardship perspective (complex easements increase organizational capacity needs for 
ongoing communications and engagement with landowners, and enforcement obligations 
dramatically).  And lastly, are there other programs or approaches that are available to address 
particular resource management issues that therefore would not need to be addressed within the 
easement?  In other words, is an agricultural easement the proper tool to protect wetlands or wildlife 
habitat or a scenic view?7 
Typical use restrictions in resource protection areas range from limits on large structures and 
impervious surface areas to prohibiting agricultural buildings, or curtailing cultivation (or prohibiting 
it) for the purpose of  active management for a particular non-agricultural resource  (like maintenance 
of grass buffer strips or annual mowing of grassland bird habitat or burning for prairie grasses.) 

Other Issues  

While not an exhaustive list, the following issues frequently are on the table when drafting agricultural 
easements, and in most cases, should be addressed explicitly up front in the negotiating/drafting 
process. 

• Amendment – Amendment clauses are included as a matter of course in agricultural easements.  
Notwithstanding the time and care spent on drafting flexible easements that encourage 
agricultural use, a properly drafted amendment clause serves as an important “safety valve” or 
adjustment mechanism for both the landowner and the holder down the road.  A growing 

                                                
7 Overlay easements or additional restrictions may also be utilized to protect a particularly critical resource like riparian 
corridors, wetlands or scenic viewsheds. 
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number of land trusts now provide for future amendments in accordance with an established 
organizational amendment policy. 

• Extinguishment of Development Rights – Unless specifically desired as part of a transfer of 
development rights or development rights “bank”, any nonagricultural development rights that 
are not reserved, or deemed incompatiable with the overal eaesment goals, are usually 
explicitly extinguished to avoid their unanticipated  “use” in the future for density averaging or 
density bonus purposes.  Such a clause also serves to reinforce the fact that, in most cases, 
farmland development rights agreements, or agricultural easements remove the majority of 
future residential development potential from the land (a restriction that is therefore valued 
when appraising the purchase of those development rights and justifying the funds used to 
purchase those “rights” or afford a potential federal or state tax deduction.) 

• Mining – For donated easements, mining can prove to be a challenging issue.  Read literally, 
and construed strictly, Section 170(h) appears to prohibit any surface mining at all.  However, 
most agricultural easement drafters have interpreted the regulations to allow very limited 
extraction of materials like stone, shale, sand and gravel for on-site use.  For purchase 
programs, this is less of an issue because 170(h) does not come directly into play unless there is 
a “bargain sale”.  For very cautious drafters, active gravel or sand pits are simply excluded 
from the easement entirely.  Subject to the site impact mitigation requirements set forth in the 
Treasury Regulations, subsurface mining is allowed.  Given the number of existing subsurface 
gas and oil leases on agricultural land as well as future income opportunities for agricultural 
landowners, the Treasury Regulations take a very practical approach on this issue.  However, 
with the growth in hydraulic fracturing techniques (“fracking”),  the potential surface impact of 
fracking sites as well as water quality concerns have drawn heightened scrutiny about whether 
this type of subsurface mineral extraction can be sufficiently minimized or mitigated to meet 
the IRS regulatory standards. 

• Termination/Extinguishment – As with other conservation easements, the issue of termination 
by the parties (subject to court approval) or extinguishment by virtue of the exercise of eminent 
domain, is routinely addressed in agricultural easements, and usually in a similar fashion.  Just 
as the Treasury Regulations articulate a standard based on the traditional property law doctrine 
of changed conditions8, most agricultural easements utilize a similar standard that requires a 
showing that the purpose (agricultural use) is impracticable and/or impossible (and not merely 
inconvenient.)  However, with single purpose agricultural easements, the concern has been 
raised that it might be easier to extinguish the easement than if it had multiple or secondary 
purposes included.  Without any precedent to guide us, it would certainly appear that such 
single purpose easements would be simpler, though not necessarily any easier, to terminate 
because of their singular focus.  

• Waste – These clauses need to be carefully considered because common “catch-all” waste 
clauses can create headaches for farmers and ranchers from the outset.  For example, if old 
farm equipment is considered prohibited “waste” or “junk”, any required clean-up could be cost 
prohibitive for a cash-strapped farmer or rancher. From an agricultural resource perspective, the 
question needs to be asked about whether such a restriction is even necessary.   Many 
agricultural easements will draw a distinction between “waste” that is generated on the farm or 

                                                
8 26 CFR Section 1.170A-14(g)(6). 

48



 
Anderson/Cosgrove; Agricultural Easements ______________________________________________________ 10/3/2018                                                                                                                               

Page 11 of 14 
 

ranch and other waste in order to avoid creation of new or expanded dumping or waste disposal 
areas on the property.   

• Water Rights – While critical to the future viability of many operations in the western part of 
the United States in particular, it is an issue that should be considered in the context of its 
relationship to the agricultural resources and productivity.  In some areas, this issue may be 
more important to the future of the farm or ranch than any threat of development or land 
fragmentation. The availability of ground water, as well as evolving precipitation patterns 
impacting surface water, will certainly impact the type and intensity of agriculture in the future. 

Emerging Issues 
Easement drafting continues to evolve as new issues emerge and need to be addressed.  Some newer 
drafting concepts relate to issues like land affordability, climate change, and allowing the dynamic 
nature of agriculture and its relationship with other economic, environmental and social issues to 
evolve and be responsive to changing needs and farming practices. 

• Affirmative Farming Requirements – While most agricultural easements do not impose an 
affirmative farming requirement, there is increasing interest in how best to protect the public or 
philanthropic investment in farmland conservation in cases where the land may not be used for 
agricultural purposes (or is not in a cycle of fallow to productive for agricultural viablity) or is 
under utilized to some degree.  Natural area management associated with farm or ranchland, as 
well as flood mitigation and stream management, is likely to change in light of climate change 
and these issues will need to be factored into agricultural easements to allow the land to adapt 
to changing circomstances and community needs. This potentially raises complex drafting and 
stewardship issues, especially in the context of a permanent deed restriction for the landowner 
and corresponding stewardship obligation on the part of the easement holder. 

• Affordability – Because one of the rationales for agricultural easements is that they may help 
make farm and ranchland more affordable, the “estate” value issue is generating increasing 
attention.  Restricted values that exceed the agricultural value will undermine the affordability 
of protected farms and ranches and make it increasingly difficult for the next generation of 
farmers and ranchers to own their land.  The Massachusetts state farmland protection program 
(Agricultural Preservation Restriction --“APR” as it is known) now includes an option to 
purchase at agricultural value (“OPAV”) in every agricultural easement purchase transaction in 
order to help ensure affordable resale values of agricultural land.  The Vermont farmland 
protection program is now requiring a similar agreement for use in its program.    

Thus far, Massachusetts has not actually had to exercise its option, but its terms have served to 
deter “estate sales” and have facilitated transfers of protected land to commercial farmers. In 
the Hudson Valley of New York, several land trusts (including the Agricultural Stewardship 
Association, the Columbia Land Conservancy and Scenic Hudson, are utilizing a Preemptive 
Purchase Right (PPR)  that would function similar to an OPAV in an effort to restrict estate 
sales and maintain the agricultural value of the conserved farm.  Equity Trust, a nonprofit based 
in Amherst, Massachusetts has initiated a Farm Affordability Program in New York’s Hudson 
Valley that seeks to address both access and affordability issues, building on prior work in New 
England and New York. And earlier this year, New York State passed the “Working Farm 
Protection Act” which helps address farmland access and affordability by making provisions 
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such as the PPR permanently eligible for funding through the State’s Farmland Protection 
Implementation Grants (FPIG) program.9 

• Climate Change -  Inevitably climate change will impact agriculture in significant ways.  
Extreme weather events including flooding, drought, wildlife fires and periods of heavy snow, 
will increase costs of production as well as facility maintenance. Energy costs are also likely to 
rise for animal agriculture for heating, cooling, and water management. Pests, molds, and 
invasive plant species are also expected to increase in many parts of the country, requiring new 
approaches to managing both livestock and crops.10 Present agricultural operations and farming 
practices may become impractical, very costly, or impossible thereby testing the flexibility and 
foresight of present easement provisions to allow agriculture to evolve both from a business 
and a production perspective. 

• Renewable Energy – As climate change increasing impacts agriculture, and efforts continue to 
promote and expand renewable energy sources on farms and ranches such as wind, solar, 
geothermal and methane digesters, there will be increasing discussion and debate about the 
rationales for either restricting or encouraging renewable energy capacity on farms – both for 
on farm use and for transmission to the wider electric grid.  Some organizations, such as Tug 
Hill Tomorrow Land Trust, are exploring ways to integrate generation of renewable energy and 
drafting easements to allow for greater production within building envelopes, siting standards 
and/or square footage allowances. For many, the question becomes how much is too much and 
on what basis is that determined in an effort to conserve the soil base yet also allow for 
conserved agricultural lands to play a role in mitigating climate change in addition to 
sustainablity of the enterprise. 

• Soil Health and Nutrient management - Given extreme weather, including drought, increased 
tempatures, and sudden and heavy rains, there is a growing likelihood that soil health generally, 
and nutrient management in particular, will continue to be a challenge for the agricultural 
community, as well as easement drafters. Depending on the organizational capacity of the 
easement holder, as well as the community’s expectations, easements may or may not dictate 
stricter requirements for nutrient management as part of a supporting farm plan referenced by 
the easement. Soil enhancements, such as composting off-site materials on the farm for sale or 
incorporation, as well as bio-char and other soil management strategies will need to be 
reviewed to ensure flexibility for both the property itself as well as related enterprises to 
advance soil health and potential for carbon sequestration within the community.  

Inherent Limits of Conservation Easements 
In addition to the basic organizational capacity questions that the easement holder (as well as 
landowner and his or her advisors) should ask, many of the drafting issues relate to the nature of 
agricultural easements, the tensions inherent in “working” landscapes, and the limits of conservation 
easements generally as a natural resource conservation tool. 
One of the most fundamental tensions in drafting an agricultural easement is the trade-off between the 
economics of farming and ranching and the environmental attributes that are part of, or could be 
impacted by, the property.  While those of us who work in the field of agricultural and farm/ranchland 
conservation believe that the two are not mutually exclusive, we must be realistic and recognize that in 
                                                
9 The State had already made PPR eligible for funding adminstratively in its recent Round 16 Request for Proposals. 
10 See research and references at Cornell Climate Change; http://climatechange.cornell.edu/ 
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many instances there will be some environmental impact from the working landscape of farms and 
ranches; and that farms and ranches will not survive without some type of economic return.   

The tendency of some holders to dictate complex size and location requirements and use limitations for 
the construction of agricultural structures and agricultural operations serves only to reinforce this point.  
In fact, many of the drafting “tensions” in the agricultural easements result from the fact that the 
landowner and holder are often asking different questions about the impact of a particular paragraph or 
clause.  Landowners are usually concerned with the impact on the agricultural business and the future 
economic viability of the farm or ranch; and holders are concerned about the impact of the structure or 
activity on the soils, or water quality, or wildlife or scenic view.  We believe that very restrictive 
agricultural easements will jepordize an agricultural enterprises ability to adapt to changing 
circumstanes. It will also prove more difficult to monitor and enforce over the long haul because of this 
fundamental tension. Ultimately this could erode the functionality of farm and ranchland protection 
which would in turn distract us from the ongoing larger issues of how we manage and use our 
agricultural lands in this country. 

The second major tension in agricultural easements relates to the level of management restrictions or 
requirements that are integrated into the easement itself.  It is nearly impossible to separate land use 
from land management because the latter can strongly impact whether the former is perceived as 
“good” or “bad”.  Most agricultural easements incorporate some kind of management requirement in 
the form of general “best management practices” or “conservation plan”, but do not require much 
detail in terms of what that would really mean in practice.  Critics of this approach desire a higher level 
of accountability and/or performance standard to ensure that the best management practices or 
conservation plan is really meeting its objectives.  The challenge with agricultural easements as the 
tool to achieve this result is that they are designed to be “perpetual” and somewhat cumbersome (by 
design) to amend or modify.  We believe the better approach is to accept the limitations of easements 
as a land management tool, and to either rely more short-term management agreements clarifying 
mutually agreed upon goals set forth in the easement and then tailored to the current farming/ranching 
practices, or to simply recognize that outright ownership by the conservation entity is required for 
certain highly complex and restrictive management practices to achieve the desired management and 
protection of some kinds of natural resources. 
Conservation easements, agricultural or otherwise, will only deliver on the promise of perpetuity if the 
holders of these easements can monitor and enforce them over time—and if the landowner community 
continues to support them as a viable and desirable tool in landownership and land stewardship.  The 
challenge with agricultural easements is not only to draft them to allow and encourage agriculture over 
generations, but to monitor and enforce them in similar fashion. 
 
Conclusion  
We have found that there are no better advocates for agricultural land conservation than the farmers 
and ranchers who are living, and working, with agricultural easements. Easements that are drafted to 
protect soil resources, allow for the evolution of agriculture as an economic enterprise and diversify 
and allow for other ways to generate income as necessary are central in maintaining a the long-term 
viablity of agricutlure on conserved land.  In general, these easements are farmer and rancher oriented 
and are written with the knowledge that farmers and ranchers, perhaps more than any other group of 
landowners, must make countless decisions on a daily basis about how they work the land and respond 
to the tight economics of agriculture and unpredictable weather. 
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In addition to conservation, agricultural easements, especially purchase programs, can help resolve 
difficult estate planning issues11 and provide capital for reinvestment in the farm or ranch business. 

Change is inevitable in agriculture; and agricultural easements must be drafted to accommodate those 
changes.  Otherwise, we run the risk of making agricultural easements irrelevant in the 21st century. 
 
 
Judy Anderson of Community Consultants, LLC has worked in the land trust sector for over 25 years.  
She currently assists nonprofit organizations througout the country on practical and strategic 
conservation initiatives incorporating local communities, climate change, governance, 
communications and community-based outreach and fundraising strategies. Judy also coaches land 
trusts in systems development, easement drafting and stewardship, inclusive conservation, and 
building connections to the land to ensure their work withstands the test of time.  She was the 
Executive Director of the Columbia Land Conservancy for 10 years of the 13 years there where she 
worked on numerous farmland protection projects and created specific easement criteria for 
agricultural easements.  She has a BA in agriculture and ecology from Hampshire College and an 
MLA from the University of Michigan.  She can be contacted at judy@community-consultants.com 
 
Jerry Cosgrove is Farm Legacy Director and a Senior Advisor for American Farmland Trust. He is 
also Of Counsel with Scolaro, Fetter, Grizanti & McGough.  He combines a farming background, 
legal experience and a long history of nonprofit work and public service. He worked for 15 years at 
American Farmland Trust as New York and Northeast Director and served as a Deputy Commissioner 
at New York State Department of Agriculture and Markets.  More recently, he was Associate Director 
at the Local Economies Project in Kingston, NY.  He graduated from Cornell University with a BS in 
agriculture and received his JD from Cornell Law School.  He is a member of the New York State Bar 
and the American Agricultural Law Association.  He can be contacted at jcosgrov@nycap.rr.com 
 
Thanks to Renee J. Bouplon, Associate Director at the Agricultural Stewardship Assoication for her 
review and comments on this article.  As the Associate Director of the Agricultural Stewardship 
Association, she oversees the land conservation and stewardship programs.  She previously served as 
Director of Conservation Easement Programs at Columbia Land Conservancy and co-authored the 
Land Trust Alliance’s curriculum book Conservation Easement Stewardship.  Renee has a BA from 
Hamilton College and received a Master’s in Environmental Law from Vermont Law School.  She can 
be contacted at renee@agstewardship.org 
 

                                                
11 For a more detailed discussion of conservation options in estate planning, see Cosgrove and Freedgood, Your Land is 
Your Legacy, 5th ed., American Farmland Trust, 2008. 
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Not Urgent

The things we will discuss 
today fall here.

These things, if not done, 
can create a major crisis 
once they occur, with no 
planning.
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1. Business Planning 

2. Equity Transfer Planning

3. Personal Financial Planning 

4. The Planning Process

Agenda

58



6

Business Planning

• Entity Structure

• Business Culture & Strategy
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Entity Structure

7

Primary Considerations

1. Liability Protection to Owners

– Do liabilities (debt/other) of the business pass through to the owners?

2. Income Tax Attributes

– Do profits/losses pass through to owners or taxed to the entity?

– Tax treatment for buy-seller or after assets pass through estate

3. Restrictions on Ownership (for S-Corporations)

60



8

S-Corporation
• Pro’s 

• Self employment tax benefit

• Con’s
• Tax inefficiency of stock sale 

• Buyer needs $1.67 pre-tax to net $1.00 to 
pay seller

• Seller gets $1.00 nets $.75 

• Step-up in basis of stock – not business 
assets

• Lack of flexibility (profits, growth, 
distribution, ownership)

Limited Liability LLC
• Pro’s 

• Tax efficiency of LLC sale (underlying 
assets can be deductible)

• Step-up in basis can be allocated to 
business assets

• Greater flexibility (profits, growth, 
distribution, ownership)

• Con’s
• Self employment tax cost on all earned 

income

Entity Structure

61



9

Common Entity Structure:
• Operating Asset Ownership:

• Best owned by those actively involved

• LLC is preferable due to greater flexibility and favorable tax attributes

• Land Ownership:
• Tends to be best to hold this separate from operating assets

• Can be effective (create income) for retired or passive owners

• Every situation is unique – every solution should be customized!

Entity Structure
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Tax Law Change

Impact of 2018 Legislation

• Section 199 domestic production activities is repealed

• Bonus Depreciation : 100% bonus depreciation for assets acquired from 9/28/17 
through 12/31/22

• Section 179 Increased to $1,000,000 (with phaseout starting at $2.5M investment)

• New Section 199A – Pass through entities/ C corporations

• 20% deduction on pass through income

• 21% flat C corporation tax rate

Don’t jump into a conversion from one tax status to another:  Each situation 
is different and needs to be carefully reviewed with your tax advisor.

In many cases, the decision is irreversible and we may see corrective 
legislation and/or regulations.
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Business Culture & Strategy

As the business grows and continues beyond the founding 
generation, it becomes imperative to articulate and record 
the business culture and strategy.   

This helps keep the key stakeholders aligned and focused 
on moving the business forward.
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Business Culture & Strategy

Key Questions Answered

• What does it mean to be part of this business?

• What behaviors are acceptable or desired?

• Where are we going?

• How will we get there?
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• Shared Core Values: What values are important to us?

• Business Mission: What is our primary business purpose?

• Business Vision: What does success look like?

• Strategic Initiatives: How should we focus our resources?

• Action Plan: Who needs to do what by when to carry it out?

Business Culture & Strategy
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Business Culture & Strategy

ABC Inc.
Strategic Framework - Updated 3/13/17

Culture

Shared Vision Shared Values Mission

Why we exist. Where we are going. What we value and how we behave. What we do.

ABC Enriches the lives of those who live, learn, heal, and play in the environments we 
create.  We believe that the quality of people's experiences, the depth of their interactions, 

vitality, and dignity can be enhanced through creative design that is sensitive to their 
wellbeing.

Thought Leadership
Excellence
Integrity

Engagement
Collaboration

Social Responsibility
Innovation

Fun

Through our collaborative design process, ABC works diligently to understand our clients 
mission, culture, and the specific needs of the community they serve. Empowered with 

this insight and informed by research-based knowledge, ABC engenders thoughtful and 
innovative design solutions, tailored to each project's unique goal. 

Strategic Priorities - How will we succeed? (3-5 Year Priorities)

Enhance Our Business Development 
and Marketing Processes

Improve Our Sales  and Design 
Processes

Enhance Our Financial Capital Cultivate our Culture Develop our Human Capital
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Equity Transfer Planning

• How to Get In?

• How to Get Out?
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Why Exit Planning?

At some point, you ARE going to leave your business. 

The question is When?

And on what Terms?

Exit Strategies

69



17

Exit Strategies

Your equity is (potentially) my debt

Assume business with 2 equal owners
Assets $10,000,000
Debt $  4,000,000
Equity $  6,000,000

Owner A $3,000,000
Owner B $3,000,000

40% leveraged
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Exit Strategies

If Owner B terminates
Assets $10,000,000
Existing Debt $  4,000,000
Buyout Debt $  3,000,000 (B’s Equity)
Total Debt $  7,000,000
Equity $  3,000,000

Owner A $3,000,000

Owner A owns 100%, but 
now is 70% leveraged
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Exit Strategy Planning

Assess three forms of Readiness
1. Personal Readiness
2. Business Readiness
3. Market Readiness

Who is the likely or desired buyer?
1. Internal – Partner, manager, business heir
2. External – sale to third party

72



A) Mental Readiness – what will you do with your 
time and talent after retirement?

B) Financial Readiness - what is 

your Value Gap? 

Current Savings
$______________

Asset Base Required
$____________

Value Gap
$_________

20

Personal Readiness
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Business Readiness

Business Readiness

• How well can the business function without you there?

• Can the balance sheet and cash flow withstand the 
required equity withdrawals?

74



22

Market Readiness

Market Readiness

• Do you have something the market wants?

• Do economic conditions support needed capital?

• Do you have a backup plan?
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Buy-Sell Agreements
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Buy-Sell Agreements

Buy-Sell Agreement defines the liability
When is the agreement triggered? 

• Death, Disability, Retirement, Termination, other

Who buys?
• Entity, other owners, combinations

How is the price determined?
• Agreed to annually, financial statement value, appraisal

What are the payment terms?
• Down payment, note term and rate, collateral, guarantees
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Buy-Sell Agreements

How to Fund the liability?

• Death

• Disability

• Retirement

• Termination of Employment

• Divorce & other Creditor
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Three ways to acquire equity

1) Buy it from Senior Generation

2) Gifts or Inheritance from Senior Generation

3) Earn value from “sweat equity”

Entry Strategies
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Buy it from Senior Generation

• Tax implications can be significant

• Cash flow and leverage issues can be significant

Entry Strategies
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Gifts or Inheritance from Senior Generation

• Timing of transfers

• Risk of working a long time with no transfer

• Someone changes their mind

• Some event (ie long term care) adversely 
impacts the assets or cash flow

Entry Strategies
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Earn value from “sweat equity”

• Stock (or equity) Bonus Plans – taxable event

• Stock Options (Corp) 

• Profits Interests (LLC)

• Stock options and profits interest offer Tax 
Deferred Growth (if structured properly)

Entry Strategies
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Personal Financial Planning

• Financial Independence 
• Retirement 
• Risk Management

• Investments
• Estate Plan
• Tax Strategy overlay
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Financial Independence

Financial independence means that:

• You have the financial resources to meet your goals. 

• You are no longer dependent on a paycheck.

• If you are working – it is because you want to
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Financial Independence

Determine the capital needed to provide for your family:

To replace income:
• In retirement
• If either spouse becomes disabled
• If one spouse dies
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Financial Independence

Additionally, identify sources of capital to provide funds for:
• Education for children/grandchildren

• Other goals (i.e. travel, vacation home, etc.)

• Gifting to family or charity

• If either spouse needs Long Term Care
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Goals and Issues

1. Income for spouse

2. Estate and Income Taxes

3. Family Legacy (children/grandchildren)

4. Estate Equalization - Business vs non-business heirs

5. Charity

Estate Planning

87



35

Documents Needed
1. Will

• Direct what happens to your assets
– Who will inherit what?  

– When will they inherit?  

– In Trust or outright?

• Named representatives
– Executor, Trustees, Guardian for minor children

2. Trusts (if applicable)

3. Powers of Attorney – Agent for legal transactions if incapacitated

4. Health Care documents – Living Will and Health Care Power of Attorney

Estate Planning
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The Planning Process
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Investments

What has been done?

Tax Strategy 

Overlay

37

Risk Management

Estate Plan

Business 

Plan

Often – these were done at 
different times with different 
people for different purposes

Financial 

Independence
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Investments

What We Do

Tax Strategy 

Overlay
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Risk Management

Estate Plan

Business 

Plan

Your Life 
Goals

Your Coordinated Plan

Financial 

Independence
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Business 

Owner

Exit 
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Advisor
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Planner

Legal 

Advisor

C.P.A.

M&A 

Advisor

Insurance 

Agent
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Deal Structuring / 

M&A Process

Legal 
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Estate Planning
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Estate Planning, 
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39
92



40

The Planning Process
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Protecting Farm Assets: Trusts and Other Estate Planning Tools 
 
The information provided is a summary outline for education purposes containing important concepts  
for considering how to protect farm assets. This is not a substitute for consulting with an attorney or for 
attorney review of specific laws and rules for updates and information pertinent to a client matter. 

 

 
Protecting Farm Assets During Life: 

1. Durable Power of Attorney, New York Statutory Power of Attorney, NY Consolidated Laws, 
General Obligations Law- GOB § 5-15101B 

Basics of Power of Attorney: 
1. Gives authority to designated Agent to be the “Attorney in fact” for the client (the “Principal”); 
2. Every adult should have this document to help designate someone to take over their affairs if 

needed. None of us are immune to emergency (car or tractor accident etc.) 
3. Durable means the authority is given now, regardless of the condition of the Principal to make 

own decisions; 
4. Nondurable (aka “springing”) takes effect under circumstances such as incapacity. More 

difficult to get doctors, banks, etc. to agree on accepting a nondurable power of attorney 
without Court order and approval. 

Important for: 
1. Avoiding the need for Guardianship Proceeding (Including a Revocable Living Trust for 

stronger guardianship avoidance could be better planning); 
2. Extensive powers in Modifications section may be drafted by attorney and are necessary for 

additional planning for potential long term care needs, etc.   
3. Statutory Gifts Rider necessary for any gift and note planning. Executed at the same time as 

the Power of Attorney. 

Estate Tax 
Planning (NY 
and Federal)

Long Term 
Care Planning

Income Tax 
Planning

Succession 
Planning 
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Caution: 
(a) These are frequently executed incorrectly. There are only certain sections that can be modified.  

Do not recommend to Clients to download form and try to do it themselves.   
I have heard of financial planners and bankers recommending this and it is very dangerous (this 
document may look like a form but there is significance in what is added to it, how it is signed 
etc.) 

(b) Powers granted should be initialed, not check marked. 
(c) Some sections allow for one initial to be made to accept a list of powers. Make sure all powers 

you want are included on that line. 
(d) Choose your Attorney-in-Fact wisely. Similar to selecting a Trustee, Client should be warned that 

agent for power of attorney would have authority to take money out of accounts, etc. 
(e) Attorney-in-Fact has a fiduciary duty but Client and Attorney should prefer not to have to police 

the agent and waste money and energy in litigation. Consider succession instructions. See 
“Important Information for the Agent” in paragraph (n) of GOB § 5-1513. 

(f) Consider whether to appoint a Monitor. 
(g) Consider if Client establishes a new residence out of state (you might have some powers in 

modifications that may be needed for planning in other states, e.g. Florida). See Solkoff, Scott, 
“The Snowbird Client,” NYSBA Elder Law and Special Needs Journal Vol. 28 No. 2 Spring 2018. 

(h) Include modification to allow agent access to digital assets (email accounts, cloud accounts etc.).  
It won’t guarantee that providers will allow access but it is good to show Principal’s intent to 
grant access to electronic records. 
 

Problems with Current New York Statutory Durable Power of Attorney: 
1. The statute calls for the Agent to sign and date the power of attorney. The standard durable 

power of attorney has a signature line without a place to date. It is best practice to have your 
agents date, although the date should be inferred by the acknowledgment (notary). 

2. Many banks are refusing to accept it. NYSBA in its recommendations to the legislature has 
recommended a penalty for banks not accepting. You may wish to have a modification allowing 
your clients to have a separate power of attorney with a bank with an intent not to replace the 
one you prepare. 

3. Complicated to fill out correctly but it is also important to have attorney knowledge and thought 
in preparing and completing. Clients should use a knowledgeable attorney for completion. 

4. Statutory Gifts Rider is a separate component and often forgotten. It may be important to 
complete this and to allow for gifting over the annual gift tax exclusion limits for clients who 
may need to be Medicaid eligible. 

 
Long Term Care- Planning for Possibility that Clients will need Nursing Home Care: 
 
Planning to Pay for Long Term Care: 

1. Consider Long Term Care Insurance or hybrid policy (life insurance with a long term care rider).  
Have Clients talk to insurance agents or financial advisors for details on these policies.   
Cons: costly for many clients; must pass health assessment to qualify; fewer companies are 
offering these policies and premiums are increasing. 
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Pros: Great alternative to privately paying; a responsible choice for paying for your care by 
planning ahead; State Partnership Plan policies provide Medicaid coverage if policy benefits 
exhausted without meeting asset test (income still applied to cover cost of care). 

2. Private Pay- means Client pays for nursing home out of their own assets.   
3. Transfer to an Irrevocable Trust (trust may be called different names by different practitioners) 

a. Client contributes assets to Trust (irrevocable- loses control over assets and cannot be 
the Trustee);  

b. Consider whether it should be a grantor trust- client continues to have income of trust 
attributed to client’s individual tax return during life (upon Client’s death, trust must 
obtain EIN if it does not have it’s own already and trust taxed on income); Some 
practitioners prefer non-grantor trust so that no income will be attributed to Client. 

c. Client may be an income beneficiary but CAN NEVER receive PRINCIPAL from the Trust. 
Some practitioners do not allow Client to be an income beneficiary. 

d. 5 Year Look Back Applied: If 5 years pass after assets are contributed to the Trust, those 
assets that were contributed prior to the 5 year lookback are not countable as Client’s 
assets for Medicaid purposes and Client is not penalized in application process for the 
transfers under current law. 

e. Typically Trustee or Trustees may be adult children of the Clients. Adult children are 
often named as beneficiaries of the Trust. You do not need to provide equal distribution 
of income or principal.   

f. Assets that can be held in Trust include farm real estate; LLC interest; bank accounts; 
investments (other than individual retirement accounts); life insurance (Trust can be 
named as Owner and Beneficiary) 

g. Real Estate is a good choice for these trusts because you can preserve the right of the 
Client to live in any real estate and retain STAR exemption for principal residence, and 
structure to include STEP-UP in basis at death. None of this would be possible with an 
outright gift and holding the land in Trust provides creditor protection that an outright 
gift or life estate deed could not.   

h. Land in trust can be sold and new land purchased without it being a new transfer of the 
Client (not triggering another 5 year look back). Caution – it can be more difficult and a 
little more costly to obtain a mortgage loan for an Irrevocable Trust. Banks that provide 
such loans do this through their private banking portfolio as Fannie and Freddie will not 
buy these types of mortgages so most banks won’t sell them. If your clients already have 
a mortgage, the due on sale clause should not be triggered for a residential property in 
which they retain occupancy rights. (See Garn-U.S. St. Germain Act, 12 U.S.C. §§ 1701j-
3(d)(7) and (8)). 
For farmland or non-residential properties where you may be concerned about a “Due 
on Sale Clause,” see if you can get the lender to provide a simple written consent to the 
transfer, state that the bank’s mortgage shall maintain priority and that that the transfer 
will be subject to the mortgage. Ask a banker to sign and return to you for your file. Do 
not ask for lender to release grantor from the note, you do not want debt forgiveness. 

i. STEP-UP- Consider reserving a limited power of appointment for Client to change 
ultimate beneficiaries of the Trust at death among children or charities. This preserves 
STEP-UP in basis. Consider giving a Trust Protector the power to grant a general power 
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of appointment to beneficiaries, which would help beneficiaries who receive the 
property to obtain a step up in basis at their death (remember in order to receive a 
STEP-UP in basis at death it means that property is included in the beneficiary’s estate). 

4. Gifting  
a. Lifetime gifting to reduce a Client’s assets may be used to help the Client qualify for 

Medicaid; gifts would be subject to current 5 year Medicaid lookback period at the time 
of application 

b. A gift is forever and now, it cannot be given under a condition to be returned. Gifting 
during lifetime means the person receiving the gift receives the donor’s basis. You lose 
an opportunity for an increase in basis at the donor’s death that you would otherwise 
have by leaving property in an irrevocable trust or will for transfer at death. 

c. If your client gifts now, there is no telling what could happen to recipient of the gift 
(creditors, divorce, etc.) that could affect your gift and your plans. 

d. For Clients who are actively applying for Medicaid or need nursing home care right 
away, you may consider creating a Gift and Note Plan whereby you utilize a gift from 
the client to another person, thereby triggering a penalty period and have a promissory 
note start at the same time with payments in an amount needed to help the client 
privately pay through the penalty period caused by the transfers. This type of last 
minute planning involves a close analysis of all of the clients assets and liabilities and 
caution in calculations to make sure you the client will be “otherwise eligible” for 
Medicaid but for the transfers made for the gift and note plan. 

e. Another option - deed with a retained life estate. Client can retain STAR exemption, 
however, if the property is sold while Client is receiving Medicaid, some of the proceeds 
is non-exempt and could make your Client ineligible. It can also be problematic if the 
holders of the remainder interest of the life estate deed have creditor problems, the 
property can be subject the rights of those creditors. 

5. Business Entity Use 
a. If your Client’s farm and farm assets are owned by a business entity, there is greater 

protection due to shared ownership and rules generally not counting business assets of 
an active business for Medicaid purposes. (Caution - there are limits to these rules). 

b. Depending on Client’s desired goals and desire for asset protection and involvement of 
others, you can design LLC or other business structure with unanimous or supermajority 
voting or different classes of involvement.  You may also wish to designate a Farm 
Manager (perhaps your Client) and allow for income to the Farm Manager. 

c. You do not need to have an LLC or business structure to put the farm property into a 
Trust but it might make more sense for your business to use this type of structure and 
then preferably have your Client’s interest in the LLC held by an irrevocable trust. 

6. Testamentary Trusts - It is a good practice in wills for Farm Family Members to include 
contingent or specific testamentary supplemental needs trusts so that if a beneficiary of a Will is 
or becomes a person with special needs, any assets passing to that person through a Will would 
have to be given to a supplemental needs trust in order to protect that beneficiary’s access to 
benefits. 
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7. Veteran’s Programs - There are other options, including Aid and Attendance that may be 
available to Veteran’s; there are differences between Medicaid and the VA benefits and Clients 
will not necessarily pursue both. 

8. Ethics in Planning - An attorney can assist a client with Medicaid planning so long as such 
planning does not constitute a fraudulent conveyance under the law. Fraud “does not include 
conduct, although characterized as fraudulent by statute, or administrative rule, which lacks an 
element of scienter, deceit, intent to mislead, or knowing failure to correct misrepresentations 
which can be reasonably expected to induce detrimental reliance buy another.” New York Rules 
of Professional Conduct 1.0 (I). The prohibition against an attorney committing fraud does not 
extend to counseling or assisting a client in transferring property because of the possibility that 
the transfer will, in hindsight, be determined a fraudulent conveyance. Bottom line- be clear 
with Clients that you will not help them hide anything. This planning is transparent 

If Planning to Apply for Medicaid - Some Medicaid Basics – there are many rules and details beyond 
these basics: 

1. Medicaid is a public assistance program that provides coverage as a payor of last resort for 
eligible persons – there are different programs and eligibility; this outline reviews current 
qualifications for Non Modified Adjusted Income (non-MAGI) threshold – those that are over 65, 
certified blind or disabled, and SSI recipients. Very important to find out about all client’s 
income and resources (assets). 

2. Medicaid has Resource Limits - See Medicaid Reference Guide for information on Resources: 
https://www.health.ny.gov/health_care/medicaid/reference/mrg/ 
Resources include all types of property, including our resources within the applicants control or 
control of a guardian. There is a 5 year look-back for all uncompensated transfers (transfers for 
less than fair market value). 

3. Income and Resource Limits are different for Individual Applicants and Couples- if two spouses 
need care, you have to consider applying for each as an individual, otherwise one spouse is the 
institutionalized spouse and the other is considered the community spouse.   
For couples there is a Minimum Monthly Needs Allowance (MMNA) and a community spouse 
resource allowance (CSRA). Non-exempt amounts are contributed to the cost of the 
institutionalized spouse’s care. The MMNA is an amount established by regulation that is 
supposed to be enough to provide adequate support for the community spouse. 18 NYCRR § 3 
60–4.10 (A) (8). A Client may consider spousal refusal, refusing to contribute any of their own 
monthly income to care for their spouse. Even if a Client is ultimately unsuccessful, this strategy 
could potentially save the Client some money if spouse receives care at a lower Medicaid rate 
rather than a private pay rate. Reimbursement to Medicaid would be lower than private pay.  
That strategy should be weighed against added costs for appeal. 

4. NY is a Spend Down State - Excess income will only disqualify you if your income exceeds all 
your medical expenses, which theoretically should mean you would not need Medicaid. Before 
you tell Clients to spend down, consider alternatives. Some clients may be able to have excess 
income go to Pooled Income Trust (supplemental needs trust sponsored by a non-profit 
organization). If your client qualifies, these trusts hold income for individuals and pay their bills 
for them, any money not spent on the behalf of the Client is left in the pool (not given to Client’s 
family or any Client designated beneficiary). 
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5. Home Exempt: An applicant/recipient can make their home exempt as a resource during their 
lifetime if the client indicates an intent to return home. If it is clear that the recipient will not be 
returning home Medicaid may place a lien on the home to collect after the recipient’s death in 
order to recover for Medicaid expenses paid on behalf of the recipient. 

6. Medicaid also offers a Community Home Care program. There is no 5 year lookback period for 
Community Medicaid so it is possible for Clients to transfer assets quickly and become eligible.  
The trouble is, most Clients who need home care will eventually need nursing home care and 
therefore should plan ahead for the 5 year lookback. Even if a Client can be awarded a sufficient 
number of hours for home care, there is no guarantee that caregivers will continue to show up 
for work. The most successful scenarios for home care are when a Client can identify their own 
caregiver and enroll for home care through “Consumer Directed Personal Assistance Program.” 

7. Below are Charts of Income and Resource Levels for Medicaid taken from NYC Human 
Resources Administration located as http://www.wnylc.com/health/entry/15/  (retrieved 
9/12/2018). These numbers are for Non-MAGI applicants/recipients – meaning someone who 
are 65 or older, certified blind, certified disabled or receiving SSI. An individual receiving 
Community Home Care can only keep non-exempt income that does not exceed $864 (the 
income level plus a $20 income allowance). There are limits for other Medicaid programs for 
other groups of people that qualify based on Modified Adjusted Gross Income (MAGI). 
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8. Exempt resources include: Homesteads (with a Clients subjective intent to return home), Life 
insurance policies and burial spaces (up to $1500 total value counting total cash value), 
Reparation accounts, essential personal property, pensions of legally responsible relatives, 
assets of person is insured under long-term care partnership policies, and certain trusts and 
supplemental needs trust assets.   
Business property held by business and not individually owned may be exempt subject to 
limitations, which generally include that the property must be used to produce income 
(currently or within 12 months from which property stopped producing income). 
Vacation property, second home or camp is not an exempt resource.   
For Medicaid purposes, there is a presumption that a joint bank account is considered to 
entirely owned by the applicant/recipient, unless facts prove otherwise. 96 ADM-8 at 13. 
Jointly owned stock and other non-financial institution accounts are presumed to be owned an 
equal shares.  

9. Community Spouse 
a. The community spouse resource allowance is the amount of money that would have to 

be transferred from an institutional spouse to a community spouse in order to attain the 
maximum level of resources allowed. You can make the calculation by subtracting 
disregarded or exempt assets, such as a primary residence or an automobile, and 
allowed resources and dividing the couples remaining resources in half, then limiting 
that number so that it does not exceed the maximum allowance figure for that year. 
A greater amount of CSRA may be allowed if additional resources are required to 
increase the community spouses income to the MMMNA. 
After the first month that the institutionalized spouse is eligible for Medicaid, the 
resources in the community spouse are not considered available to the institutionalized 
spouse. 

10. Cure of Non-exempt Transfers - Nonexempt transfers that do not make it through the penalty 
period can be cured by a return or partial return of assets in order to reduce the amount of the 
transfer. However, you cannot cure with different property. Generally the return of funds or 
property should come from the same property tracing back the same way. 

11. To Calculate the Penalty - For a transfer that is considered an uncompensated transfer within 
the past five years, divide the total amount of assets transferred for less than farm fair market 
value by the average monthly private pay rate of a nursing home in clients area where they are 
Services. New York State Department of health sets the average monthly private pay rate by 
region: 

The penalty period for transfers made on or after February 8, 2006, begins the first day of the first 
month during or after which assets have been transferred, or the date on which the individual is eligible 
for Medicaid and would otherwise be receiving institutional care but for the penalty, whichever is later, 
and which does not occur in any other period of ineligibility. Deficit Recovery Act (DRA 2005). 
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12. Medicaid Liens - a lien may be placed on the property of a Medicaid recipient prior to death for 

a judgment for incorrectly paid benefits, or against real property of a recipient who does not 
intend to return home or is not reasonably expected to be discharged from the nursing home if 
no protected relatives reside in the residence. Liens may also be attached to proceeds of 
personal injury or judgments, awards, or settlement. 

13. Estate Recovery in NY - Currently the reachable Assets for estate recovery purposes are all real 
and personal property and other assets included within the individual’s estate and passing 
under the terms of a valid will or by intestacy (the Probate Estate or Estate for Administration 
purposes). SSL § 369(6). 

a. Use caution with a general power of appointment in an irrevocable trust. See Matter of 
Albasi, 196 Misc. 2d 314, 765 NYS2d 213 (Sur. Ct. Bronx County 2003). 

b. Medicaid should not be able to recover if the recipient is survived by a minor, blind or 
disabled child. There may also be a waiver of recovery if there is undue hardship. See 42 
USC § 1396p(b)(3); SSL § 369(5); 02 OMM/ADM-3. 
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