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New York State Constitution 

ARTICLE III  

LEGISLATURE 

[Legislative power]  

Section 1. The legislative power of this state shall be vested in the senate and assembly. 

[Number and terms of senators and assemblymen]  

§2. The senate shall consist of fifty members (1) , except as hereinafter provided. The senators 

elected in the year one thousand eight hundred and ninety-five shall hold their offices for three 

years, and their successors shall be chosen for two years. The assembly shall consist of one 

hundred and fifty members. The assembly members elected in the year one thousand nine 

hundred and thirty-eight, and their successors, shall be chosen for two years. (Amended by vote 

of the people November 2, 1937; November 6, 2001.) 

[Senate districts]  

§3. The senate districts(2), described in section three of article three of this constitution as 

adopted by the people on November sixth, eighteen hundred ninety-four are hereby continued for 

all of the purposes of future reapportionments of senate districts pursuant to section four of this 

article. (Formerly §3. Repealed and replaced by new §3 amended by vote of the people 

November 6, 1962.) 

[Readjustments and reapportionments; when federal census to control]  

§4. (a) Except as herein otherwise provided, the federal census taken in the year nineteen 

hundred thirty and each federal census taken decennially thereafter shall be controlling as to the 

number of inhabitants in the state or any part thereof for the purposes of the apportionment of 

members of assembly and readjustment or alteration of senate and assembly districts next 

occurring, in so far as such census and the tabulation thereof purport to give the information 

necessary therefor. The legislature, by law, shall provide for the making and tabulation by state 

authorities of an enumeration of the inhabitants of the entire state to be used for such purposes, 

instead of a federal census, if the taking of a federal census in any tenth year from the year 

nineteen hundred thirty be omitted or if the federal census fails to show the number of aliens or 

Indians not taxed. If a federal census, though giving the requisite information as to the state at 

large, fails to give the information as to any civil or territorial divisions which is required to be 

known for such purposes, the legislature, by law, shall provide for such an enumeration of the 

inhabitants of such parts of the state only as may be necessary, which shall supersede in part the 

federal census and be used in connection therewith for such purposes. The legislature, by law, 

may provide in its discretion for an enumeration by state authorities of the inhabitants of the 

state, to be used for such purposes, in place of a federal census, when the return of a decennial 

federal census is delayed so that it is not available at the beginning of the regular session of the 

legislature in the second year after the year nineteen hundred thirty or after any tenth year 

therefrom, or if an apportionment of members of assembly and readjustment or alteration of 

senate districts is not made at or before such a session. At the regular session in the year nineteen 

hundred thirty-two, and at the first regular session after the year nineteen hundred forty and after 

each tenth year therefrom the senate districts shall be readjusted or altered, but if, in any decade, 

counting from and including that which begins with the year nineteen hundred thirty-one, such a 

readjustment or alteration is not made at the time above prescribed, it shall be made at a 

4

https://www.dos.ny.gov/info/constitution/article_3_legislature.html#_ftn1
https://www.dos.ny.gov/info/constitution/article_3_legislature.html#_ftn2


subsequent session occurring not later than the sixth year of such decade, meaning not later than 

nineteen hundred thirty-six, nineteen hundred forty-six, nineteen hundred fifty-six, and so on; 

provided, however, that if such districts shall have been readjusted or altered by law in either of 

the years nineteen hundred thirty or nineteen hundred thirty-one, they shall remain unaltered 

until the first regular session after the year nineteen hundred forty. No town, except a town 

having more than a full ratio of apportionment, and no block in a city inclosed by streets or 

public ways, shall be divided in the formation of senate districts. In the reapportionment of 

senate districts, no district shall contain a greater excess in population over an adjoining district 

in the same county, than the population of a town or block therein adjoining such district. 

Counties, towns or blocks which, from their location, may be included in either of two districts, 

shall be so placed as to make said districts most nearly equal in number of inhabitants, excluding 

aliens. 

No county shall have four or more senators unless it shall have a full ratio for each senator. No 

county shall have more than one-third of all the senators; and no two counties or the territory 

thereof as now organized, which are adjoining counties, or which are separated only by public 

waters, shall have more than one-half of all the senators. 

(b) The independent redistricting commission established pursuant to section five-b of this article 

shall prepare a redistricting plan to establish senate, assembly, and congressional districts every 

ten years commencing in two thousand twenty-one, and shall submit to the legislature such plan 

and the implementing legislation therefor on or before January first or as soon as practicable 

thereafter but no later than January fifteenth in the year ending in two beginning in two thousand 

twenty-two. The redistricting plans for the assembly and the senate shall be contained in and 

voted upon by the legislature in a single bill, and the congressional district plan may be included 

in the same bill if the legislature chooses to do so. The implementing legislation shall be voted 

upon, without amendment, by the senate or the assembly and if approved by the first house 

voting upon it, such legislation shall be delivered to the other house immediately to be voted 

upon without amendment. If approved by both houses, such legislation shall be presented to the 

governor for action. 

If either house shall fail to approve the legislation implementing the first redistricting plan, or the 

governor shall veto such legislation and the legislature shall fail to override such veto, each 

house or the governor if he or she vetoes it, shall notify the commission that such legislation has 

been disapproved. Within fifteen days of such notification and in no case later than February 

twenty-eighth, the redistricting commission shall prepare and submit to the legislature a second 

redistricting plan and the necessary implementing legislation for such plan. Such legislation shall 

be voted upon, without amendment, by the senate or the assembly and, if approved by the first 

house voting upon it, such legislation shall be delivered to the other house immediately to be 

voted upon without amendment. If approved by both houses, such legislation shall be presented 

to the governor for action. 

If either house shall fail to approve the legislation implementing the second redistricting plan, or 

the governor shall veto such legislation and the legislature shall fail to override such veto, each 

house shall introduce such implementing legislation with any amendments each house of the 

legislature deems necessary. All such amendments shall comply with the provisions of this 

article. If approved by both houses, such legislation shall be presented to the governor for action. 

All votes by the senate or assembly on any redistricting plan legislation pursuant to this article 

shall be conducted in accordance with the following rules: 

(1) In the event that the speaker of the assembly and the temporary president of the senate are 
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members of two different political parties, approval of legislation submitted by the independent 

redistricting commission pursuant to subdivision (f) of section fiveb of this article shall require 

the vote in support of its passage by at least a majority of the members elected to each house. 

(2) In the event that the speaker of the assembly and the temporary president of the senate are 

members of two different political parties, approval of legislation submitted by the independent 

redistricting commission pursuant to subdivision (g) of section fiveb of this article shall require 

the vote in support of its passage by at least sixty percent of the members elected to each house. 

(3) In the event that the speaker of the assembly and the temporary president of the senate are 

members of the same political party, approval of legislation submitted by the independent 

redistricting commission pursuant to subdivision (f) or (g) of section five-b of this article shall 

require the vote in support of its passage by at least twothirds of the members elected to each 

house. 

(c) Subject to the requirements of the federal constitution and statutes and in compliance with 

state constitutional requirements, the following principles shall be used in the creation of state 

senate and state assembly districts and congressional districts: 

(1) When drawing district lines, the commission shall consider whether such lines would result 

in the denial or abridgement of racial or language minority voting rights, and districts shall not 

be drawn to have the purpose of, nor shall they result in, the denial or abridgement of such rights. 

Districts shall be drawn so that, based on the totality of the circumstances, racial or minority 

language groups do not have less opportunity to participate in the political process than other 

members of the electorate and to elect representatives of their choice. 

(2) To the extent practicable, districts shall contain as nearly as may be an equal number of 

inhabitants. For each district that deviates from this requirement, the commission shall provide a 

specific public explanation as to why such deviation exists. 

(3) Each district shall consist of contiguous territory. 

(4) Each district shall be as compact in form as practicable. 

(5) Districts shall not be drawn to discourage competition or for the purpose of favoring or 

disfavoring incumbents or other particular candidates or political parties. The commission shall 

consider the maintenance of cores of existing districts, of pre-existing political subdivisions, 

including counties, cities, and towns, and of communities of interest. 

(6) In drawing senate districts, towns or blocks which, from their location may be included in 

either of two districts, shall be so placed as to make said districts most nearly equal in number of 

inhabitants. The requirements that senate districts not divide counties or towns, as well as the 

'block-on-border' and 'town-on-border' rules, shall remain in effect. 

During the preparation of the redistricting plan, the independent redistricting commission shall 

conduct not less than one public hearing on proposals for the redistricting of congressional and 

state legislative districts in each of the following (i) cities: Albany, Buffalo, Syracuse, Rochester, 

and White Plains; and (ii) counties: Bronx, Kings, New York, Queens, Richmond, Nassau, and 

Suffolk. Notice of all such hearings shall be widely published using the best available means and 

media a reasonable time before every hearing. At least thirty days prior to the first public hearing 

and in any event no later than September fifteenth of the year ending in one or as soon as 

practicable thereafter, the independent redistricting commission shall make widely available to 

the public, in print form and using the best available technology, its draft redistricting plans, 

relevant data, and related information. Such plans, data, and information shall be in a form that 

allows and facilitates their use by the public to review, analyze, and comment upon such plans 

and to develop alternative redistricting plans for presentation to the commission at the public 
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hearings. The independent redistricting commission shall report the findings of all such hearings 

to the legislature upon submission of a redistricting plan. 

(d) The ratio for apportioning senators shall always be obtained by dividing the number of 

inhabitants, excluding aliens, by fifty, and the senate shall always be composed of fifty members, 

except that if any county having three or more senators at the time of any apportionment shall be 

entitled on such ratio to an additional senator or senators, such additional senator or senators 

shall be given to such county in addition to the fifty senators, and the whole number of senators 

shall be increased to that extent. 

The senate districts, including the present ones, as existing immediately before the enactment of 

a law readjusting or altering the senate districts, shall continue to be the senate districts of the 

state until the expirations of the terms of the senators then in office, except for the purpose of an 

election of senators for full terms beginning at such expirations, and for the formation of 

assembly districts. 

(e) The process for redistricting congressional and state legislative districts established by this 

section and sections five and five-b of this article shall govern redistricting in this state except to 

the extent that a court is required to order the adoption of, or changes to, a redistricting plan as a 

remedy for a violation of law. 

A reapportionment plan and the districts contained in such plan shall be in force until the 

effective date of a plan based upon the subsequent federal decennial census taken in a year 

ending in zero unless modified pursuant to court order. (Amended by vote of the people 

November 6, 1945; further amended by vote of the people November 4, 2014.) 

[Apportionment of assemblymen; creation of assembly districts]  

§5.  The members of the assembly shall be chosen by single districts and shall be apportioned 

pursuant to this section and sections four and five-b of this article at each regular session at 

which the senate districts are readjusted or altered, and by the same law, among the several 

counties of the state, as nearly as may be according to the number of their respective inhabitants, 

excluding aliens. Every county heretofore established and separately organized, except the 

county of Hamilton, shall always be entitled to one member of assembly, and no county shall 

hereafter be erected unless its population shall entitle it to a member. The county of Hamilton 

shall elect with the county of Fulton, until the population of the county of Hamilton shall, 

according to the ratio, entitle it to a member. But the legislature may abolish the said county of 

Hamilton and annex the territory thereof to some other county or counties. 

The quotient obtained by dividing the whole number of inhabitants of the state, excluding aliens, 

by the number of members of assembly, shall be the ratio for apportionment, which shall be 

made as follows: One member of assembly shall be apportioned to every county, including 

Fulton and Hamilton as one county, containing less than the ratio and one-half over. Two 

members shall be apportioned to every other county. The remaining members of assembly shall 

be apportioned to the counties having more than two ratios according to the number of 

inhabitants, excluding aliens. Members apportioned on remainders shall be apportioned to the 

counties having the highest remainders in the order thereof respectively. No county shall have 

more members of assembly than a county having a greater number of inhabitants, excluding 

aliens. 

The assembly districts(3), including the present ones, as existing immediately before the 

enactment of a law making an apportionment of members of assembly among the counties, shall 

continue to be the assembly districts of the state until the expiration of the terms of members 
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then in office, except for the purpose of an election of members of assembly for full terms 

beginning at such expirations. 

In any county entitled to more than one member, the board of supervisors, and in any city 

embracing an entire county and having no board of supervisors, the common council, or if there 

be none, the body exercising the powers of a common council, shall assemble at such times as 

the legislature making an apportionment shall prescribe, and divide such counties into assembly 

districts as nearly equal in number of inhabitants, excluding aliens, as may be, of convenient and 

contiguous territory in as compact form as practicable, each of which shall be wholly within a 

senate district formed under the same apportionment, equal to the number of members of 

assembly to which such county shall be entitled, and shall cause to be filed in the office of the 

secretary of state and of the clerk of such county, a description of such districts, specifying the 

number of each district and of the inhabitants thereof, excluding aliens, according to the census 

or enumeration used as the population basis for the formation of such districts; and such 

apportionment and districts shall remain unaltered until after the next reapportionment of 

members of assembly, except that the board of supervisors of any county containing a town 

having more than a ratio of apportionment and one-half over may alter the assembly districts in a 

senate district containing such town at any time on or before March first, nineteen hundred forty-

six. In counties having more than one senate district, the same number of assembly districts shall 

be put in each senate district, unless the assembly districts cannot be evenly divided among the 

senate districts of any county, in which case one more assembly district shall be put in the senate 

district in such county having the largest, or one less assembly district shall be put in the senate 

district in such county having the smallest number of inhabitants, excluding aliens, as the case 

may require. Nothing in this section shall prevent the division, at any time, of counties and towns 

and the erection of new towns by the legislature. 

An apportionment by the legislature, or other body, shall be subject to review by the supreme 

court, at the suit of any citizen, under such reasonable regulations as the legislature may 

prescribe; and any court before which a cause may be pending involving an apportionment, shall 

give precedence thereto over all other causes and proceedings, and if said court be not in session 

it shall convene promptly for the disposition of the same. The court shall render its decision 

within sixty days after a petition is filed. In any judicial proceeding relating to redistricting of 

congressional or state legislative districts, any law establishing congressional or state legislative 

districts found to violate the provisions of this article shall be invalid in whole or in part. In the 

event that a court finds such a violation, the legislature  shall have a full and reasonable 

opportunity to correct the law's legal infirmities. (Amended by vote of the people November 6, 

1945; further amended by vote of the people November 4, 2014.) 

[Definition of inhabitants]  

§5-a.  For the purpose of apportioning senate and assembly districts pursuant to the foregoing 

provisions of this article, the term “inhabitants, excluding aliens” shall mean the whole number 

of persons. (New. Added by vote of the people November 4, 1969.) 

[Independent redistricting commission]  
§5-b.  (a) On or before February first of each year ending with a zero and at any other time a 

court orders that congressional or state legislative districts be amended, an independent 

redistricting commission shall be established to determine the district lines for congressional and 

state legislative offices. The independent redistricting commission shall be composed of ten 
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members, appointed as follows: 

(1) two members shall be appointed by the temporary president of the senate; 

(2) two members shall be appointed by the speaker of the assembly; 

(3) two members shall be appointed by the minority leader of the senate; 

(4) two members shall be appointed by the minority leader of the assembly; 

(5) two members shall be appointed by the eight members appointed pursuant to paragraphs (1) 

through (4) of this subdivision by a vote of not  less than five members in favor of such 

appointment, and these two members shall not have been enrolled in the preceding five years in 

either of the two political parties that contain the largest or second largest number of enrolled 

voters within the state; 

(6) one member shall be designated chair of the commission by a majority of the members 

appointed pursuant to paragraphs (1) through (5) of this subdivision to convene and preside over 

each meeting of the commission. 

(b) The members of the independent redistricting commission shall be registered voters in this 

state. No member shall within the last three years: 

(1) be or have been a member of the New York state legislature or United States Congress or a 

statewide elected official; 

(2) be or have been a state officer or employee or legislative employee as defined in section 

seventy-three of the public officers law; 

(3) be or have been a registered lobbyist in New York state; 

(4) be or have been a political party chairman, as defined in paragraph (k) of subdivision one of 

section seventy-three of the public officers law; 

(5) be the spouse of a statewide elected official or of any member of the United States Congress, 

or of the state legislature. 

(c) To the extent practicable, the members of the independent redistricting commission shall 

reflect the diversity of the residents of this state with regard to race, ethnicity, gender, language, 

and geographic residence and to the extent practicable the appointing authorities shall consult 

with organizations devoted to protecting the voting rights of minority and other voters 

concerning potential appointees to the commission. 

(d) Vacancies in the membership of the commission shall be filled within thirty days in the 

manner provided for in the original appointments. 

(e) The legislature shall provide by law for the compensation of the members of the independent 

redistricting commission, including compensation for actual and necessary expenses incurred in 

the performance of their duties. 

(f) A minimum of five members of the independent redistricting commission shall constitute a 

quorum for the transaction of any business or the exercise of any power of such commission 

prior to the appointment of the two commission members appointed pursuant to paragraph (5) of 

subdivision (a) of this section, and a minimum of seven members shall constitute a quorum after 

such members have been appointed, and no exercise of any power of the independent 

redistricting commission shall occur without the affirmative vote of at least a majority of the 

members, provided that, in order to approve any redistricting plan and implementing legislation, 

the following rules shall apply: 

(1) In the event that the speaker of the assembly and the temporary president of the senate are 

members of the same political party, approval of a redistricting plan and implementing 

legislation by the commission for submission to the legislature shall require the vote in support 

of its approval by at least seven members including at least one member appointed by each of the 
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legislative leaders. 

(2) In the event that the speaker of the assembly and the temporary president of the senate are 

members of two different political parties, approval of a redistricting plan by the commission for 

submission to the legislature shall require the vote in support of its approval by at least seven 

members including at least one member appointed by the speaker of the assembly and one 

member appointed by the temporary president of the senate. 

(g) In the event that the commission is unable to obtain seven votes to approve a redistricting 

plan on or before January first in the year ending in two or as soon as practicable thereafter, the 

commission shall submit to the legislature that redistricting plan and implementing legislation 

that garnered the highest number of votes in support of its approval by the commission with a 

record of the votes taken. In the event that more than one plan received the same number of votes 

for approval, and such number was higher than that for any other plan, then the commission shall 

submit all plans that obtained such number of votes. The legislature shall consider and vote upon 

such implementing legislation in accordance with the voting rules set forth in subdivision (b) of 

section four of this article. 

(h) (1) The independent redistricting commission shall appoint two co-executive directors by a 

majority vote of the commission in accordance with the following procedure: 

(i) In the event that the speaker of the assembly and the temporary president of the senate are 

members of two different political parties, the co-executive directors shall be approved by a 

majority of the commission that includes at least one appointee by the speaker of the assembly 

and at least one appointee by the temporary president of the senate. 

(ii) In the event that the speaker of the assembly and the temporary president of the senate are 

members of the same political party, the co-executive directors shall be approved by a majority 

of the commission that includes at least one appointee by each of the legislative leaders. 

(2) One of the co-executive directors shall be enrolled in the political party with the highest 

number of enrolled members in the state and one shall be enrolled in the political party with the 

second highest number of enrolled members in the state. The co-executive directors shall appoint 

such staff as are necessary to perform the commission's duties, except that the commission shall 

review a staffing plan prepared and provided by the co-executive directors which shall contain a 

list of the various positions and the duties, qualifications, and salaries associated with each 

position. 

(3) In the event that the commission is unable to appoint one or both of the coexecutive directors 

within forty-five days of the establishment of a quorum of seven commissioners, the following 

procedure shall be followed: 

(i) In the event that the speaker of the assembly and the temporary president of the senate are 

members of two different political parties, within ten days the speaker's appointees on the 

commission shall appoint one co-executive director, and the temporary president's appointees on 

the commission shall appoint the other coexecutive director. Also within ten days the minority 

leader of the assembly shall select a co-deputy executive director, and the minority leader of the 

senate shall select the other co-deputy executive director. 

(ii) In the event that the speaker of the assembly and the temporary president of the senate are 

members of the same political party, within ten days the speaker's and temporary president's 

appointees on the commission shall together appoint one coexecutive director, and the two 

minority leaders' appointees on the commission shall together appoint the other co-executive 

director. 

(4) In the event of a vacancy in the offices of co-executive director or co-deputy executive 
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director, the position shall be filled within ten days of its occurrence by the same appointing 

authority or authorities that appointed his or her predecessor. 

(i) The state budget shall include necessary appropriations for the expenses of the independent 

redistricting commission, provide for compensation and reimbursement of expenses for the 

members and staff of the commission, assign to the commission any additional duties that the 

legislature may deem necessary to the performance of the duties stipulated in this article, and 

require other agencies and officials of the state of New York and its political subdivisions to 

provide such information and assistance as the commission may require to perform its duties. 

(New. Added by vote of the people November 4, 2014.) 

  

[Compensation, allowances and traveling expenses of members]  

§6.  Each member of the legislature shall receive for his or her services a like annual salary, to be 

fixed by law. He or she shall also be reimbursed for his or her actual traveling expenses in going 

to and returning from the place in which the legislature meets, not more than once each week 

while the legislature is in session. Senators, when the senate alone is convened in extraordinary 

session, or when serving as members of the court for the trial of impeachments, and such 

members of the assembly, not exceeding nine in number, as shall be appointed managers of an 

impeachment, shall receive an additional per diem allowance, to be fixed by law. Any member, 

while serving as an officer of his or her house or in any other special capacity therein or directly 

connected therewith not hereinbefore in this section specified, may also be paid and receive, in 

addition, any allowance which may be fixed by law for the particular and additional services 

appertaining to or entailed by such office or special capacity. Neither the salary of any member 

nor any other allowance so fixed may be increased or diminished during, and with respect to, the 

term for which he or she shall have been elected, nor shall he or she be paid or receive any other 

extra compensation. The provisions of this section and laws enacted in compliance therewith 

shall govern and be exclusively controlling, according to their terms. Members shall continue to 

receive such salary and additional allowance as heretofore fixed and provided in this section, 

until changed by law pursuant to this section. (Amended by Constitutional Convention of 1938 

and approved by vote of the people November 8, 1938; further amended by vote of the people 

November 4, 1947; November 3, 1964; November 6, 2001.) 

[Qualifications of members; prohibitions on certain civil appointments; acceptance to 

vacate seat]  

§7.  No person shall serve as a member of the legislature unless he or she is a citizen of the 

United States and has been a resident of the state of New York for five years, and, except as 

hereinafter otherwise prescribed, of the assembly or senate district for the twelve months 

immediately preceding his or her election; if elected a senator or member of assembly at the first 

election next ensuing after a readjustment or alteration of the senate or assembly districts 

becomes effective, a person, to be eligible to serve as such, must have been a resident of the 

county in which the senate or assembly district is contained for the twelve months immediately 

preceding his or her election. No member of the legislature shall, during the time for which he or 

she was elected, receive any civil appointment from the governor, the governor and the senate, 

the legislature or from any city government, to an office which shall have been created, or the 

emoluments whereof shall have been increased during such time. If a member of the legislature 

be elected to congress, or appointed to any office, civil or military, under the government of the 

United States, the state of New York, or under any city government except as a member of the 
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national guard or naval militia of the state, or of the reserve forces of the United States, his or her 

acceptance thereof shall vacate his or her seat in the legislature, providing, however, that a 

member of the legislature may be appointed commissioner of deeds or to any office in which he 

or she shall receive no compensation. (New. Derived in part from former §§7 and 8. Adopted by 

Constitutional Convention of 1938 and approved by vote of the people November 8, 1938; 

amended by vote of the people November 2, 1943.) 

[Time of elections of members]  

§8.  The elections of senators and members of assembly, pursuant to the provisions of this 

constitution, shall be held on the Tuesday succeeding the first Monday of November, unless 

otherwise directed by the legislature. (Formerly §9. Renumbered by Constitutional Convention 

of 1938 and approved by vote of the people November 8, 1938.) 

[Powers of each house]  

§9.  A majority of each house shall constitute a quorum to do business. Each house shall 

determine the rules of its own proceedings, and be the judge of the elections, returns and 

qualifications of its own members; shall choose its own officers; and the senate shall choose a 

temporary president and the assembly shall choose a speaker. (Formerly §10. Renumbered by 

Constitutional Convention of 1938 and approved by vote of the people November 8, 1938. 

Amended by vote of the people November 5, 1963.) 

[Journals; open sessions; adjournments]  

§10.  Each house of the legislature shall keep a journal of its proceedings, and publish the same, 

except such parts as may require secrecy. The doors of each house shall be kept open, except 

when the public welfare shall require secrecy. Neither house shall, without the consent of the 

other, adjourn for more than two days. (Formerly §11. Renumbered and amended by 

Constitutional Convention of 1938 and approved by vote of the people November 8, 1938.) 

[Members not to be questioned for speeches]  

§11. For any speech or debate in either house of the legislature, the members shall not be 

questioned in any other place. (Formerly §12. Renumbered by Constitutional Convention of 

1938 and approved by vote of the people November 8, 1938.) 

[Bills may originate in either house; may be amended by the other]  

§12.  Any bill may originate in either house of the legislature, and all bills passed by one house 

may be amended by the other. (Formerly §13. Renumbered by Constitutional Convention of 

1938 and approved by vote of the people November 8, 1938.) 

[Enacting clause of bills; no law to be enacted except by bill]  

§13.  The enacting clause of all bills shall be “The People of the State of New York, represented 

in Senate and Assembly, do enact as follows,” and no law shall be enacted except by bill. 

(Formerly §14. Renumbered by Constitutional Convention of 1938 and approved by vote of the 

people November 8, 1938.) 

[Manner of passing bills; message of necessity for immediate vote]  

§14.  No bill shall be passed or become a law unless it shall have been printed and upon the 

desks of the members, in its final form, at least three calendar legislative days prior to its final 

passage, unless the governor, or the acting governor, shall have certified, under his or her hand 

and the seal of the state, the facts which in his or her opinion necessitate an immediate vote 

thereon, in which case it must nevertheless be upon the desks of the members in final form, not 
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necessarily printed, before its final passage; nor shall any bill be passed or become a law, except 

by the assent of a majority of the members elected to each branch of the legislature; and upon the 

last reading of a bill, no amendment thereof shall be allowed, and the question upon its final 

passage shall be taken immediately thereafter, and the ayes and nays entered on the journal. 

For purposes of this section, a bill shall be deemed to be printed and upon the desks of the 

members if: it is set forth in a legible electronic format by electronic means, and it is available 

for review in such format at the desks of the members. 

For purposes of this section "electronic means" means any method of transmission of 

information between computers or other machines designed for the purpose of sending and 

receiving such transmissions and which: allows the recipient to reproduce the information 

transmitted in a tangible medium of expression; and does not permit additions, deletions or other 

changes to be made without leaving an adequate record thereof. (Formerly §15. Renumbered and 

amended by Constitutional Convention of 1938 and approved by vote of the people November 8, 

1938; further amended by vote of the people: November 6, 2001; November 4, 2014.) 

[Private or local bills to embrace only one subject, expressed in title]  

§15.  No private or local bill, which may be passed by the legislature, shall embrace more than 

one subject, and that shall be expressed in the title. (Formerly §16. Renumbered by 

Constitutional Convention of 1938 and approved by vote of the people November 8, 1938.) 

[Existing law not to be made applicable by reference]  

§16.  No act shall be passed which shall provide that any existing law, or any part thereof, shall 

be made or deemed a part of said act, or which shall enact that any existing law, or part thereof, 

shall be applicable, except by inserting it in such act. (Formerly §17. Renumbered by 

Constitutional Convention of 1938 and approved by vote of the people November 8, 1938.) 

[Cases in which private or local bills shall not be passed]  

§17. The legislature shall not pass a private or local bill in any of the following cases: 

Changing the names of persons. 

Laying out, opening, altering, working or discontinuing roads, highways or alleys, or for draining 

swamps or other low lands. Locating or changing county seats. 

Providing for changes of venue in civil or criminal cases. 

Incorporating villages. 

Providing for election of members of boards of supervisors. 

Selecting, drawing, summoning or empaneling grand or petit jurors. 

Regulating the rate of interest on money. 

The opening and conducting of elections or designating places of voting. 

Creating, increasing or decreasing fees, percentages or allowances of public officers, during the 

term for which said officers are elected or appointed. 

Granting to any corporation, association or individual the right to lay down railroad tracks. 
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Granting to any private corporation, association or individual any exclusive privilege, immunity 

or franchise whatever. 

Granting to any person, association, firm or corporation, an exemption from taxation on real or 

personal property. 

Providing for the building of bridges, except over the waters forming a part of the boundaries of 

the state, by other than a municipal or other public corporation or a public agency of the state. 

(Formerly §18. Renumbered and amended by Constitutional Convention of 1938 and approved 

by vote of the people November 3, 1964.) 

[Extraordinary sessions of the legislature; power to convene on legislative initiative]  

§18. The members of the legislature shall be empowered, upon the presentation to the temporary 

president of the senate and the speaker of the assembly of a petition signed by two-thirds of the 

members elected to each house of the legislature, to convene the legislature on extraordinary 

occasions to act upon the subjects enumerated in such petition. (New. Added by vote of the 

people November 4, 1975.) 

[Private claims not to be audited by legislature; claims barred by lapse of time]  

§19. The legislature shall neither audit nor allow any private claim or account against the state, 

but may appropriate money to pay such claims as shall have been audited and allowed according 

to law. 

No claim against the state shall be audited, allowed or paid which, as between citizens of the 

state, would be barred by lapse of time. But if the claimant shall be under legal disability, the 

claim may be presented within two years after such disability is removed. (Derived in part from 

former §6 of Art. 7. Amended by Constitutional Convention of 1938 and approved by vote of the 

people November 8, 1938; further amended by vote of the people November 3, 1964.) 

[Two-thirds bills]  

§20.  The assent of two-thirds of the members elected to each branch of the legislature shall be 

requisite to every bill appropriating the public moneys or property for local or private purposes. 

[Certain sections not to apply to bills recommended by certain commissioners or public 

agencies]  

§21.  Sections 15, 16 and 17 of this article shall not apply to any bill, or the amendments to any 

bill, which shall be recommended to the legislature by commissioners or any public agency 

appointed or directed pursuant to law to prepare revisions, consolidations or compilations of 

statutes. But a bill amending an existing law shall not be excepted from the provisions of 

sections 15, 16 and 17 of this article unless such amending bill shall itself be recommended to 

the legislature by such commissioners or public agency. (Formerly §23. Renumbered and 

amended by Constitutional Convention of 1938 and approved by vote of the people November 8, 

1938.) 

[Tax laws to state tax and object distinctly; definition of income for income tax purposes by 

reference to federal laws authorized]  

§22.  Every law which imposes, continues or revives a tax shall distinctly state the tax and the 

object to which it is to be applied, and it shall not be sufficient to refer to any other law to fix 

such tax or object. 
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Notwithstanding the foregoing or any other provision of this constitution, the legislature, in any 

law imposing a tax or taxes on, in respect to or measured by income, may define the income on, 

in respect to or by which such tax or taxes are imposed or measured, by reference to any 

provision of the laws of the United States as the same may be or become effective at any time or 

from time to time, and may prescribe exceptions or modifications to any such provision. 

(Formerly §24. Renumbered by Constitutional Convention of 1938 and approved by vote of the 

people November 8, 1938; amended by vote of the people November 3, 1959.) 

[When yeas and nays necessary; three-fifths to constitute quorum]  

§23.  On the final passage, in either house of the legislature, of any act which imposes, continues 

or revives a tax, or creates a debt or charge, or makes, continues or revives any appropriation of 

public or trust money or property, or releases, discharges or commutes any claim or demand of 

the state, the question shall be taken by yeas and nays, which shall be duly entered upon the 

journals, and three-fifths of all the members elected to either house shall, in all such cases, be 

necessary to constitute a quorum therein. (Formerly §25. Renumbered by Constitutional 

Convention of 1938 and approved by vote of the people November 8, 1938.) 

[Prison labor; contract system abolished]  

§24. The legislature shall, by law, provide for the occupation and employment of prisoners 

sentenced to the several state prisons, penitentiaries, jails and reformatories in the state; and no 

person in any such prison, penitentiary, jail or reformatory, shall be required or allowed to work, 

while under sentence thereto, at any trade, industry or occupation, wherein or whereby his or her 

work, or the product or profit of his or her work, shall be farmed out, contracted, given or sold to 

any person, firm, association or corporation, provided that the legislature may provide by law 

that such prisoners may voluntarily perform work for nonprofit organizations. As used in this 

section, the term “nonprofit organization” means an organization operated exclusively for 

religious, charitable, or educational purposes, no part of the net earnings of which inures to the 

benefit of any private shareholder or individual. This section shall not be construed to prevent the 

legislature from providing that convicts may work for, and that the products of their labor may 

be disposed of to, the state or any political division thereof, or for or to any public institution 

owned or managed and controlled by the state, or any political division thereof. (Formerly §29. 

Renumbered and amended by Constitutional Convention of 1938 and approved by vote of the 

people November 8, 1938; further amended by vote of the people November 6, 2001; November 

3, 2009.) 

[Emergency governmental operations; legislature to provide for]  

§25. Notwithstanding any other provision of this constitution, the legislature, in order to insure 

continuity of state and local governmental operations in periods of emergency caused by enemy 

attack or by disasters (natural or otherwise), shall have the power and the immediate duty (1) to 

provide for prompt and temporary succession to the powers and duties of public offices, of 

whatever nature and whether filled by election or appointment, the incumbents of which may 

become unavailable for carrying on the powers and duties of such offices, and (2) to adopt such 

other measures as may be necessary and proper for insuring the continuity of governmental 

operations. 

Nothing in this article shall be construed to limit in any way the power of the state to deal with 

emergencies arising from any cause. (New. Added by vote of the people November 5, 1963.) 
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1. State Law §123 sets forth current number of senators. 

2. State Law §124 currently sets forth 63 senate districts. 

3. State Law §121 sets forth 150 assembly districts. 
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i
QUESTIONS PRESENTED 

1. Whether the district court correctly found that 
plaintiffs have standing to challenge particular North 
Carolina congressional districts on partisan vote-
dilution grounds because those districts unnecessarily 
crack or pack plaintiffs? 

2. Whether the district-specific test for partisan 
vote-dilution claims set forth by the district court—
requiring (1) the intent to subordinate adherents of 
one party and entrench a rival party in power; (2) the 
effect of such subordination and entrenchment; and 
(3) the lack of a legitimate justification for such 
subordination and entrenchment—is judicially 
discernible and manageable? 

3. Whether the district court’s unanimous 
decision that particular North Carolina congressional 
districts are unconstitutional under this test is 
correct? 
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ii
CORPORATE DISCLOSURE 

STATEMENT 
Pursuant to Rule 29.6, the League of Women Voters 
of North Carolina states that it is a nonprofit 
corporation that has no parent corporation and issues 
no stock. 
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1
INTRODUCTION 

The League of Women Voters of North Carolina 
(“League”) submits this brief in support of an 
affirmance of the district court’s judgment. As 
throughout this litigation, the League solely advances 
a claim of partisan vote dilution under the First and 
Fourteenth Amendments (while also supporting other 
plaintiffs’ different claims). The League’s approach 
was endorsed by the court below, which ruled that 
particular districts in North Carolina’s current 
congressional plan (“2016 Plan”) deliberately diluted 
Democrats’ votes through cracking and packing. 
Indeed, these districts’ drafters repeatedly boasted 
about their scheme to preserve their ill-gotten 
political gains by minimizing the influence of 
disfavored voters. The drafters also achieved their 
objective: an enormous and unjustified Republican 
advantage virtually certain to endure in future 
elections. 

This Court decided its most recent partisan vote-
dilution case, Gill v. Whitford, 138 S. Ct. 1916 (2018), 
on standing grounds. To be injured in fact, the Court 
held, a litigant must show that she lives in a cracked 
or packed district—and could be placed in an 
uncracked or unpacked district by an alternative map. 
The Court also provided guidance about other aspects 
of partisan vote-dilution challenges. These suits 
should be district-specific, not plan-wide, in scope. The 
intentional pursuit of partisan gain should be an 
element of the claim. And if liability is found, the 
remedy should be the revision of the plaintiff’s own 
district (not the map in its entirety). 

In its thorough decision, the district court 
scrupulously followed these instructions. It held that 
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2
certain plaintiffs have standing to allege partisan vote 
dilution—because they are unnecessarily cracked or 
packed by particular North Carolina congressional 
districts—while other plaintiffs lack the requisite 
injury. The district court also adopted a test for 
partisan vote dilution that follows directly from this 
Court’s analysis in Whitford. This test is district-
specific. Under it, each district is examined 
separately, and rises or falls independently.  

The test’s first element is the one the Court 
contemplated in Whitford: whether the challenged 
district was drawn with the aim of cracking or packing 
the opposing party’s voters, and thus diluting their 
electoral influence. Of course, evidence of the 
defendants’ motives in designing the map as a whole 
may be relevant to whether an individual district was 
crafted with invidious intent. Second, the test asks 
whether the district at issue, and the plan to which it 
belongs, are in fact dilutive. A plaintiff must prove 
that she lives in a district that actually cracks or 
packs her. But since every map includes districts that 
dilute some voters, the plaintiff satisfies this prong 
only if she further shows that the entire plan creates 
a large and durable advantage for the line-drawing 
party. And third, the test considers whether a 
legitimate justification exists for the dilution, like a 
State’s political geography or nonpartisan 
redistricting goals. Alternative maps reveal if a State 
could have achieved its valid aims without abridging 
the influence of the opposing party’s supporters. 

Strikingly, Appellants do not argue that the 
district court misapplied its test. This is because the 
court’s conclusions are based on overwhelming and 
irrefutable evidence. Start with the drafters’ intent. In 
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a brazen and unprecedented move, Republican 
legislators explicitly ratified “Partisan Advantage” as 
one of their official redistricting criteria. This 
provision stipulated that “[t]he partisan makeup of 
[North Carolina’s] congressional delegation” would be 
“10 Republicans and 3 Democrats.” J.S.App.20. The 
co-chair of the redistricting committee added that 
Republicans would be allotted a ten-seat quota only 
because it was not “possible to draw a map with 11 
Republicans and 2 Democrats.” J.S.App.22. These 
facts amount to an official state policy to maximally 
degrade the representation of disfavored voters. They 
support an affirmance even if broader issues about the 
justiciability of partisan gerrymandering are left 
unresolved. 

Consider, next, the dilutive impact of the 2016 
Plan. Its boundaries methodically divide clusters of 
Democratic voters or else cram them into just three 
districts. Thanks to this rampant cracking and 
packing, Republican candidates won ten out of 
thirteen seats in the 2016 election even though the 
statewide vote was nearly tied. In 2018—as predicted 
by Appellees’ expert—Republicans again prevailed in 
ten districts while Democrats earned a majority of the 
statewide vote.1 A Democratic wave thus failed to 
breach the gerrymander’s defenses. To the contrary, it 
yielded the single largest Republican advantage in the 
last half-century of congressional elections. 

1 After the 2018 election, Republican candidate Mark Harris 
narrowly led Democratic candidate Dan McCready in District 9. 
However, the State Board of Elections refused to certify the 
result and ordered a new election because of evidence of 
widespread irregularities—specifically, a scheme to alter or 
destroy large numbers of absentee ballots. 
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With respect to justification, lastly, the drafts of 

Appellants’ own mapmaker highlight the lack of a 
valid explanation for this record-breaking bias. 
Several of his maps were more compliant with 
traditional criteria than the 2016 Plan, but much less 
skewed in Republicans’ favor. More systematically, 
Appellees’ expert used a computer algorithm to 
randomly generate thousands of North Carolina 
congressional maps without even considering 
partisan data. All these maps matched or beat the 
2016 Plan on all its nonpartisan goals. But none were 
as favorable for Republicans, proving that neither the 
State’s political geography nor any neutral objective 
can account for the Plan’s extreme tilt. 

Appellants observe that, since this Court’s 
decision in Whitford, congressional districts have been 
invalidated in two States (Maryland and North 
Carolina) and challenged in two more. But Appellants 
draw precisely the wrong lessons from these cases. 
First, the volume of litigation is very low. A handful 
more redistricting suits (after the hundreds brought 
earlier in the decade) cannot possibly tax the capacity 
of the federal courts. Second, the cases target the 
worst of the worst. They involve the most flagrant 
line-drawing abuses in the country—by both parties. 
And third, far from flailing in a sea of standards, the 
cases have converged on a single test for partisan 
vote-dilution claims: the same test adopted by the 
district court here. It would be ironic for this Court to 
hold that no workable approach exists just when the 
lower courts have finally found one. 

With the next redistricting cycle about to begin, 
moreover, a decision rejecting the emerging consensus 
would be calamitous. Both parties are poised to wield 
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unified control of many state governments after the 
2020 election. If given a judicial green light, both 
parties will exploit their authority to gerrymander 
even more aggressively, using even more potent 
techniques, than they have to date. Like North 
Carolina’s mapmakers, they will ruthlessly crack and 
pack the opposing party’s voters. They will also 
program computer algorithms to maximize their 
partisan advantage and make adjustments 
throughout the decade to any districts that seem to be 
slipping from their grasp. Through such 
machinations, “those who govern,” who “should be the 
last people to help decide who should govern,” will try 
to extinguish “the political responsiveness at the 
heart of the democratic process.” McCutcheon v. FEC, 
572 U.S. 185, 192, 227 (2014) (plurality). 

But this dismal future is not inevitable. To avoid 
it, this Court should affirm the decision below and 
confirm its willingness to thwart the most egregious 
instances of partisan gerrymandering. 

STATEMENT 
I. The 2016 Plan Was Enacted with the Official 

Aim of Diluting the Influence of Democratic 
Voters. 
The 2016 Plan is the second one North Carolina 

has used this decade. The 2012 and 2014 elections 
were held under the map enacted in July 2011 (“2011 
Plan”). This Court held in Cooper v. Harris, 137 S. Ct. 
1455 (2017), that two of the 2011 Plan’s districts were 
unconstitutional racial gerrymanders, drawn with 
race as their predominant motive. The district court 
also found that “invidious partisanship was a 
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motivating purpose behind the 2011 Plan” as a whole. 
J.S.App.179. 

Abundant evidence supported the district court’s 
finding. For example, the co-chairs of the legislative 
committee responsible for designing the 2011 Plan, 
Representative David Lewis and Senator Robert 
Rucho, stated that their “primary goal” was “to create 
as many districts as possible in which GOP candidates 
would be able to successfully compete for office.” 
J.S.App.180. Similarly, the actual drafter of the map, 
Dr. Thomas Hofeller, wrote in an expert report that 
“[t]he General Assembly’s overarching goal in 2011 
was to create as many safe and competitive districts 
for Republican incumbents or potential candidates as 
possible.” Ex.2035:23.  

After the 2011 Plan was invalidated in part, the 
same actors took the lead in crafting its replacement. 
Lewis and Rucho were again the co-chairs of the Joint 
Select Committee on Congressional Redistricting 
(“Committee”). Hofeller was once more the 
cartographer. Lewis and Rucho verbally instructed 
Hofeller to “draw a map that would maintain the 
existing partisan makeup of the state’s congressional 
delegation,” with “10 Republicans and 3 Democrats.” 
J.S.App.15. They added that he should exclusively use 
“political data” in his work: “precinct-level election 
results from all statewide elections.” Id. 

Following their directions, Hofeller aggregated 
these election outcomes into a sophisticated multi-
year average that, in his expert view, would 
accurately capture district partisanship “‘in every 
subsequent election.’” J.S.App.16-17. Employing this 
metric, he systematically cracked and packed 
Democratic voters throughout North Carolina. Where 
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possible, that is, he divided clusters of Democrats that 
could have anchored congressional districts and 
submerged the fragments within larger masses of 
Republicans. Where Democratic concentrations were 
too large to be split, he wedged them into just three 
districts. These efforts are described in more detail 
below. See infra pp.9-14. 

After Hofeller finished drafting the 2016 Plan—
alone and in secret—Lewis and Rucho convened a pair 
of Committee meetings. J.S.App.19. At the first 
session, the Committee approved, on party-line votes, 
the criteria that Lewis and Rucho had previously 
conveyed orally to Hofeller. J.S.App.23. The “Partisan 
Advantage” criterion stated that “[t]he partisan 
makeup of the congressional delegation” would be “10 
Republicans and 3 Democrats.” J.S.App.20. The 
“Political Data” criterion added that, other than 
population counts, “[t]he only data ... to be used to 
construct congressional districts shall be election 
results in statewide contests.” Id. These criteria 
appear to be unprecedented in American history: the 
first time a legislative body has officially ratified a 
district map’s pursuit of maximal partisan gain. 

Also at the first session, Lewis declared about the 
2016 Plan, “I acknowledge freely that this would be a 
political gerrymander.” J.A.308. He further 
“propose[d] that to the extent possible, the map 
drawers create a map which is ... likely to elect 10 
Republicans and 3 Democrats.” Id. He explained: “I 
propose that we draw the maps to give a partisan 
advantage to 10 Republicans and 3 Democrats 
because I do not believe it’s possible to draw a map 
with 11 Republicans and 2 Democrats.” J.A.310. And 
he made clear that “to the extent [we] are going to use 
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political data in drawing this map, it is to gain 
partisan advantage.” J.S.App.22. 

At the second Committee meeting (held the next 
day), Lewis and Rucho unveiled the 2016 Plan to their 
colleagues. J.S.App.24. Lewis reiterated that it “will 
produce an opportunity to elect ten Republican 
members of Congress.” Id. The Committee 
subsequently approved the Plan on a party-line vote. 
Id. Two days later, the North Carolina House of 
Representatives and Senate debated and passed the 
Plan, again on party-line votes. Id. The law went into 
effect without the governor’s signature because North 
Carolina does not allow congressional maps to be 
vetoed. North Carolina also permits no popular role in 
redistricting, via referendum or voter initiative. 

Appellants suggest that the Committee’s 
“Partisan Advantage” policy (and Lewis’s equally 
brazen comments) have an innocent explanation: 
avoiding liability for racial gerrymandering. Br.8-10. 
But neither Lewis nor anyone else even mentioned 
race during the lengthy debate over the “Partisan 
Advantage” policy. Ex.1005:47-69. In fact, the only 
references to race arose when the “Political Data” 
criterion was discussed. Ex.1005:24-47. That 
criterion, though, did not endorse one unlawful policy 
(partisan gerrymandering) to escape liability for 
another (racial gerrymandering). Instead, it simply 
forbade “[d]ata identifying the race of individuals” 
from being “used in the construction or consideration 
of districts.” J.S.App.20. 
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II. Particular Districts Intentionally and 

Unnecessarily Crack or Pack Democratic 
Voters. 
Appellants also claim that the 2016 Plan complies 

with traditional redistricting criteria, particularly 
respect for county boundaries. Br.10-11. It does no 
such thing. Rather, the Plan cracks and packs 
Democratic voters on a massive scale, typically by 
dividing counties so that Democratic clusters are 
either sliced in half or crammed into a single district. 
In summarizing this widespread cracking and 
packing, the League focuses on nine of the Plan’s 
thirteen districts and on the alternative map 
submitted by the League to help demonstrate its 
members’ standing.2 

This alternative map, Plan 2-297, is one of 3000 
North Carolina congressional maps randomly 
generated by Appellees’ expert, Professor Jowei Chen, 
without considering any partisan data. J.S.App.49. 
Professor Chen selected Plan 2-297 from this group 
because it has the most compact districts, on average, 
of maps that split fewer counties than the 2016 Plan, 
pair fewer incumbents, and exhibit no partisan 
asymmetry. Id. Plan 2-297 thus matches or surpasses 
the 2016 Plan along all nonpartisan dimensions but is 
balanced in its treatment of the major parties. Id.3 

2 The district court found that District 5 does not intentionally 
crack Democratic voters, J.S.App.242-43, and the League does 
not contest that finding. The League also does not claim that any 
of its members from Districts 3, 10, and 11 are unnecessarily 
cracked. No members from these districts, that is, are uncracked 
by Plan 2-297. 
3 To be clear, Plan 2-297 is far from an “ideal map” for Democratic 
voters. Whitford, 138 S. Ct. at 1924. Professor Chen generated 
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Cracking. North Carolina’s third-most-populous 

city, Greensboro, offers a dramatic example of the 
2016 Plan’s cracking of Democratic voters. As shown 
below, District 6 and District 13 cut Greensboro (and 
Guilford County) in two, submerging each half within 
a larger concentration of Republican voters. J.A.298. 
Thanks to Greensboro’s bisection, Hofeller expected 
District 6 and District 13 each to have Republican vote 
shares of 54%. Ex.5116:9. In Plan 2-297, on the other 
hand, League members from District 6 and District 13 
are uncracked by being placed in a Democratic-
leaning district. J.A.263.4 

Cracking of Democratic Voters in Greensboro 

 

hundreds of maps that are more pro-Democratic than Plan 2-297. 
Ex.2010. 
4 The League focuses on its own members and plaintiffs. The 
district court also discussed other plaintiffs, whom the League 
describes in footnotes. Russell Walker is thus another plaintiff 
from District 13 who is uncracked by Plan 2-297. J.S.App.62-63.
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North Carolina’s sixth-most-populous city, 

Fayetteville, presents another striking instance of 
cracking. As displayed below, District 8 and District 9 
split Fayetteville (and Cumberland County), joining 
each Democratic fragment with a larger group of 
Republican voters. J.A.297. Hofeller consequently 
expected District 8 and District 9 to have Republican 
vote shares of 55% and 56%, respectively. Ex.5116:9. 
In Plan 2-297, in contrast, League members from 
District 8 and District 9 are uncracked by being placed 
in Democratic-leaning districts. J.A.263.5 

Cracking of Democratic Voters in Fayetteville 

 
Further cases of cracking abound in the 2016 

Plan. District 2 and District 7 partition the cluster of 
Democratic voters in Johnston County. J.A.299. As a 

5 Coy Brewer and John McNeill are additional plaintiffs from 
District 8 and District 9, respectively, who are uncracked by Plan 
2-297. J.S.App.57-59. 

38



12
result, Hofeller expected District 2 and District 7 to 
have Republican vote shares of 56% and 54%, 
respectively. Ex.5116:9. But in Plan 2-297, League 
members from District 2 and District 7 are uncracked 
by being placed in Democratic-leaning districts. 
J.A.263.6 Similarly, District 7 and District 9 break up 
the Democratic cluster in Bladen County. J.A.304. 
And District 8 and District 13 carve through yet 
another Democratic cluster in Rowan County. 
J.A.307. 

Packing. Turning to the gerrymanderer’s other 
tool, North Carolina’s biggest city, Charlotte, provides 
a quintessential example of packing. As shown below, 
literally every Democratic precinct in Mecklenburg 
County is squeezed into District 12. District 9 enters 
Mecklenburg County too, but captures only 
Republican precincts. J.A.300. Hofeller therefore 
expected District 12 to have a Democratic vote share 
of 64%. Ex.5116:9. In Plan 2-297, on the other hand, a 
League member in District 12 is unpacked by being 
placed in a less heavily Democratic district. J.A.263.7 

 
 
 
 
 
 

6 Douglas Berger is another plaintiff from District 2 who is 
uncracked by Plan 2-297. J.S.App.52-53.
7 John Gresham is another plaintiff from District 12 who is 
unpacked by Plan 2-297. J.S.App.62. 
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Packing of Democratic Voters in Charlotte 

 
North Carolina’s second-largest city, Raleigh, is 

another model of packing. As displayed below, 
virtually every Democratic precinct in Wake County 
is wedged into District 4. District 2’s portion of Wake 
County is composed almost exclusively of Republican 
precincts. J.A.302. Hofeller thus expected District 4 to 
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have a Democratic vote share of 63%. Ex.5116:9. In 
Plan 2-297, in contrast, a League member in District 
4 is unpacked by being placed in a less heavily 
Democratic district. J.A.263. 

Packing of Democratic Voters in Raleigh 

 
District 1 packs Democratic voters in 

northeastern North Carolina as well. It divides Pitt 
and Wilson Counties, in both cases including their 
more Democratic areas, and incorporates nearly all of 
the State’s fifth-largest city, Durham. J.A.301-03. As 
a result, Hofeller expected District 1 to have a 
Democratic vote share of 69%. Ex.5116:9. But in Plan 
2-297, a League member in District 1 is unpacked by 
being placed in a less heavily Democratic district. 
J.A.263.8 

8 Larry Hall is another plaintiff from District 1 who is unpacked 
by Plan 2-297. J.S.App.51-52.
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III. The 2016 Plan Severely and Durably Dilutes 

the Influence of Democratic Voters. 
Unsurprisingly, all this district-specific cracking 

and packing has added up to a massive plan-wide 
advantage for Republicans. As noted above, North 
Carolina’s 2012 and 2014 congressional elections were 
held under the 2011 Plan, while the 2016 and 2018 
elections were held under the 2016 Plan. All four of 
these elections were tight. Democrats earned a slight 
majority of the statewide congressional vote in 2012 
(51%) and 2018 (51%), while Republicans won small 
majorities in 2014 (54%) and 2016 (53%). J.S.App.188-
91, 212-14; North Carolina 2016 Plan, 
PlanScore, https://planscore.org/north_carolina/#!201
6-plan-ushouse-eg.9 Yet Republican candidates 
captured nine of North Carolina’s thirteen 
congressional seats in 2012, and ten seats in 2014, 
2016, and (based on initial returns) 2018. Id. These 
ten seats, moreover, were exactly the ones Hofeller 
expected Republicans to win. J.S.App.188.10 

The League’s expert, Professor Simon Jackman, 
calculated three measures of partisan asymmetry 
using these election results. (Partisan asymmetry 
refers to “whether supporters of each of the two 
parties are able to translate their votes into 
representation with equal ease.” J.S.App.191.) First, 
the efficiency gap is the difference between the 
parties’ respective “wasted votes” (ballots that do not 
contribute to a candidate’s election), divided by the 

9 The statewide vote shares incorporate imputations for any 
uncontested seats. Ex.4002:20-26. 
10 As noted earlier, a new election will be held in District 9. If a 
Democrat manages to win this district, the partisan asymmetry 
scores reported here would change only modestly. 
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total number of votes cast. See Whitford, 138 S. Ct. at 
1933. Second, partisan bias is the difference between 
a party’s seat share and fifty percent in a hypothetical 
tied election. See League of United Latin Am. Citizens 
v. Perry, 548 U.S. 399, 419-20 (2006) (opinion of 
Kennedy, J.) (LULAC). And third, the mean-median 
difference subtracts a party’s median vote share, 
across a plan’s districts, from its mean vote share. 
J.S.App.207-08. 

As the district court found, all three metrics tell 
the same story about the 2011 and 2016 Plans: They 
have benefited Republicans (and handicapped 
Democrats) to a staggering degree. North Carolina 
recorded efficiency gaps of -21%, -21%, -19%, and -28% 
in 2012, 2014, 2016, and 2018 (negative scores being 
pro-Republican and positive scores pro-Democratic). 
That is, votes for Republican candidates were wasted 
at a rate about twenty percentage points lower than 
votes for Democratic candidates. North Carolina also 
registered partisan biases of -27%, -27%, -27%, and       
-27% in 2012, 2014, 2016, and 2018, indicating that in 
hypothetical tied elections, Republicans would have 
won 77% of the State’s congressional seats. And North 
Carolina’s mean-median differences were -8%, -7%,      
-5%, and -6% in 2012, 2014, 2016, and 2018, meaning 
that, throughout this period, the State’s median 
congressional district was much more pro-Republican 
than the State as a whole. J.S.App.193, 206, 208, 213; 
Ex.4003:4, 8; North Carolina 2016 Plan, supra. 

To put these scores in historical perspective, 
Professor Jackman computed the metrics for 
congressional maps from 1972 to 2016. J.S.App.193-
94. As the below chart illustrates, both the 2011 and 
2016 Plans are extreme outliers. J.A.285. In fact, the 
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2011 Plan had the worst average efficiency gap of any 
map in Professor Jackman’s database. Ex.4002:10. 
Not to be outdone, the 2016 Plan had the worst 
efficiency gap in the country in 2016—and in the wake 
of the 2018 election, has overtaken the 2011 Plan as 
the most asymmetric map of the last half-century. 
J.S.App.195. The 2011 and 2016 Plans have also 
exhibited nearly unparalleled scores on other 
measures. Their partisan biases, for instance, are the 
second-largest in the modern era. J.S.App.206-07. 
The 2016 Plan Is an Extreme Outlier Among Modern 

Congressional Plans 
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Professor Jackman further testified about the 

durability of the 2016 Plan’s partisan asymmetry. He 
conducted what is known as sensitivity testing, 
swinging the 2016 election results by up to ten 
percentage points in each party’s direction and then 
recalculating the Plan’s efficiency gap for each 
incremental shift. J.S.App.191. This testing indicated 
that it would take a six-point pro-Democratic swing 
for Democrats to capture one more seat, thanks to the 
robust safety margin built into each Republican 
district. Id. For the Plan’s asymmetry to disappear, 
Democrats would have to improve on their 2016 
showing by nine points—a wave whose only modern 
precedent is the post-Watergate election of 1974. 
J.S.App.197.  

In 2018, North Carolina’s statewide vote shifted 
by four points in a Democratic direction. North 
Carolina 2016 Plan, supra. Given a swing of this 
magnitude, Professor Jackman’s sensitivity testing 
had predicted a pro-Republican efficiency gap of -27%. 
J.A.286. This forecast, it turns out, was almost 
perfectly accurate: The 2016 Plan’s efficiency gap was 
-28% in 2018, just a point away from Professor 
Jackman’s projection. 
IV. There Is No Legitimate Justification for the 

2016 Plan’s Dilution. 
While Professor Jackman’s analysis establishes 

the size and persistence of the Republican advantage 
under the 2016 Plan, it does not indicate whether this 
distortion can be justified by any neutral factor, such 
as North Carolina’s political geography or 
nonpartisan redistricting criteria. Three sets of 
district maps demonstrate the lack of any legitimate 
explanation. First, Professor Chen used a computer 
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simulation technique to randomly generate 3000 
different congressional plans for North Carolina. 
J.S.App.167-71. All these maps matched or surpassed 
the 2016 Plan’s performance in terms of the 
nonpartisan criteria adopted by the Committee. The 
maps’ districts were contiguous and equal in 
population; they split as many or fewer counties; and, 
on average, they were significantly more compact. Id. 

Yet not one of these 3000 maps ever resulted in a 
ten-three Republican advantage or an efficiency gap 
as large as the 2016 Plan’s. No matter how Professor 
Chen analyzed the maps’ partisan implications, all of 
them were more symmetric than the Plan. 
J.S.App.167-71, 210-12. In fact, as the below chart 
reveals, the randomly generated maps tilted slightly 
in a Democratic direction, with a median outcome of 
six Republican seats out of thirteen. J.A.278. Thus, far 
from justifying the Plan’s pro-Republican asymmetry, 
North Carolina’s political geography and the 
Committee’s nonpartisan criteria seem to mildly favor 
Democrats. 
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The 2016 Plan Is an Extreme Outlier Among 

Potential North Carolina Plans 

 
Second, Hofeller himself, the architect of the 2016 

Plan, created two draft maps that performed about as 
well as the Plan in terms of traditional criteria but 
were far less skewed. J.S.App.226. Both of these maps’ 
districts were more compact, on average, than the 
Plan’s districts. J.A.293. The “ST-B” map divided 
three fewer counties than the Plan; the “17A” map 
split two more. Id. But using Hofeller’s own set of 
twenty prior statewide elections, both maps were 
expected to yield seven (rather than ten) Republican 
seats and six (instead of three) Democratic seats. Id. 
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And third, during the 2000s, North Carolina used 

a congressional plan for all five elections that 
complied with all federal and state requirements and 
was not even challenged in court. But unlike its 
successors in the current cycle, the 2000s plan had an 
average efficiency gap of just 2%, or close to perfect 
symmetry. Ex.4002:63. 
V. On Remand, the District Court 

Unanimously Invalidated Nine Districts on 
Partisan Vote-Dilution Grounds. 
This case began in August 2016, shortly after the 

2016 Plan was enacted. The plaintiffs include 
individual North Carolina voters in every 
congressional district in the State. The plaintiffs also 
include the League, Common Cause, and the North 
Carolina Democratic Party. 

Throughout the litigation, the plaintiffs 
emphasized the 2016 Plan’s cracking and packing of 
Democratic voters in particular areas. At trial, for 
example, the League introduced a series of 
screenshots from Hofeller’s own redistricting software 
showing how he split Democratic clusters in Bladen, 
Buncombe, Cumberland, Guilford, Johnston, and 
Rowan Counties; and overconcentrated Democrats in 
Durham, Mecklenburg, Pitt, Wake, and Wilson 
Counties. Exs.4007-15; J.A.296-307. On remand from 
this Court, similarly, the League demonstrated that it 
has members in nine districts who are Democratic 
voters, who were deliberately cracked or packed by 
the 2016 Plan, and who would be uncracked or 
unpacked by Plan 2-297. J.A.260-64, 290-92; 
J.S.App.44-50. 
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In its August 2018 decision, the district court 

diligently followed the guidance this Court provided 
in Whitford. The district court found that at least one 
plaintiff was needlessly cracked or packed in each 
district it ultimately invalidated on partisan vote-
dilution grounds. J.S.App.51-65. The district court 
also found that several plaintiffs lacked standing 
under Whitford because their alleged injuries did not 
involve the cracking or packing of their home districts. 
J.S.App.65-67.  

The district court further adopted a partisan vote-
dilution test that, like Whitford’s standing inquiry, 
“proceed[s] on a district-by-district basis.” 
J.S.App.139. This test requires a district to be drawn 
with the intent of diluting votes cast for the opposing 
party’s candidates. J.S.App.139-46. Next, the test 
insists that both the challenged district and the plan 
to which it belongs actually be dilutive. J.S.App.146-
52. A district dilutes votes by cracking or packing 
voters. Likewise, a plan is dilutive if its districts’ 
cracking and packing create a large and durable 
advantage for the line-drawing party. J.S.App.187-
214. Lastly, the test provides an affirmative defense if 
a legitimate justification, like a State’s political 
geography or nonpartisan redistricting goals, exists 
for the dilution. J.S.App.152-54, 215-22. Applying the 
test, the district court held that some (but not all) 
districts unlawfully dilute plaintiffs’ votes. 
J.S.App.223-74. 

Judge Osteen concurred as to almost all these 
points. In particular, he agreed that partisan vote-
dilution claims are justiciable, J.S.App.325, that the 
majority’s test for such claims is the right one, 
J.S.App.326, and that nine districts are unlawful 
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under this test, J.S.App.326-27. Judge Osteen 
disagreed, however, that there can be standing (or 
liability) on partisan vote-dilution grounds when a 
district is packed (rather than cracked). He would 
therefore have upheld the three districts that 
overconcentrate Democratic voters. J.S.App.328-31. 
Judge Osteen also argued that the mere pursuit of 
partisan advantage is not constitutionally 
problematic. He would thus have required a 
predominant partisan purpose before imposing 
liability (a heightened intent threshold the majority 
also applied in the alternative). J.S.App.336-40. 
VI. Partisan Gerrymandering Has Become 

More Extreme, More Persistent, and More 
Damaging. 
Appellants have much to say—much of it 

misleading—about redistricting in the eighteenth and 
nineteenth centuries. Br.3-7, 31-36. But they are 
oddly silent about recent developments across the 
country, which are deeply troubling for American 
democracy. Over the last two decades in particular, 
partisan gerrymandering has become more extreme, 
more persistent, and more damaging than at any 
point since the reapportionment revolution of the 
1960s. 

Starting with congressional plans’ skews over 
time, Professor Jackman calculated the median size of 
plans’ efficiency gaps from 1972 to 2016. This value 
fell in the 1970s as the last highly malapportioned 
plans were eliminated. It then rose gradually in the 
1980s, 1990s, and 2000s, as mapmakers’ efforts 
became increasingly aggressive. The current cycle, 
though, is unlike anything that has come before. In 
2012, the typical congressional plan had an efficiency 
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gap one-third larger than the previous record. This 
pattern persisted in 2014 and 2016: respectively, the 
fifth- and third-most biased election years of the last 
half-century. Ex.4002:30; Anthony J. McGann et al., 
Gerrymandering in America 4-5, 97-98 (2016). 

Professor Jackman also studied the durability of 
gerrymandering by determining the correlation 
between plans’ initial efficiency gaps and their 
average efficiency gaps over the rest of their lifetimes. 
In the 1970s, 1980s, and 1990s, this correlation was 
only moderate. A plan’s asymmetry in its first 
election, in other words, did merely a passable job 
predicting the plan’s subsequent performance. In the 
2000s and 2010s, however, this correlation 
skyrocketed. Maps that start a decade skewed now 
almost always end it that way too. Ex.4002:48-49; Eric 
McGhee, The Role of Partisan Gerrymandering in 
U.S. Elections 11 (Aug. 2017). 

Professor Jackman further examined the boost 
the line-drawing party receives from control of the 
redistricting process. This boost was quite small in the 
1970s, 1980s, and 1990s, statistically 
indistinguishable from zero. In the 2000s and 2010s, 
though, the typical Republican-drawn plan had an 
efficiency gap seven points more pro-Republican than 
a nonpartisan map, and the typical Democrat-drawn 
plan had an efficiency gap twelve points more pro-
Democratic. While once the parties frequently failed 
to profit from control of redistricting, they now extract 
every drop of partisan advantage when they draw the 
lines unilaterally. Ex.4002:33. 

What accounts for these alarming trends? One 
explanation is technological. Today’s gerrymanderers 
are able to rely not just on redistricting software but 
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also on a host of other tools that were unavailable to 
their predecessors. These include regression models of 
voter behavior, individual-level data from enhanced 
voter files, sensitivity testing to ensure the 
persistence of a plan’s bias, and computer algorithms 
to explore the universe of mapping options. These 
algorithms are especially noteworthy. Like Professor 
Chen’s, they can be instructed to ignore partisanship. 
But they can also be programmed to maximize a 
party’s edge, even while complying with all 
nonpartisan criteria. See, e.g., iRedistrict Online, 
Zillion Info, http://www.zillioninfo.com/product/iRedi
strict. 

The other explanation is voters’ rising 
partisanship, which makes their choices at the polls 
easier for gerrymanderers to anticipate. Through the 
1980s, voters often switched their votes from one 
election to the next, and split their tickets even in the 
same election. But since then, voters have become 
increasingly set in their partisan ways. Only about 5% 
of voters now change their party preferences from one 
presidential election to another, compared to roughly 
15% a generation earlier. See, e.g., Corwin D. Smidt, 
Polarization and the Decline of the American Floating 
Voter, 61 Am. J. Pol. Sci. 365, 368 (2017). The 
frequency of ticket splitting in federal elections has 
fallen below 10% in the 2010s, compared to at least 
25% a few decades before. See, e.g., Kenneth Mulligan, 
Partisan Ambivalence, Split-Ticket Voting, and 
Divided Government, 32 Pol. Psychol. 505, 513 (2011). 
And as partisanship has grown more intense, 
candidate-specific qualities have faded in importance. 
The advantage enjoyed by congressional incumbents, 
in particular, has tumbled from nine points in the 
1980s to less than three today. See, e.g., Gary C. 
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Jacobson, It’s Nothing Personal, 77 J. Pol. 861, 863 
(2015). 

Voters are not the only ones who have become 
more partisan. The ideological gap between 
Democrats and Republicans in Congress is also larger 
than at any previous point in American history. See, 
e.g., Jeff Lewis, Polarization in Congress, Voteview 
(March 11, 2018), https://www.voteview.com/articles/
party_polarization. This unprecedented polarization 
exacerbates the effects of gerrymandering. It means 
the extra Democrats or Republicans elected due to 
skewed maps are not moderates willing to 
compromise with the other side. Rather, they are very 
liberal or very conservative—and very far from the 
political center. As a consequence, a large bias in a 
party’s favor does not just result in more of the party’s 
candidates winning office. It also distorts the policies 
enacted by the legislature, pulling them toward the 
party’s preferred pole and away from the preferences 
of most voters. See, e.g., Devin Caughey et al., 
Partisan Gerrymandering and the Political Process, 
16 Election L.J. 453 (2017). 

SUMMARY OF ARGUMENT 
In its unanimous decision in Whitford, this Court 

clarified who has standing to bring a partisan vote-
dilution claim. A voter must live in a district that is 
cracked or packed. And an alternative district must be 
able to uncrack or unpack the voter. Under this 
standard, it is plain that League members have 
standing to challenge nine of the 2016 Plan’s districts. 
League members are cracked by Districts 2, 6, 7, 8, 9, 
and 13. They are packed by Districts 1, 4, and 12. And 
they are simultaneously uncracked and unpacked by 
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Plan 2-297, a balanced map that also beats the 2016 
Plan on every nonpartisan criterion. 

Appellants’ arguments that Appellees lack an 
injury in fact are barely colorable. Appellants cite 
statements made years before Whitford as if they 
represent Appellees’ post-Whitford position. 
Appellants complain that three plaintiffs are not 
uncracked or unpacked by Plan 2-297 while ignoring 
the many more who are. Most startlingly, Appellants 
assert that a voter is unharmed even if she lives in a 
cracked district and could be uncracked by a different 
district. That is exactly the opposite of what this Court 
held in Whitford. 

Appellees not only have standing to pursue their 
partisan vote-dilution claims; these claims are also 
justiciable. On three prior occasions, a majority of this 
Court has confirmed that such challenges are not 
political questions. This conclusion follows from the 
undisputed justiciability of racial vote-dilution cases. 
Racial vote dilution, just like partisan vote dilution, 
works by cracking and packing disfavored voters and 
thus abridging their electoral influence. The former 
cannot be justiciable and the latter not. Partisan vote 
dilution is also justiciable because it endangers the 
responsiveness that is the essence of American 
democracy. This Court has been vigilant against other 
threats to responsiveness, especially in the campaign-
finance context. It should not let down its guard here. 

Appellants contend that the Elections Clause 
somehow renders partisan gerrymandering 
nonjusticiable. This argument is so novel it never 
occurred to them during two years of litigation below. 
And for good reason. According to almost a century of 
precedent, the Elections Clause authorizes judicial 
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review of States’ regulations of congressional 
elections. It does not bar courts from hearing claims 
that such regulations offend the First or Fourteenth 
Amendments. Even if Appellants’ stance were not 
precluded, this Court should not adopt it. The 
Elections Clause is simply an authority-conferring 
provision, resembling many others that no one thinks 
prohibit judicial review. The Clause also makes no 
distinction between partisan gerrymandering and 
other electoral laws, and so provides no basis for 
deeming only gerrymandering a political question. 

In any event, this Court need not address the 
overall justiciability of partisan gerrymandering to 
decide this case. Unlike any previous map, the 2016 
Plan was drafted pursuant to an official state policy to 
maximally degrade a targeted party’s representation. 
The Plan also achieved its goal, producing the single 
largest Republican advantage of any congressional 
plan in the last five decades. This map is therefore 
unlawful even if the status of other plans remains 
unresolved. 

Other plans, however, clearly can be adjudicated 
using the discernible and manageable test adopted by 
the district court. The test’s intent prong is the one 
this Court alluded to in Whitford: deliberately 
diluting votes cast for the opposing party’s candidates. 
The test’s effect prong also parallels the inquiry in 
racial vote-dilution cases, asking if particular districts 
are cracked or packed, and if this cracking and 
packing create a large and durable advantage for the 
line-drawing party. The test’s justification prong, too, 
is drawn verbatim from one-person, one-vote cases, 
where it plays the same role of negating liability if a 
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legitimate explanation exists for a dilutive district or 
map. 

In combination, these elements drastically curtail 
the test’s reach. Because the test is district-specific, it 
never invalidates plans in their entirety. The intent 
prong takes off the table all districts not drawn by a 
party in full control of the state government. The 
effect prong further limits exposure to the narrow 
subset of maps that are severely and durably dilutive. 
And the justification prong saves plans that are no 
more biased than expected given States’ political 
geographies and legitimate redistricting goals. In the 
end, liability is confined to needlessly cracked and 
packed districts in the small—but unfortunately 
growing—number of maps that genuinely imperil core 
democratic values.  

Lastly, the district court’s conclusion that the 
2016 Plan violates several constitutional provisions 
implies neither the absence of a judicially manageable 
standard nor a failure by the plaintiffs to forge 
consensus. Rather, the various sets of litigants took to 
heart this Court’s exhortations to develop a workable 
test, see, e.g., Vieth v. Jubelirer, 541 U.S. 267, 309-10 
(2004) (Kennedy, J., concurring), and offered distinct, 
but complementary, approaches to understanding the 
constitutional injury. Likewise, the district court 
analyzed the evidence under each proposed 
framework and thus fully developed the record for the 
Court’s review. This comprehensive record confirms 
the availability of manageable standards and may 
help the Court define the contours of the legal inquiry.  
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ARGUMENT 

I.  Appellees Have Standing to Challenge 
Particular Districts on Partisan Vote-
Dilution Grounds. 
1. This Court could not have been clearer in 

Whitford about how an injury in fact must be proved 
in a partisan vote-dilution case. First, a plaintiff must 
show that “the particular composition of the voter’s 
own district ... causes his vote [to be] packed or 
cracked.” 138 S. Ct. at 1931; see also id. (“[T]hat 
burden arises through a voter’s placement in a 
‘cracked’ or ‘packed’ district.”); id. at 1932 (a plaintiff 
must “prove that he ... lives in a cracked or packed 
district”). And second, a plaintiff must demonstrate 
that his vote “carr[ies] less weight than it would carry 
in another, hypothetical district”—in other words, 
that he could be uncracked or unpacked by a different 
set of boundaries. Id. at 1931. 

Applying this standard, the Court suggested that 
the lead plaintiff in Whitford lacked standing. While 
he lived in a packed district, he could not be unpacked 
by any (reasonable) alternative configuration. Since 
“Democrats are ‘naturally’ packed [in Madison, 
Wisconsin] due to their geographic concentration,” 
“even plaintiffs’ own demonstration map resulted in a 
virtually identical district for him.” Id. at 1933. 
Conversely, the Court held that four other plaintiffs 
would have standing if they could “prove[] at trial” 
what they had “alleged at the pleading stage”—
namely, that they were subjected to unnecessary 
“packing or cracking in their legislative districts.” Id. 
at 1931. That is why the Court remanded the case to 
the district court instead of dismissing these 
plaintiffs’ claims. Id. at 1933-34.  
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The Court’s focus on needless cracking and 

packing mirrors its approach in the analogous context 
of racial vote dilution. In that area as well, the Court 
has long recognized that cracking and packing are the 
techniques through which equipopulous, single-
member districts dilute the influence of targeted 
voters. See, e.g., LULAC, 548 U.S. at 495 (opinion of 
Roberts, C.J.) (a district map may “dilute minority 
voting power if it packed minority voters in a few 
districts ... or dispersed them among [many] 
districts”); Voinovich v. Quilter, 507 U.S. 146, 153-54 
(1993). There, too, the Court requires plaintiffs to 
prove they could be uncracked or unpacked by a 
different district map. See, e.g., Bartlett v. Strickland, 
556 U.S. 1, 26 (2009) (plurality); LULAC, 548 U.S. at 
496 (opinion of Roberts, C.J.) (“[A] §2 plaintiff must at 
least show an apportionment that is likely to perform 
better for minority voters, compared to the existing 
one.”). Whitford’s standing analysis thus dovetails 
with existing vote-dilution precedent. 

2. Under Whitford, League members plainly have 
standing to challenge nine of the 2016 Plan’s thirteen 
districts on partisan vote-dilution grounds. League 
members and other individual plaintiffs who support 
the Democratic Party live in, and are cracked or 
packed by, Districts 1, 2, 4, 6, 7, 8, 9, 12, and 13. They 
are also unnecessarily cracked or packed, because 
Plan 2-297 simultaneously uncracks or unpacks them 
all. See supra pp.9-14. These League members have 
therefore proved that “the particular composition of 
[their] own district[s] ... causes [their] vote[s]—having 
been packed or cracked—to carry less weight than 
[they] would carry in [other], hypothetical district[s].” 
Whitford, 138 S. Ct. at 1931. They have proved, that 
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is, the injury the four plaintiffs the Court discussed in 
Whitford merely alleged. 

3. Appellants resist this conclusion, first, by 
cherry-picking statements from Common Cause’s and 
the League’s complaints. Br.25. But these complaints 
were filed almost two years before this Court 
explained in Whitford that partisan vote-dilution 
standing is district-specific. Both complaints also 
anticipated Whitford’s holding. Common Cause 
contended that the vote of each of its plaintiffs “will be 
diluted or nullified as a result of his placement” in his 
district. J.A.208-12. Likewise, the League asserted 
that “[s]ome of [its] Plaintiffs have been packed into a 
handful of districts,” while “others have been cracked 
among numerous districts where Democratic 
candidates are virtually certain to lose.” J.A.241. 

In any event, ever since Whitford, Appellees have 
indisputably framed their injuries as needless and 
district-specific cracking and packing. As the League 
put it in its first filing on remand, “only plaintiffs 
living in cracked or packed districts—and so not all 
supporters of the victimized party—have standing.” 
Dkt.129:2 These plaintiffs also “must show that they 
could have been uncracked or unpacked by a different 
map.” Dkt.129:3. Appellants mockingly call this 
“retrofit[ting].” Br.25. What it really is, of course, is 
following this Court’s instructions. 

4. Next, Appellants latch onto three of the many 
individual plaintiffs in this case: Alice Bordsen in 
District 4, and Richard and Cheryl Taft in District 3. 
Br.26-27.11 These plaintiffs are as unrepresentative as 

11 Appellants also mention Larry Hall from District 1 and John 
Gresham from District 12. Br.27. These references are 
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Appellants’ quotes from Appellees’ complaints, being 
some of the few litigants who are not uncracked or 
unpacked by Plan 2-297. The League thus agrees that 
Bordsen and the Tafts cannot claim standing based on 
Plan 2-297 (though they certainly can based on other 
alternative maps, like those cited by Common Cause, 
or other theories of liability). 

Whether or not Bordsen is injured by her 
placement in District 4, a League member does have 
standing to challenge it. Consistent with Whitford, 
this member is a Democratic voter who is unpacked 
by Plan 2-297. The below maps show the member’s 
location in Precinct 01-04 of Wake County. The 
member goes from District 4 in the 2016 Plan (with its 
63% Democratic vote share) to District 10 in Plan 2-
297 (with a Democratic vote share of 53%). J.A.263; 
Dkt.129-7:2; Dkt.129-11:1. Moreover, District 10 in 
Plan 2-297 is not just much less heavily Democratic 
than District 4 in the 2016 Plan; it is also far more 
compact. J.A.262; Ex.5048.12 

understandably brief. Hall and Gresham plainly are unpacked 
by Plan 2-297. J.A.275. 
12 Appellants note that some League members assert standing as 
plaintiffs while the League itself asserts associational standing 
on behalf of other League members. Br.26 n.4. There is a reason 
this observation is relegated to a footnote: It is utterly 
unremarkable. This Court has long held that “[a]n association 
has standing to bring suit on behalf of its members when its 
members would otherwise have standing to sue in their own 
right.” Friends of the Earth, Inc. v. Laidlaw Envtl. Servs., Inc., 
528 U.S. 167, 181 (2000). Here, it is undisputed that the League 
members on whose behalf the League claims associational 
standing are registered to vote as Democrats, regularly vote in 
Democratic primaries, and live in particular precincts. J.A.290-
92. There is no controversy, that is, over the facts that would 
entitle these members to standing if they were to sue in their 
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Plan 2-297’s Unpacking of District 4 

 
As for District 3, the League admits that none of 

its members have standing to dispute it, because none 
of them are uncracked by Plan 2-297. But this 
concession is the opposite of damning. Rather, the fact 
that some of the 2016 Plan’s districts may be 
unlawfully dilutive, while others may not be, refutes 
Appellants’ assertion that Appellees are attacking the 
Plan as an undifferentiated whole. Br.25. If they were, 
all of the Plan’s districts would rise or fall together—
which, on this district-specific theory, they 
emphatically do not. 

5. Lastly, Appellants fall back on the argument 
that Appellees lack standing even if they live in 
cracked districts that “would have changed hands 
under their proposed map.” Br.28. This is because, in 
Appellants’ view, “[i]f each vote is counted and 
counted equally,” vote dilution simply cannot occur. 
Id. It is worth pausing to appreciate the radicalism of 

own right. Cf. Ala. Legislative Black Caucus v. Alabama, 135 S. 
Ct. 1257, 1268-70 (2015) (ALBC) (reversing a district court’s 
holding that a statewide membership organization lacked 
associational standing to allege racial gerrymandering). 
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this position. It defies this Court’s unanimous 
conclusion in Whitford that plaintiffs can bring 
“allegations that their votes have been diluted,” and 
do have standing if their votes, “having been packed 
or cracked ... carry less weight than [they] would carry 
in [other], hypothetical district[s].” 138 S. Ct. at 1930-
31.  

Appellants’ stance is also irreconcilable with the 
Court’s repeated recognitions, in its partisan-
gerrymandering and racial vote-dilution cases, that 
voters’ influence can be diluted not just through 
malapportionment but through cracking and packing 
as well. In Vieth, for instance, the plurality defined 
partisan gerrymandering as “intentional vote 
dilution,” and explained that it operates by “filling a 
district with a supermajority of a given group” or 
“splitting ... a group ... among several districts.” 541 
U.S. at 286 n.7, 298 (plurality). In LULAC, similarly, 
Chief Justice Roberts pointed out that racial vote 
dilution, too, works by “pack[ing] minority voters in a 
few districts” or “dispers[ing] them among [many] 
districts.” 548 U.S. at 495 (opinion of Roberts, C.J.); 
see also, e.g., Johnson v. De Grandy, 512 U.S. 997, 
1007 (1994); Voinovich, 507 U.S. at 153-54; Davis v. 
Bandemer, 478 U.S. 109, 117 n.6 (1986) (plurality). All 
these precedents would have to be revisited under 
Appellants’ theory of standing, because they all 
acknowledge that malapportionment does not exhaust 
the set of dilutive mechanisms. 
II. The Court Should Adhere to Its Consistent 

Holdings That Partisan Gerrymandering Is 
Justiciable. 
Not only do Appellees have standing to press their 

partisan vote-dilution claims; these claims are also 

62



36
justiciable. Justiciability, of course, is the rule, not the 
exception, in American constitutional law. Ordinarily, 
“[i]t is emphatically the province and duty of the 
judicial department to say what the law is.” Marbury 
v. Madison, 5 U.S. 137, 177 (1803); see also Zivotofsky 
v. Clinton, 566 U.S. 189, 194 (2012) (“In general, the 
Judiciary has a responsibility to decide cases properly 
before it, even those it ‘would gladly avoid.’”). 
Nevertheless, Appellants invoke two categories of 
cases that do constitute unreviewable political 
questions. The first of these arises when there is “a 
textually demonstrable constitutional commitment of 
the issue to a coordinate political department.” Baker 
v. Carr, 369 U.S. 186, 217 (1962). To decide if such a 
commitment exists, the Court must “first determine 
what power the Constitution confers”; only then can it 
“determine to what extent, if any, the exercise of that 
power is subject to judicial review.” Powell v. 
McCormack, 395 U.S. 486, 519 (1969).  

The second type of political question (addressed 
in the next section) stems from “a lack of judicially 
discoverable and manageable standards for resolving 
[the case].” Baker, 369 U.S. at 217. This exception to 
justiciability does not apply when “both sides offer 
detailed legal arguments” that “sound in familiar 
principles of constitutional interpretation.” 
Zivotofsky, 566 U.S. at 197, 201. “Recitation of these 
arguments” is “enough to establish that [a] case does 
not ‘turn on standards that defy judicial application.’” 
Id. at 201 (quoting Baker, 369 U.S. at 211). 
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A. The Court Has Recognized the 

Justiciability of Partisan 
Gerrymandering for More Than Thirty 
Years. 

1. Before turning to the provision that Appellants 
argue strips the Judiciary of its authority to hear 
partisan-gerrymandering cases—the Elections 
Clause of Article I, Section 4—it is important to note 
that the Court is not writing on a clean slate. To the 
contrary, the Court has already (and repeatedly) held 
that partisan-gerrymandering claims are justiciable. 
In Bandemer, six Justices reached the “conclusion 
that this case is justiciable.” 478 U.S. at 125. In doing 
so, these Justices explicitly rejected Appellants’ 
position that a textual commitment exists to a 
nonjudicial body: “Disposition of this question does 
not involve us in a matter more properly decided by a 
coequal branch of our Government.” Id. at 123. Again 
in Vieth, “five members of the Court [were] convinced” 
that “political gerrymandering claims are justiciable.” 
541 U.S. at 317 (Stevens, J., dissenting). And once 
more in LULAC, after observing that “a majority [in 
Vieth] declined” to deem partisan-gerrymandering 
suits “nonjusticiable political questions,” the Court 
refused to “revisit [Vieth’s] justiciability holding.” 548 
U.S. at 414.13 

2. These cases should be followed not just because 
they are precedents but also because they are right. 
In particular, partisan vote-dilution claims have the 

13 There is also no disagreement on the Court that partisan 
gerrymandering can violate the Constitution. As even the Vieth 
plurality conceded, “an excessive injection of politics [into 
redistricting] is unlawful.” 541 U.S. at 293 (plurality). “So it is, 
and so does our opinion assume.” Id. 
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same structure as racial vote-dilution challenges, 
which have been justiciable for almost half a century. 
See, e.g., White v. Regester, 412 U.S. 755, 765-70 
(1973). In racial (as in partisan) vote-dilution suits 
under the Constitution, discriminatory intent is a 
prerequisite for liability. See, e.g., Rogers v. Lodge, 458 
U.S. 613, 617-18 (1982). As noted above, racial and 
partisan vote dilution both function by cracking and 
packing disfavored voters. See supra pp.30-35. Racial 
and partisan vote dilution both also depend on voter 
behavior that is predictable and polarized. See, e.g., 
Thornburg v. Gingles, 478 U.S. 30, 52-74 (1986). And 
racial and partisan vote dilution both require 
analyses of individual districts as well as “whether 
line-drawing in the challenged area as a whole dilutes 
[a group’s] voting strength.” LULAC, 548 U.S. at 504 
(opinion of Roberts, C.J.). These issues cannot be 
judicially manageable in one context but beyond 
courts’ powers in another.  

3. Strongly supporting justiciability, too, is this 
Court’s general vigilance against electoral regulations 
that threaten to entrench parties and undermine 
responsiveness. In Davis v. FEC, 554 U.S. 724, 742 
(2008), for example, the Court struck down a 
campaign-finance law “making and implementing 
judgments about which strengths should be permitted 
to contribute to the outcome of an election.” The Court 
explained that “it is a dangerous business for 
[politicians] to use the election laws to influence the 
voters’ choices.” Id. In McCutcheon, similarly, the 
Court invalidated another campaign-finance 
provision that “compromis[ed] the political 
responsiveness at the heart of the democratic process” 
and “allow[ed] the Government to favor some 
participants in that process over others.” 572 U.S. at 
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227 (plurality). “[T]hose who govern,” the plurality 
declared, “should be the last people to help decide who 
should govern.” Id. at 192; see also, e.g., Ariz. Free 
Enter. Club’s Freedom Club PAC v. Bennett, 564 U.S. 
721, 750 (2011) (forbidding “intrusion by the 
government into the debate over who should govern”). 

These cases’ lessons apply squarely to partisan 
gerrymandering. What is gerrymandering if not 
“making and implementing judgments about ... the 
outcome of an election”? Davis, 554 U.S. at 742. What 
do gerrymanderers do if not “favor some participants 
in [the political] process over others”? McCutcheon, 
572 U.S. at 227 (plurality). Who are gerrymanderers 
if not “the last people to help decide who should 
govern”? Id. at 192. Indeed, the Court’s insights are 
even more penetrating in the gerrymandering 
context. Regulations of money in politics may 
influence voters’ behavior. But gerrymandering 
enables parties to entrench themselves directly, 
without even needing to change voters’ minds. 

4. That partisan vote-dilution claims are 
justiciable is evident as well from recent lower-court 
decisions that have shown just that. In Vieth, one of 
the plurality’s reasons for vacating the field was that 
“lower courts” had not “succeeded in shaping the 
standard that this Court was initially unable to 
enunciate.” 541 U.S. at 279 (plurality). Over the last 
few years, however, lower courts have made 
impressive progress toward the goal that eluded them 
between Bandemer and Vieth. Again, the district 
court here adopted a district-specific test requiring 
the (1) intentional, (2) effective, and (3) unjustified 
subordination of the opposing party and 
entrenchment of the line-drawing party. J.S.App.139-
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54. This test built on the standard endorsed by the 
district court in Whitford v. Gill, 218 F. Supp. 3d 837, 
884 (W.D. Wis. 2016), vacated, 138 S. Ct. 1916 (2018). 
And since the decision below, its approach has been 
borrowed by two more district courts. See Ohio A. 
Philip Randolph Inst. v. Householder, No. 1:18-cv-
357, slip op. at 9-12 (S.D. Ohio Feb. 15, 2019) 
(Randolph Inst.); League of Women Voters v. Johnson, 
2018 WL 6257476, at *16 (E.D. Mich. Nov. 30, 2018) 
(LWVMI). 

What was “fantasy” in Vieth—the idea that “lower 
court jurisprudence has brought forth [justiciable] 
standards,” 541 U.S. at 281 (plurality)—is thus now 
reality. Lower courts have converged on a single 
partisan vote-dilution test that exposes only egregious 
gerrymanders to liability and is highly workable to 
boot.  

B. The Court Should Reject Appellants’ 
Radical Elections Clause Argument. 

1. Appellants’ response to the encouraging lower-
court activity is to try to pull the plug on it. The 
Elections Clause, they maintain, renders all partisan-
gerrymandering claims—and, somehow, only 
partisan-gerrymandering claims—categorically 
nonjusticiable. Br.30-36. If this argument sounds 
novel, it should. Appellants never once made it below, 
referencing the Elections Clause only in response to 
Common Cause’s theory that the provision bans 
redistricting for partisan gain. Dkt.112:148-52; 
Dkt.131:6-7. Nor have any Justices contended that 
the Elections Clause transforms partisan-
gerrymandering suits into political questions. Cf. 
LULAC, 548 U.S. at 415-16 (opinion of Kennedy, J.) 
(discussing the Clause without asserting it is a 
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textually demonstrable commitment to another 
branch); Vieth, 541 U.S. at 275-77 (plurality) (same). 

2. There is a reason why neither Appellants nor 
any Justices have previously advanced this argument. 
This Court has never held that the Elections Clause 
renders any claim nonjusticiable: not in the 
redistricting context nor in any other area of electoral 
regulation. Rather, the Clause grants state 
legislatures and Congress the power to “prescribe[]” 
the “Times, Places and Manner” of congressional 
elections, so long as they abide by the limits set by the 
rest of the Constitution, especially the First and 
Fourteenth Amendments. U.S. Const. art. I, §4. 
Moreover, far from denying courts their usual role, the 
Clause actually authorizes judicial review to ensure 
that laws enacted pursuant to it are procedural 
instead of substantive. 

The Court first rejected the claim that state 
regulation of congressional elections “present[s] a 
political and not a judicial question” in Smiley v. 
Holm, 285 U.S. 355, 363 (1932). Deeming justiciable a 
Minnesota redistricting statute, the Court proceeded 
to the merits and held that the State’s governor had 
veto power over the legislation. Id. at 368. Fourteen 
years later, Justice Frankfurter argued that a 
malapportionment challenge to an Illinois district 
plan was nonjusticiable due to the Elections Clause, 
see Colegrove v. Green, 328 U.S. 549, 554 (1946) 
(plurality), but a majority of the Court disagreed. 
“[T]he Smiley case rules squarely to the contrary,” and 
means “this Court has power to afford relief” despite 
“the objection that the issues are not justiciable.” Id. 
at 564-65 (Rutledge, J., concurring); see also id. at 
571-73 (Black, J., dissenting). 
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Again in Baker, the Court observed that Smiley 

“settled the issue in favor of justiciability of questions 
of congressional redistricting.” 369 U.S. at 232. The 
Court also reaffirmed its past “decisions in favor of 
justiciability even in light of” the Elections Clause. Id. 
at 234. And when Justice Harlan voiced Appellants’ 
position in Wesberry v. Sanders, 376 U.S. 1, 30 (1964) 
(Harlan, J., dissenting)—marking the last time any 
Justice did so—the view was rebuffed once more. 
“[N]othing in the language of that article … 
immunize[s] state congressional apportionment laws 
… from the power of courts to protect the 
constitutional rights of individuals from legislative 
destruction.” Id. at 6. 

Since Wesberry, the Court has addressed the 
Elections Clause in two more lines of cases that are 
relevant here. In one, the Court has reiterated that 
state laws passed under the Clause may still be 
unlawful if they violate other constitutional 
provisions. See, e.g., Tashjian v. Republican Party, 
479 U.S. 208, 217 (1986) (“[T]his authority does not 
extinguish the State’s responsibility to observe the 
limits established by the First Amendment.”); Storer 
v. Brown, 415 U.S. 724, 730 (1974). In another, the 
Court has held that state regulations may transgress 
the Elections Clause itself if they seek to “dictate 
electoral outcomes” rather than set procedures for 
congressional elections. U.S. Term Limits, Inc. v. 
Thornton, 514 U.S. 779, 833 (1995); see also Cook v. 
Gralike, 531 U.S. 510, 523-24 (2001). Both of these 
doctrinal strands are fatal for Appellants’ argument. 
The first confirms that no issues transform into 
political questions because of the Elections Clause. 
The second establishes that the Clause is a source of—
not a restriction on—judicial review. 
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3. Even if Appellants’ stance were not precluded 

by almost a century of precedent, there would be no 
textual reason for this Court to adopt it. The Elections 
Clause is simply a power-conferring provision. It gives 
state legislatures the default authority to set the time, 
place, and manner of congressional elections, and 
Congress the right to make or alter these regulations 
as it sees fit. The Clause thus resembles many other 
constitutional provisions that bestow powers on either 
state legislatures or Congress. See, e.g., U.S. Const. 
art. II, §1 (state legislatures); id. amend. XVII (same); 
id. art. I, §8 (Congress); id. amend. XIV, §5 (same). No 
one has ever suggested these parts of the Constitution 
are nonjusticiable because they assign authority to 
nonjudicial bodies. Indeed, this proposition would 
turn American constitutional law upside down, 
making the availability of judicial review the 
exception rather than the norm. 

Critically, the Elections Clause does not confer 
“sole Power” over congressional elections to state 
legislatures and Congress. The Impeachment Clauses 
of Article I, Sections 2 and 3 do use this language, and 
this Court has held that it “indicates that this 
authority is reposed in [Congress] and nowhere else.” 
Nixon v. United States, 506 U.S. 224, 229 (1993). The 
Elections Clause instead mirrors the Electors Clause 
of Article II, Section 1, which provides that “[e]ach 
State shall appoint, in such Manner as the 
Legislature thereof may direct, a [certain] Number of 
Electors.”  U.S. Const. art. II, §1. Under Appellants’ 
approach to constitutional interpretation, this 
provision must surely be nonjusticiable. Yet the Court 
held exactly the opposite in McPherson v. Blacker, 146 
U.S. 1, 23 (1892), rejecting the view that “the subject-
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matter of the controversy is not of judicial 
cognizance.” 

One more textual point: Given Appellants’ 
position, one might be forgiven for thinking the 
Elections Clause refers explicitly to partisan 
gerrymandering. That, after all, is the only activity 
they say is rendered nonjusticiable by the Clause. But 
the Clause does no such thing. Rather, it extends to 
all “Regulations” of the “Times, Places, and Manner of 
holding Elections for Senators and Representatives.” 
U.S. Const. art. I, §4. Based on the Clause’s language, 
then, there is no way to distinguish between 
gerrymandering and any other regulation of 
congressional elections. If gerrymandering is 
nonjusticiable because of the Clause, then so must be 
malapportionment, but see, e.g., Wesberry, racial vote 
dilution, but see, e.g., LULAC, racial gerrymandering, 
but see, e.g., Harris, campaign-finance laws, but see, 
e.g., McCutcheon, regulations of congressional 
primaries, but see, e.g., Tashjian, and every other 
aspect of federal elections a plaintiff might wish to 
challenge. 

4. Unable to make a plausible textual argument, 
Appellants turn to history. No one at the Framing, 
they assert, thought the federal courts would play any 
role under the Elections Clause. Br.32-33. This claim 
also proves too much. If it were accepted, it would 
eliminate judicial review of all congressional electoral 
regulation, not just partisan gerrymandering. 
Furthermore, one must be careful drawing inferences 
about justiciability from the Framers’ discussions of 
courts’ likely activities. Debating the Constitution in 
an era well before Marbury, the Framers said little 
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about the judicial enforcement of many provisions 
now deemed justiciable. 

Even more problematically for Appellants, John 
Steele cited court action as a reason not to fear abuse 
by Congress of its Elections Clause authority. 
Speaking to the North Carolina ratifying convention, 
he declared, “If the Congress make laws inconsistent 
with [the Clause], independent judges will not uphold 
them, nor will the people obey them.” 4 Debates on the 
Federal Constitution 71 (J. Elliot 2d ed. 1836) 
(Debates) (emphasis added); see also Wesberry, 376 
U.S. at 16 (quoting Steele’s comment). James Madison 
similarly explained to the Virginia ratifying 
convention that the new federal government would 
provide “sufficient security against abuse” of 
Congress’s Elections Clause power. 3 Debates 408. 
The government would be “subdivided into three 
branches”—the Legislature, the Executive, and the 
Judiciary—which would be “kept independent of each 
other,” thus “increas[ing] the security of liberty.” Id. 
at 408-09 (emphasis added). 

5. Next, Appellants contend that, because 
partisan-gerrymandering cases involve political 
issues, they “could undermine the Court’s reputation” 
if they are justiciable. Br.34. This claim parrots 
Justice Frankfurter’s dissent in Baker, which 
predicted that “the Court’s position” would be 
“impair[ed]” if it confronted the “political 
entanglements” of malapportionment disputes. 369 
U.S. at 267 (Frankfurter, J., dissenting). The 
dispositive response to this point is also the same now 
as it was then. Whatever “the dangers of entering into 
political thickets” may be, “a denial of constitutionally 
protected rights demands judicial protection.” 
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Reynolds v. Sims, 377 U.S. 533, 566 (1964). The Court 
“cannot shirk [its] responsibility merely because [its] 
decision may have significant political overtones.” 
Japan Whaling Ass’n v. Am. Cetacean Soc’y, 478 U.S. 
221, 230 (1986). 

Moreover, Justice Frankfurter’s prophecy of doom 
was wrong, and so is Appellants’ dire forecast. While 
politicians who benefited from malapportionment 
resisted the one-person, one-vote rule, see Peyton 
McCrary, Bringing Equality to Power, 5 U. Pa. J. 
Const. L. 665, 680 (2003), most jurisdictions quickly 
complied with it, and the bulk of Americans supported 
the Court’s intervention, see Joshua Fougere et al., 
Partisanship, Public Opinion, and Redistricting, 9 
Election L.J. 325, 325 (2010). Similarly, today’s 
gerrymanderers may strenuously oppose judicial 
efforts to undo their handiwork. Br.39. But the few 
court decisions striking down plans because of their 
partisanship have swiftly yielded fairer maps. See, 
e.g., Cox v. Larios, 542 U.S. 947 (2004). And 
Americans are eager for gerrymandering to be 
judicially curbed, even if their preferred parties win 
fewer seats as a result. See, e.g., ALG Research & GS 
Strategy Grp., New Bipartisan Poll on 
Gerrymandering and the Supreme Court (Jan. 25, 
2019). 

6. Lastly, Appellants echo another argument of 
the one-person, one-vote dissenters: that this Court 
need not act because Congress may do so instead. 
Br.35-36; see, e.g., Wesberry, 376 U.S. at 30 (Harlan, 
J., dissenting). And again, that era’s decisions provide 
the definitive rebuttals. “[T]he fact that a nonjudicial, 
political remedy may be available” has “no 
significance” since “individual constitutional rights 
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cannot be deprived, or denied judicial effectuation, 
because of the existence of a nonjudicial remedy.” 
Lucas v. Forty-Fourth Gen. Assembly, 377 U.S. 713, 
736 (1964). Additionally, even if “there is recourse in 
Congress,” “from a practical standpoint this is without 
substance.” Baker, 369 U.S. at 259 (Clark, J., 
concurring). “To date Congress has never undertaken 
such a task in any State.” Id. 

Reviewing the same record of congressional 
action (and inaction) as Justice Clark, Appellants 
come to the opposite conclusion about its efficacy. But 
it is undisputable that Congress has never directly 
confronted the problem of partisan gerrymandering. 
The requirements it has imposed, most importantly 
the use of single-member districts, do virtually 
nothing to stop the cracking and packing of the 
opposing party’s voters. Congressional activity has 
also been exceedingly infrequent. Indeed, Congress 
has not enacted a single new redistricting criterion in 
more than a century. See Apportionment Act of 1911, 
37 Stat. 13. And even when Congress has legislated, 
its motivation has not been the high-minded restraint 
of state-level abuses suggested by Appellants. Rather, 
it has been a congressional majority’s pursuit of 
partisan advantage. See, e.g., Erik J. Engstrom, 
Partisan Gerrymandering and the Construction of 
American Democracy 43-44 (2013) (describing how the 
Whigs banned at-large congressional elections in 1842 
to avoid losing every seat in Democratic-leaning 
States). 

The reason for this pattern is a development the 
Framers did not anticipate (and would have opposed): 
the “rise of the party system.” Youngstown Sheet & 
Tube Co. v. Sawyer, 343 U.S. 579, 654 (1952) (Jackson, 
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J., concurring). National parties combining federal, 
state, and local politicians under the same banner 
emerged early in American history. These vertically 
integrated entities had no incentive to use the 
Elections Clause to curb state-level factionalism 
because the national parties were largely coextensive 
with the state parties. Ambition thus did not counter 
ambition, as Appellants assert. Br.32. Rather, federal 
ambition complemented state ambition, making 
vigorous congressional action against partisan 
gerrymandering nearly impossible. 

C. The Court May Decide This Case 
Without Addressing the General 
Justiciability of Partisan 
Gerrymandering. 

1. In any event, given the particular facts of this 
case, this Court should affirm the judgment below 
even if it chooses not to specify a single standard for 
adjudicating partisan-gerrymandering claims. 
Appellees alleged, and the district court found, that 
the 2016 Plan was enacted with the naked desire to 
undermine the political voice of Democratic voters in 
North Carolina. Indeed, for the first time in American 
history, this raw partisan motive was ratified as an 
official state policy to maximally degrade the 
representation of a disfavored political group. See 
supra pp.5-8. The law challenged here thus cannot 
survive even the most deferential review under the 
First and Fourteenth Amendments because of the 
openly discriminatory intent with which it was 
passed. “[I]f the constitutional conception of ‘equal 
protection of the laws’ means anything, it must at the 
very least mean that a bare [legislative] desire to 
harm a politically unpopular group cannot constitute 
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a legitimate governmental interest.” United States 
Dep’t of Agric. v. Moreno, 413 U.S. 528, 534 (1973); see 
also Romer v. Evans, 517 U.S. 620, 632 (1996) 
(striking down a provision that “seems inexplicable by 
anything but animus toward the class it affects”); City 
of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 450 
(1985) (same). 

This Court’s redistricting precedents support the 
2016 Plan’s invalidation even absent a broader 
justiciability holding. Consider the Court’s first racial-
gerrymandering case, Gomillion v. Lightfoot, 364 U.S. 
339 (1960), decided in an era when line-drawing 
challenges were still nonjusticiable and decades 
before the Court adopted a standard for racial-
gerrymandering claims. The Court nevertheless held 
that when Alabama transformed a square municipal 
boundary into “an uncouth twenty-eight-sided figure” 
excising every African-American neighborhood, “the 
conclusion [was] irresistible, tantamount for all 
practical purposes to a mathematical demonstration,” 
that the Fifteenth Amendment had been violated. Id. 
at 340-41. So too here: In an evenly divided State like 
North Carolina, a redistricting statute that facially 
intends to—and in fact does—produce a congressional 
delegation with ten Republicans and three Democrats 
can only be understood as a means for discriminating 
against Democratic voters.  

In Vieth, similarly, Justice Kennedy addressed 
what he thought was an outlandish hypothetical: “an 
enactment that declared” that district lines “‘shall be 
drawn so as most to burden Party X’s rights to fair and 
effective representation.’” 541 U.S. at 312 (Kennedy, 
J., concurring). In Justice Kennedy’s view, the Court 
“would surely conclude the Constitution had been 
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violated” by such a law. Id. The 2016 Plan, of course, 
is this counterfactual: a statute that officially sets 
“[t]he partisan makeup of the congressional 
delegation” at “10 Republicans and 3 Democrats,” 
J.S.App.20, because it is not “possible to draw a map 
with 11 Republicans and 2 Democrats,” J.S.App.22. 
The 2016 Plan therefore can and should be struck 
down even if the status of other maps remains 
unresolved. 

2. Appellants contend that the 2016 Plan’s overt 
partisanship should be overlooked because the Plan 
supposedly has a nonpartisan aim too: compliance 
with traditional redistricting criteria. Br.57-60. But 
as explained earlier, this purported compliance is a 
charade. In fact, the Plan systematically divides cities 
and counties to crack smaller Democratic clusters and 
pack larger ones. The Plan respects political 
subdivisions only where doing so is compatible with 
its overriding goal of benefiting Republicans and 
handicapping Democrats. See supra pp.9-14. 
Moreover, this Court has long recognized that 
“adherence to traditional districting factors” does not 
“negate[] any possibility of intentional vote dilution.” 
Vieth, 541 U.S. at 298 (plurality). Aesthetically 
pleasing districts “cannot promise political neutrality” 
and, indeed, may “have significant political effect” 
when they are simply a ploy to disguise a 
gerrymander. Id. at 308-09 (Kennedy, J., concurring).  
III. The District Court’s Test for Partisan Vote 

Dilution Is Discernible and Manageable. 
Appellants’ other rationale for nonjusticiability is 

“a lack of judicially discoverable and manageable 
standards” for deciding partisan-gerrymandering 
claims. Baker, 369 U.S. at 217. For the first time in its 
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history, Appellants maintain, this Court should deem 
an entire cause of action a political question on this 
basis. But each prong of the district-specific test the 
district court adopted for partisan vote-dilution 
challenges is plainly discernible and manageable. 
Moreover, this test captures not just equal protection 
violations but also the First Amendment injury of 
intentional viewpoint discrimination. A district that 
fails the test indisputably “has the purpose and effect 
of subjecting a group of voters … to disfavored 
treatment by reason of their views.” Vieth, 541 U.S. at 
314 (Kennedy, J., concurring). 

A. The District Court’s Intent Prong Is 
Limited and Precise. 

1. The district court derived its intent prong from 
this Court’s own definition of partisan 
gerrymandering. The prong asks whether a particular 
district was drawn with the “intent to ‘subordinate 
adherents of one political party and entrench a rival 
party in power.’” J.S.App.142 (quoting Ariz. State 
Legislature v. Ariz. Indep. Redistricting Comm’n, 135 
S. Ct. 2652, 2658 (2015)); see also Randolph Inst., slip 
op. at 10 (embracing a similar approach); LWVMI, 
2018 WL 6257476, at *16 (same); Whitford, 218 F. 
Supp. 3d at 890 (same). The prong also follows from 
the Court’s analysis of partisan motivation in 
Whitford. The Court cited a variety of material, some 
district-specific and other plan-wide, showing 
Wisconsin mapmakers’ aim of durably diluting 
Democratic votes. 138 S. Ct. at 1932. “That evidence,” 
the Court continued, “may well be pertinent with 
respect to any ultimate determination whether the 
plaintiffs may prevail in their claims.” Id. 
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Consistent with Whitford, the district court held 

that district-specific partisan intent may be 
established using both district-specific and plan-wide 
material. Probative district-specific evidence includes 
(1) drafters’ statements about particular districts; (2) 
drafters’ data showing how they expected particular 
districts to perform; (3) how particular districts 
disperse or overconcentrate the opposing party’s 
voters; and (4) how else particular districts could have 
been drawn so as not to crack or pack these voters. 
J.S.App.223-27. Likewise, plan-wide evidence may 
illuminate mapmakers’ overall goals and corroborate 
inferences drawn from district-specific material. See, 
e.g., ALBC, 135 S. Ct. at 1265 (“Voters, of course, can 
present statewide evidence in order to prove [a 
discriminatory purpose] in a particular district.”). 

2. All by itself, the district court’s intent prong 
significantly shrinks the pool of districts potentially 
subject to liability. Only parties with unified control 
of state governments (or legislative supermajorities) 
are able to craft districts with the objective of 
subordinating opposing-party voters and entrenching 
themselves in power. According to Professor 
Jackman’s dataset of congressional plans, ten of the 
twenty-four current maps with at least seven seats 
were designed by a commission, a court, or a divided 
state government. Ex.4002:32. Over the entire period 
since 1972, this proportion was 59 out of 136. Id. 
Almost half of all congressional plans would thus be 
virtually immunized by the district court’s intent 
prong alone. Challenges to these maps’ districts could 
not get off the ground due to the lack of a sufficient 
partisan motive. 
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Even in plans enacted by a single party, only a 

subset of their districts would be legally vulnerable. 
Some of these maps’ districts would unavoidably crack 
or pack the opposing party’s voters—due to States’ 
political geographies and legitimate redistricting 
criteria—and so could not be said to dilute these 
voters deliberately. Here, for instance, the League 
only alleges that nine of the 2016 Plan’s districts are 
unlawful. In the ongoing Michigan case, similarly, 
just 36 of 110 state house districts and 6 of 38 state 
senate districts are under attack. LWVMI, 2018 WL 
6257476, at *8 n.14.  

3. Appellants object to the district court’s intent 
prong because they think there is nothing wrong with 
a party trying to subordinate the opposition and 
entrench itself in office. Br.40-42. But Appellants 
make no effort to reconcile their position with this 
Court’s statement in Arizona State Legislature that 
this aim is the essence of unconstitutional partisan 
gerrymandering. Nor do Appellants have anything to 
say about the Court’s analysis in Whitford. If a 
dilutive purpose is entirely acceptable, then how could 
its presence be “pertinent with respect to any ultimate 
determination whether the plaintiffs may prevail”? 
138 S. Ct. at 1932. And nor do Appellants so much as 
mention the Court’s recent unanimous assumption 
that “partisanship is an illegitimate redistricting 
factor.” Harris v. Ariz. Indep. Redistricting Comm’n, 
136 S. Ct. 1301, 1310 (2016). Again, this assumption 
would be inexplicable if mapmaking really were the 
one area where the government could seek to harm a 
disfavored political group. 

Indeed, Appellants cite only a single opinion 
supporting their view that raw partisan advantage is 
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a permissible—as opposed to merely a common—
motivation. But that opinion, in Vieth, was by a 
plurality, and its reasoning was explicitly disavowed 
by the rest of the Court. In his controlling 
concurrence, Justice Kennedy wrote that “a 
gerrymander violates the law” if it applies “political 
classifications” “in an invidious manner or in a way 
unrelated to any legitimate legislative objective.” 541 
U.S. at 307 (Kennedy, J., concurring). Likewise, 
Justice Stevens observed that, before Vieth, “there 
ha[d] not been the slightest intimation in any opinion” 
that “a naked purpose to disadvantage a political 
minority would provide a rational basis for drawing a 
district line.” Id. at 336-37 (Stevens, J., dissenting); 
see also Michael S. Kang, Gerrymandering and the 
Constitutional Norm Against Government 
Partisanship, 116 Mich. L. Rev. 351, 354 (2017) 
(identifying “Vieth as the puzzling aberration from the 
general norm against government nonpartisanship”). 

4. Appellants also complain about the district 
court’s use in the alternative of a heightened intent 
threshold, requiring partisan gain to predominate 
over other redistricting goals. Br.48-49. But while a 
plurality in Vieth was unwilling to adopt a 
predominance standard, a unanimous Court did 
exactly that in Harris. Under Harris, a one-person, 
one-vote plaintiff challenging a plan with a total 
population “deviation of less than 10%” must show 
that the variance “reflects the predominance of 
illegitimate reapportionment factors,” such as 
“partisanship.” 136 S. Ct. at 1307, 1310 (emphasis 
added). Relying on this standard, every Justice 
concluded that the Arizona state-legislative map at 
issue was lawful, because its “deviations 
predominantly reflected Commission efforts to 
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achieve compliance with the federal Voting Rights 
Act, not to secure political advantage for one party.” 
Id. at 1307 (emphasis added). Every Justice, that is, 
did what Appellants say cannot be done: apply a 
predominant partisan-intent requirement. 

B. The District Court’s Effect Prong Is 
Limited and Precise. 

1. Next, the district court’s effect prong asks 
whether the challenged district, and the plan to which 
it belongs, are actually dilutive. “[T]he lines of a 
particular district have the effect of discriminating 
against—or subordinating—voters who support 
candidates of a disfavored party, if the district dilutes 
such voters’ votes by virtue of cracking or packing.” 
J.S.App.151. Similarly, a map is dilutive if its 
districts’ cracking and packing create a large and 
durable advantage for the line-drawing party. 
J.S.App.188. The magnitude of a party’s advantage 
may be demonstrated through election results as well 
as measures of partisan asymmetry such as the 
efficiency gap, partisan bias, and the mean-median 
difference. J.S.App.188-209. In turn, the persistence 
of a party’s advantage may be shown through 
sensitivity testing: probing how a plan would perform 
under other plausible electoral conditions. 
J.S.App.190-91; see also Randolph Inst., slip op. at 10-
11 (embracing a similar approach); LWVMI, 2018 WL 
6257476, at *16 (same); Whitford, 218 F. Supp. 3d at 
910 (same). 

2. The plan-wide piece of this inquiry has 
analogues in both other kinds of vote-dilution cases. 
As in those doctrines, it ensures that no liability 
attaches unless a dilutive district is part of a map that 
is itself dilutive. In a malapportionment challenge, for 
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example, it is not enough for a plaintiff to prove that 
her own district is overpopulated. To prevail, she must 
also establish that the total population deviation 
between the entire plan’s most and least populous 
districts exceeds ten percent (in a state-legislative 
suit). See, e.g., Brown v. Thomson, 462 U.S. 835, 842 
(1983). Likewise, a racial vote-dilution plaintiff is not 
done after showing that she has been cracked or 
packed—or even that she could have been placed in 
“an additional majority-minority district.” LULAC, 
548 U.S. at 495 (opinion of Roberts, C.J.). Rather, a 
court must also consider “whether ‘minority voters 
form effective voting majorities in a number of 
districts roughly proportional to [their] shares in the 
voting-age population.’” Id. at 508 (quoting De 
Grandy, 512 U.S. at 1000). “A finding of 
proportionality under this standard can defeat §2 
liability even if a clear [district-specific] violation has 
been made out.” Id.14 

Professor Jackman’s dataset confirms what these 
doctrinal analogies suggest: that only a few 
congressional maps would be vulnerable under the 
district court’s effect prong. According to the dataset, 
fourteen of the twenty-four current congressional 
plans with at least seven seats either were not enacted 
by a single party or are forecast to have a lifetime 
average partisan asymmetry of less than one seat. 
Ex.4002:51. Over the entire period since 1972, this 
fraction increases to 107 out of 136. Id. Suits against 

14 The district court’s effect prong is also rooted in this Court’s 
partisan-gerrymandering cases. Several Justices have noted 
“‘the utility of a criterion of symmetry.’” Whitford, 138 S. Ct. at 
1929. Similarly, the durability of a plan’s skew—whether it 
“consistently degrade[s] … a group of voters’ influence”—was the 
crux of the Bandemer plurality’s test. 478 U.S. at 132 (plurality). 

83



57
the vast majority of congressional maps would 
therefore be futile under the district court’s 
framework. Most plans, it turns out, either do not 
exhibit the requisite intent or do not actually dilute a 
party’s votes.15  

3. Appellants respond with a grab bag of 
criticisms, most of them unmoored from the record 
and oblivious to the rebuttals already supplied by the 
district court. For instance, Appellants assert that 
measures of partisan asymmetry are tantamount to 
“deviations from proportional representation.” Br.43. 
As the district court explained, this is simply 
incorrect. The metrics do not necessarily flag “a 
districting plan that awards the party that obtains a 
bare majority of the statewide vote a larger proportion 
of the seats in the state’s congressional delegation.” 
J.S.App.199. This is because the metrics are based not 
on proportionality but rather on the quite different 
principle of symmetry: “the notion that the magnitude 
of the winner’s bonus should be approximately the 
same for both parties.” Id.16 

Appellants also claim the metrics 
“misunderstand[] how politics works” because they do 
not distinguish between more and less safe seats won 
by a given party. Br.43. In fact, it is Appellants who 
fail to grasp the implications of today’s hyperpolarized 

15 Moreover, Professor Jackman’s dataset does not take into 
account sensitivity testing. Even more congressional plans are 
not intentionally, severely, and durably asymmetric. 
16 Take the efficiency gap. If it were a measure of 
disproportionality, it would be calculated by comparing a party’s 
statewide seat and vote shares. But that is not how the metric is 
computed. Rather, it tallies the votes each party wastes due to 
cracking and packing, district by district, and then compares the 
resulting totals. See Whitford, 138 S. Ct. at 1933.
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Congress. Since almost every House member is 
staunchly liberal or conservative, competitive 
districts cannot be electing many moderate 
Representatives. If they were, Congress would not be 
nearly devoid of centrists. Take Appellants’ example 
of North Carolina’s Ninth Congressional District, with 
its tight 2018 race. Br.51. If House members from 
competitive seats “respond to voters of the opposing 
party,” id., then District 9 should be a hotbed of 
moderation. But actually, its only Representative this 
decade has been a conservative Republican far from 
the ideological center. See Robert Pittenger, Voteview, 
https://voteview.com/person/21347/robert-pittenger.  

Appellants further observe that bipartisan and 
nonpartisan plans are sometimes asymmetric. Br.44. 
That is true, but irrelevant. As the district court 
noted, if a plaintiff were ever to challenge such a map, 
she would be “unable to establish that it was drawn 
with discriminatory intent, and therefore the plan 
[would] pass constitutional muster.” J.S.App.203. 
Moreover, as mapmakers have honed their skills in 
recent years, mismatches between intent and effect 
have become rarer. In the current cycle, almost every 
plan designed by Democrats skews in their direction, 
nearly every Republican-drawn map tilts the other 
way, and most bipartisan and nonpartisan plans are 
balanced. Ex.4002:34.  

Appellants contend as well that measures of 
partisan asymmetry have a “built-in bias” against 
Republicans. Br.44. If this were correct, these metrics 
should yield more pro-Republican than pro-
Democratic scores. But that does not happen. As the 
district court found, the historical distribution of 
efficiency gaps is “normal with its mean and median 
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centered on zero, meaning that, on average, the 
districting plans ... did not tend to favor either party.” 
J.S.App.194-95. Even in a State whose “pre-existing 
political geography” did advantage Republicans, 
Br.44, the district court’s test would not produce 
anomalous results. As discussed below, the whole 
point of the test’s justification prong is to avoid 
liability when a State’s map is no more skewed than 
expected given the State’s nonpartisan redistricting 
criteria and its voters’ spatial patterns. See infra 
pp.60-63. 

Appellants point out, too, that voters’ preferences 
can change from one election to the next. Br.45-46. Of 
course they can. Sometimes, a plan’s asymmetry 
would evaporate given plausible electoral shifts—and 
in that case, the district court’s effect prong would not 
be satisfied. Other maps, however, are carefully 
crafted to continue benefiting the line-drawing party 
for the entire decade, even if public opinion turns 
sharply against it. The 2016 Plan, for example, just 
set the record for pro-Republican bias despite a 
Democratic wave election in 2018. The degree of voter 
volatility also should not be overstated. Hofeller 
himself testified that “‘the underlying political nature 
of the precincts ... does not change no matter what 
race you use to analyze it.’” J.S.App.16. Professor 
Chen confirmed Hofeller’s testimony by 
demonstrating that North Carolina’s voters behave 
nearly identically in contests at different electoral 
levels. Ex.2010:38. 

Lastly, Appellants fault the district court for not 
specifying an asymmetry threshold for all future 
cases. Br.50-51. It would certainly have been odd if the 
court had made such a grand pronouncement. To 
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resolve the dispute in front of it, it was enough for the 
court to find that the 2016 Plan’s skew is exceptionally 
severe, and thus well above any conceivable bar. 
Notably, this Court took exactly the same approach in 
its early one-person, one-vote decisions. In Baker, 
Reynolds, and all the rest of the malapportionment 
cases of the 1960s, the Court never indicated at what 
point a map’s total population deviation becomes 
presumptively unlawful. Instead, the Court reasoned 
that “[d]eveloping a body of doctrine on a case-by-case 
basis” is “the most satisfactory means of arriving at 
detailed constitutional requirements.” Reynolds, 377 
U.S. at 578.17 

C. The District Court’s Justification Prong 
Is Limited and Precise. 

1. The third and final prong of the district court’s 
test is justification: whether “the defendant [can] 
prove that a district’s or districts’ discriminatory 
effects are attributable to a legitimate state interest 
or other neutral explanation.” J.S.App.154. If the 
dilutive impact of a district or plan is accounted for by 
a State’s political geography or valid nonpartisan 
redistricting objectives, then the plaintiff’s challenge 
fails. Id. Alternative district maps are the most 
probative evidence at this stage of the analysis. 
Thanks to technological advances, they can be 
generated randomly and in large numbers, without 
considering partisan data and matching or beating 

17 Eventually, of course, the Court did settle on a population 
deviation threshold—ten percent—for state-legislative maps. 
See Connor v. Finch, 431 U.S. 407, 418 (1977). Here, likewise, 
Professor Jackman suggested as a cutoff an average partisan 
asymmetry, over a plan’s ten-year lifetime, of at least one 
congressional seat. Ex.4002:51-54.  
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the enacted plan on all legitimate nonpartisan 
criteria. J.S.App.217-22. If these alternative maps are 
about as skewed as the enacted plan, then its bias is 
justified and it is exempt from liability. But if most or 
all of the alternative maps are less tilted, then no 
valid justification exists for the enacted plan’s 
asymmetry. Id.; see also Randolph Inst., slip op. at 10-
12 (embracing a similar approach); LWVMI, 2018 WL 
6257476, at *16 (same); Whitford, 218 F. Supp. 3d at 
911 (same).18 

2. This Court contemplated an inquiry of this kind 
in Whitford. A test for partisan vote dilution, the 
Court suggested, should distinguish between voters 
who are “‘naturally’ packed due to their geographic 
concentration” and voters who have been “deliberately 
cracked.” 138 S. Ct. at 1933. Randomly generated 
alternative maps make exactly this distinction. They 
reveal in which areas cracking and packing occur on 
their own—and in which areas they are very much the 
product of the mapmaker’s efforts. See also Harris, 
137 S. Ct. at 1479 (describing “alternative districting 
plan[s]” as “key evidence”). The district court’s 
justification prong is rooted in this Court’s 
malapportionment cases too, which employ an 
identical framework. “A plan with larger disparities 
in population … creates a prima facie case of 
discrimination and therefore must be justified by the 

18 As the district court held, randomly generated alternative 
maps are also relevant to its test’s intent and effect prongs. A 
dilutive purpose may be inferred when an enacted plan is more 
skewed than most or all alternative maps. J.S.App.159-79. And 
alternative maps provide a legally attractive “baseline,” Br.42—
the outcome of a redistricting process that does not pursue 
partisan advantage—to which the enacted plan’s asymmetry 
may be compared. J.S.App.209-12. 

88



62
State.” Brown, 462 U.S. at 842-43. If “the maximum 
total deviation from ideal district size exceed[s] 10%,” 
defendants are “required to justify the deviation.” 
Voinovich, 507 U.S. at 161.  

As in the one-person, one-vote context, the 
justification prong makes it harder for plaintiffs to 
prevail. Even if they show both discriminatory intent 
and discriminatory effect, they still lose if the dilutive 
impact can be justified—which it often can be. At the 
congressional level, many of the plans currently in 
effect are about as asymmetric as the typical 
randomly generated map for the State. See Jowei 
Chen & David Cottrell, Evaluating Partisan Gains 
from Congressional Gerrymandering, 44 Electoral 
Stud. 329, 337 (2016). At the state-legislative level, 
the same was true for many state house and state 
senate plans in the 1990s and 2000s. See Jowei Chen 
& Jonathan Rodden, Unintentional Gerrymandering, 
8 Q.J. Pol. Sci. 239, 263 (2013). All such plans would 
avoid liability due to the justification prong. Even if 
they are highly skewed, they are no more skewed than 
expected given their States’ political geographies and 
legitimate redistricting aims.19 

3. Appellants’ sole objection to the justification 
prong is that it puts the burden of proof on the 
defendant rather than the plaintiff. Br.51-52. This 
complaint is entirely new, having never been voiced 
below. J.S.App.153-54 n.25. It is also tangential, as 

19 That the district court’s test is so limited in its reach, of course, 
does not mean it is ineffectual. It would still invalidate 
needlessly cracked and packed districts in the few (but 
multiplying) maps as egregious as the 2016 Plan. It would also 
deter mapmakers from pursuing partisan advantage so 
aggressively.  
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the district court found that “even if the burden lies 
with Plaintiffs, Plaintiffs have propounded sufficient 
evidence of the 2016 Plan’s lack of justification.” Id. 
Appellants’ view contradicts this Court’s 
malapportionment cases as well, which allocate the 
burden to the State because of its greater familiarity 
with its “consistently applied legislative policies” and 
superior ability “to show with some specificity that a 
particular objective required the [dilutive impact of] 
its plan.” Karcher v. Daggett, 462 U.S. 725, 740-41 
(1983).  

CONCLUSION 
By the standards of the past, North Carolina’s 

current congressional plan is exceptional. It is the 
first map in American history to ratify the pursuit of 
maximal partisan advantage and to have its architect 
boast, on the record, about his desire to harm his 
political opponents. It is the single most pro-
Republican congressional map of the last half-
century. And it has set this record even though the 
State’s political geography mildly favors Democrats. If 
this Court holds that partisan-gerrymandering claims 
are nonjusticiable, however, the 2016 Plan will be the 
wave of the future. In the 2020 cycle and beyond, both 
parties will emulate—or exceed—its abuses, openly 
entrenching themselves in power using the full array 
of modern mapmaking technologies. This is not a 
future a Court that values “the political 
responsiveness at the heart of the democratic process” 
should countenance. McCutcheon, 572 U.S. at 227 
(plurality). The Court should therefore affirm the 
judgment below.  
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Executive Summary 

Section 5 Preclearance Submission (28 C.F.R. Part 51) 
 

I. Required Contents (28 C.F.R. § 51.27): 

 

This submission contains the following documentation pursuant to Section 5 regulations 

with respect to the submitted change affecting voting: 

 

(a)  New law: The New York State Prisoner/Census Count law (the “prisoner count law”) is 

annexed (28 C.F.R. § 51.24(b)) (Exhibit A). 

 

(b)  Old law: Section 83-m of the legislative law and Section 71 of the Corrections law are 

annexed (28 C.F.R. § 51.24(b)) (Exhibit B). 

 

(c)  Statement of Changes: The changes affecting voting are set forth in exhibit C, of this 

Section 5 submission.  

 

(d)  This submission is being made by: 

 

Matthew Drury 

Co-Executive Director 

The New York State Legislative Task Force on Demographic Research and 

Reapportionment (hereinafter “LATFOR”) 

250 Broadway, Suite 2100 

New York, NY 10007 

212-618-1100 

 

Lewis Hoppe  

Co-Executive Director 

LATFOR  

250 Broadway, Suite 2100 

New York, NY 10007 

212-618-1100 

 

(e)  The name of the submitting authority and the name of the jurisdiction responsible for the 

change is the same as those set forth in paragraphs (d) and (g).  

 

(f)  County and State in which the submitting authority is located: New York County, New 

York State. 

 

(g) Mode of decision and body responsible for making the change: 

 

An act of the State Legislature; 

 

 

The Secretary of the New York State Senate 
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New York State Senate 

New York State Capital 

Albany, NY 11247 

 

The Clerk of the New York State Assembly 

New York State Assembly 

New York State Capital 

Albany, NY 11248 

  

(h)  Statutory authority: Article III, Section 3-5 of the New York State Constitution provides 

that the State Senate and Assembly shall redistrict every ten years following the decennial census 

and is annexed (Exhibit D).  

 

(i) Adoption of the change: The prisoner count law was adopted upon the signature of 

Governor Paterson on August 11, 2010 (Exhibit E). See Chapter 57 of the laws of 2010, Part 

XX. 

 

(j)  Effective Date: The prisoner law became effective upon its adoption on August 11, 2010 

 

(k)  LATFOR will not implement the prisoner law until it has received Section 5 preclearance 

(Exhibit F).  

 

(l)  Scope of the Change: the prisoner law affects the entire state of New York. Only New 

York County, the Bronx County, and Kings County, however, are subject to preclearance under 

Section 5 of the Voting Rights Act (28 C.F.R. Part 51 Appendix).  

 

(m)  Reasons for the change: (Exhibit G). 

 

(n) Statement of the anticipated effects of the prisoner law on members of racial and 

language minority groups: The change in legislation will have a positive effect on members of 

racial or language minority groups for the following reasons: 

 

1.  Full demographic analysis is underway, and cannot completed without P.L. 94-171 data. It  is 

evident that a significant number of the inmates belong to racial and  language minority groups, 

and will benefit from the legislative representation of their “home” districts’ elected officials.  

 

2.  Full demographic and geographic analysis has not been completed, but it is evident that a 

significant number of the inmates claim a “home of record” in heavily African American and 

Hispanic communities. These geographic areas will benefit from a more accurate allocation of 

legislative districts. In addition, the three covered counties will benefit from a larger population 

base from which legislative districts will be redrawn. 

 

(o) A statement identifying any past or pending litigation concerning the change or related 

voting practices: There is no past or pending litigation directly related to this new law.  
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(p) The United States Department of Justice precleared the 2002 New York State Senate And 

Assembly districting plan on June 17, 2002. Governor George Pataki signed the bill into law on 

April 22, 2002 as Chapter 35 of the laws of 2002. (Exhibit H) 

 

 

II. Supplemental Contents (28 C.F.R. § 51.28): 

 

(a) Demographic information: 

 

(1) Total and voting age population of the affected area before and after the change, by race 

and language group: The affected areas for Section 5 Voting Rights purposes are New York 

County, Bronx County, and Kings County.  

 

Before the change: tables showing the Total & VAP 2009 Population of the 3 covered counties 

are annexed; Source: US Census Bureau, Population Estimates Program. (Exhibit I) 

Bronx County-  Total Population: 1,397,287 

   Voting Age Population: 1,007,981 

 

Kings County-  Total Population: 2,567,098 

   Voting Age Population: 1,933,479 

 

New York County-  Total Population: 1,629,054 

   Voting Age Population: 1,369,237 

 

After the change: Full demographic and geographic analysis has not been completed, but it is 

evident from the Department of Corrections data that a significant number of the inmates will 

claim a “home of record” in Bronx, Kings & New York Counties. These counties will benefit 

from a more accurate allocation of legislative districts. 

 

(2) The number of registered voters for the affected area by voting precinct before and after 

the change, by race and language group: A table of the number of total registered voters by 

voting precinct for Bronx, Kings and New York Counties by race and language group is 

annexed. These totals will not be affected by the proposed change in legislation. (Exhibit J)  

 

 (3)  Estimates of population, by race and language group: Tables showing estimates of 

population of the 3 covered counties by race and language group are annexed; Source: US 

Census Bureau, Population Estimates Program (Exhibit K in additional binder)  

 

 

(b)  Maps: A map reflecting the location of New York State Department of Correctional 

Services facilities is annexed; Source: New York State Department of Correctional Facilities 

(Exhibit L) 

 

(c) Annexations: not applicable 
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(d) Election returns: not applicable 

 

(e)  Language usage: All county Board of Elections are compliant with Section 203 

requirements. 

 

(f) Publicity and participation: examples of materials demonstrating public notice or 

participation include: 

 

(1)  Copies of newspaper articles discussing the proposed change are annexed as Exhibit M.  

 

(2) Copies of public notices that describe the proposed change and invite public comment or 

participation in hearings and statements regarding where such public notices appeared (e.g., 

newspaper, radio, or television, posted in public buildings, sent to identified individuals or 

groups) are annexed as Exhibit N.  

 

(3)  Minutes or accounts of public hearings concerning the proposed change are annexed as 

Exhibit O. 

 

(4) Statements, speeches, and other public communications concerning the proposed change 

are annexed as Exhibit P.  

 

(5) Copies of comments from the general public are annexed as Exhibit Q. 

 

(6) Excerpts from legislative journals containing discussion of a submitted enactment, or 

other materials revealing its legislative purpose are annexed as Exhibit R. 

 

(7)  Fact sheets and reports are annexed as Exhibit S.  

 

(g) Availability of the submission: The submission will be available for inspection at the 

following office:  

 

The New York State  

LATFOR 

250 Broadway, Suite 2100 

New York, NY 10007 
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(h) Minority group contacts: 

 

 

Monifa Bandele 

Senior Programs and Outreach Manager 

National Coalition of Black Civic 

Participation 

1050 Connecticut Avenue, NW, 10th Floor - 

Suite #1000, Washington, DC 20036 

202.664.9763 

mbandele@ncbcp.org 

 

 

John Garcia 

Director of Communications and Civic 

Engagement 

Latino Justice/PRLDEF 

99 Hudson Street-14th floor 

New York, New York 10013 

212.739.7513 

jgarcia@latinojustice.org 

 

Julissa Gutierrez 

Director of Civic Engagement 

National Association of Latino Elected 

Officials 

110 Wall Street, 16th Floor 

New York, NY 10005 

Tel: (212) 480-1918 

Fax: (212) 480-1697 

jgutierrez@naleo.org 

 

Joan Gibbs 

General Counsel 

Center for Law and Social Justice  

Medgar Evers College-City University of 

New York 

1150 Carroll Street 

Brooklyn, NY 11225 

718.804.8893 

jgibbs@mec.cuny.edu 

 

 

 

 

Esmeralda Simmons 

Executive Director 

Center for Law and Social Justice 

Medgar Evers College-City University of 

New York 

718.804.8893 

1150 Caroll Street 

Brooklyn, New York 11225 

esimmons@mec.cuny.edu 

 

Jackson Chin 

Associate Counsel 

Latino Justice/PRLDEF 

99 Hudson Street-14th floor 

New York, New York 10013 

212.739.7572 

jchin@latinojustice.org 

 

Jo Ann Yoo 

Director of Housing 

Asian Americans for Equality 

108 Norfolk Street 

New York, NY 10002 

Tel: 212-979-8381 

Fax: 212-979-8386 

Joann-yoo@aafe.org 

 

Roger L. Green 

Dubois Bunche Center for Public Policy 

Medgar Evers College-City University of 

New York 

1637 Bedford Avenue, Room S-210 

Brooklyn, New York  11225-2001 

718.270.5062 

rogreen@mec.cuny.edu 

 

Angelo Falcon 

President 

National Institute of Latino Policy 

101 Avenue of the Americas 

Suite 313 

New York, NY 10013 

800.590.2516 

afalcon@latinopolicy.org 

 

Yang Chen 
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Executive Director 

Asian American Bar Association of NY 

Grand Central Station-P.O. Box 3656 

New York, New York 10163-3656 

Yang.chen@aabany.org 

 

 

Debo Adegbile 

Director of Litigation 

NAACP Legal Defense and Education Fund 
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1 of 3 DOCUMENTS 

 

ANDERSON ET AL. v. FLATEAU ET AL. 
 

No. 81-2333. 

 

SUPREME COURT OF THE UNITED STATES 
 

458 U.S. 1123; 103 S. Ct. 5; 73 L. Ed. 2d 1394; 1982 U.S. LEXIS 2895 

 

 

August 12, 1982  

 

PRIOR HISTORY:  [*1]  Reported below: 537 F. Supp. 257.  

 

 OPINION 

Appeal from D.C.S.D.N.Y. dismissed under this Court's Rule 53.   

 

 

 

 

2 of 3 DOCUMENTS 

 

ANDERSON ET AL. v. FLATEAU ET AL. 
 

No. A-906. 

 

SUPREME COURT OF THE UNITED STATES 
 

456 U.S. 956; 102 S. Ct. 2029; 72 L. Ed. 2d 480; 1982 U.S. LEXIS 1957; 50 U.S.L.W. 

3881 

 

 

May 3, 1982  

 

 OPINION 

 [*1]  Application for stay of the order of the United States District court for the Southern District of New York, en-

tered March 26, 1982, addressed to JUSTICE REHNQUIST and referred to the Court, denied.   
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3 of 3 DOCUMENTS 

 

John FLATEAU, Robert V. Connelly, Audrey Bynoe and Angel A. Rodriguez, and 

all persons similarly situated, and Stanley Fink, both individually and as Speaker of 

the Assembly of the State of New York, Plaintiffs, and Puerto Rican Legal Defense 

and Education Fund, Inc., et al., and Manfred Ohrenstein, Plaintiffs-Intervenors, v. 

Warren M. ANDERSON, both individually and as Temporary President and Ma-

jority Leader of the New York State Senate; Jay P. Rolison, Jr., both individually 

and as Co-chairman of the Legislative Task Force on Reapportionment; the Senate 

of the State of New York; Melvin Miller, both individually and as Co-chairman of 

the Legislative Task Force on Reapportionment; the Assembly of the State of New 

York; Hugh L. Carey, both individually and as the Governor of the State of 

NewYork; Mario M. Cuomo, both individually and as Lieutenant Governor of the 

State of New York and as Presiding Officer and President of the Senate of the State 

of New York; the Legislative Advisory Task Force and the Board of Elections of the 

State of New York, Defendants, and James L. Emery, Defendant-Intervenor 

 

No. 82 Civ. 876 

 

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF 

NEW YORK 

 

537 F. Supp. 257; 1982 U.S. Dist. LEXIS 11576 

 

 

April 2, 1982  

 

CASE SUMMARY: 

 

 

PROCEDURAL POSTURE: Plaintiffs, state voters and various political leaders and organizations (voters), filed an 

action against defendants, the state senate and various state departments and leaders (senate), challenging the constitu-

tionality of the apportionment scheme of the state senate, assembly and congressional districts. The parties filed motions 

for summary judgment. 

 

OVERVIEW: The voters alleged that based on the 1980 New York decennial census data, which showed a shift and 

decrease in total population, the existing apportionment schemes for New York's legislative and congressional districts, 

drawn pursuant to the 1970 census, violated, respectively, the "one-person, one-vote" principle enunciated under the 

U.S. Constitution. The senate agreed that a reapportionment plan had to be enacted but disputed the need to reapportion 

immediately as the voters argued. The court ruled in the voters' favor and held that the Equal Protection Clause man-

dated immediate reapportionment because of the substantial malapportionment and the senate's failure to preset any 

compelling justification for a delay. Further, the court found that it was not unreasonable to insist that the legislature 

enact, and the governor sign, a valid reapportionment statute in time for the upcoming elections to proceed as scheduled. 

The legislature had a reasonable opportunity to meet the constitutional requirements where the elections were six 

months away and the political process had not yet commenced. 

 

OUTCOME: The court ruled in the voters' favor, issuing an order, which held that the congressional, senate, and as-

sembly districts could not conduct any elections for the upcoming term, directed the state to devise and enact a constitu-

tional reapportionment plan, and specified that special elections intended to fill vacancies were not affected by the or-

der. 

 

CORE TERMS: reapportionment, assembly, deviation, election, census, apportionment, congressional districts, reap-

portion, state legislature, redistricting, maximum, voters', Voting Rights Act, decennial, readjustment, presently, voting, 
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enact, right to vote, constitutional violation, general elections, malapportionment, qualification, accomplished, vacan-

cies, urge, regular session, state interests, legislative districts, constitutional requirement 

 

LexisNexis(R) Headnotes 

 

Constitutional Law > Elections, Terms & Voting > General Overview 

[HN1] One of the fundamental constitutional rights underlying the American system of representative government is the 

right of a citizen to participate in an election on an equal basis with every other citizen. Any alleged infringement of the 

right to vote requires close scrutiny, especially since the right to exercise the franchise in a free and unimpaired manner 

is preservative of other basic civil and political rights, any alleged infringement of the right of citizens to vote must be 

carefully and meticulously scrutinized. 

 

Constitutional Law > Congressional Duties & Powers > Census > General Overview 

Constitutional Law > Elections, Terms & Voting > General Overview 

Constitutional Law > Equal Protection > Voting Districts & Representatives 

[HN2] The guiding constitutional principle, with respect to state legislative apportionment plans, is that the seats in both 

houses of a bicameral state legislature must be apportioned on a population basis. An individual's right to vote for state 

legislators is unconstitutionally impaired when its weight is in a substantial fashion diluted when compared with votes 

of citizens living in other parts of the state. A reapportionment plan must contain substantial equality of population 

among the various districts, so that the vote of any citizen is approximately equal in weight to that of any other citizen in 

the state. 

 

Constitutional Law > Equal Protection > Voting Districts & Representatives 

[HN3] "Substantial equality" does not mean that each district must have an identical number of residents, or citizens, or 

voters because mathematical exactness or precision is hardly a workable constitutional requirement. Districts must, 

however, be as nearly of equal population as is practicable. 

 

Constitutional Law > Equal Protection > Voting Districts & Representatives 

[HN4] Deviations from population equality of under ten percent have been held to be "minor" with respect to state leg-

islative districts, and they do not constitute per se violations of equal protection. Deviations which are more than "mi-

nor" must be based on legitimate considerations incident to the effectuation of a rational state policy to be constitution-

ally permissible. 

 

Constitutional Law > Elections, Terms & Voting > General Overview 

Constitutional Law > Equal Protection > Voting Districts & Representatives 

[HN5] Legislative reapportionment is primarily a matter for legislative consideration and determination. Reapportion-

ment is a legislative task which the federal courts should make every effort not to pre-empt. Therefore, when the court 

declares an existing apportionment plan unconstitutional, it is appropriate, whenever practicable, to afford a reasonable 

opportunity for the legislature to meet constitutional requirements by adopting a substitute measure rather than for the 

federal court to devise and order into effect its own plan. 

 

COUNSEL:  [**1]  Paul Wooten, Brooklyn, N. Y., for plaintiffs John Flateau, Robert V. Connelly, Audrey Bynoe, 

and Angel A. Rodriguez.  

 

Lizette A. Cantres, Cesar A. Perales, New York City, for plaintiff-intervenor Puerto Rican Legal Defense and Ed. Fund, 

Inc.  

 

C. Daniel Chill, New York City, for plaintiff Stanley Fink, Speaker of the New York State Assembly.  

 

Martin E. Connor, Brooklyn, N. Y., for plaintiff-intervenor Manfred Ohrenstein, Minority Leader of the New York 

State Senate.  

 

John F. Haggerty, Michael R. Lanzarone, New York City, for defendants Warren M. Anderson, Temporary President 

and Majority Leader of the New York State Senate, State Senator Jay P. Rolison, Jr., and the New York State Senate.  
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Robert Abrams, New York State Atty. Gen. by George D. Zuckerman, and Richard Liskov, Asst. Attys. Gen., New 

York City, for defendants Hugh L. Carey, Mario Cuomo, and the New York State Bd. of Elections.  

 

Richard S. Scolaro, Scolaro, Shulman & Cohen, P. C., Syracuse, N. Y., for James L. Emery, Minority Leader of the 

New York State Assembly.  

 

Robert F. Kelly, New York City by Arthur Eisenberg and Richard Emery, New York Civil Liberties Union, New York 

City, and by William J. Hibsher, U. S. Dept.  [**2]  of Justice, Civil Rights Unit, as amici curiae, for defendant Legis-

lative Advisory Task Force on Reapportionment.   

 

JUDGES: Before PIERCE, Circuit Judge, and ROBERT J. WARD, and VINCENT L. BRODERICK, District Judges.   

 

OPINION BY: PER CURIAM  

 

 OPINION 

 [*258]  OPINION 

 

I. 

This lawsuit challenges the constitutionality of the present apportionment scheme of the New York State Senate, As-

sembly and congressional districts. Plaintiffs are four New York State voters, the Speaker of the State Assembly, the 

Minority Leader of the State Senate, and the Puerto Rican Legal Defense and Education Fund, Inc. Defendants are the 

Majority Leader of the State Senate, the Senate itself, the Minority Leader of the State Assembly, the Assembly, the 

Governor, the Lieutenant Governor, the State Board of Elections, and the Legislative Advisory Task Force on Reappor-

tionment and its two co-chairmen. 1 

 

 
1  The original plaintiffs were voters John Flateau, Robert V. Connelly, Audrey Bynoe and Angel A. Rodriguez.  Stanley Fink, Speaker of 

the Assembly, was originally named as a defendant; with the consent of all parties he was realigned as a plaintiff.  The Puerto Rican Legal 
Defense and Education Fund, Inc. and Manfred Ohrenstein, the Minority Leader of the State Senate, were permitted to intervene as plain-

tiffs.  James L. Emery, Minority Leader of the State Assembly, was permitted to intervene as a defendant. 

 

 [**3]    [*259]  The complaint was filed on February 10, 1982.  Pursuant to 28 U.S.C. § 2284, a three-judge court 

was convened.  The court heard argument on various motions, including motions for summary judgment, on March 26, 

1982. 

All plaintiffs essentially argue that based on the 1980 New York decennial census data, which show a shift and decrease 

in total population, the existing apportionment schemes for New York's legislative and congressional districts, drawn 

pursuant to the 1970 census, violate, respectively, the "one-person, one-vote" principle enunciated under the Equal Pro-

tection Clause, Reynolds v. Sims, 377 U.S. 533, 84 S. Ct. 1362, 12 L. Ed. 2d 506 (1964), and Article 1, § 2 of the Unit-

ed States Constitution.  Some plaintiffs also urge that due to an increase in minority population the existing apportion-

ment scheme for the state legislature violates the Fifteenth Amendment to the United States Constitution and the Voting 

Rights Act of 1965, as amended, 42 U.S.C. § 1973 et seq. (1981). All the plaintiffs urge that the present apportionment 

schemes be declared unconstitutional. 

All but one plaintiff request the court to order New York State to enact a constitutional plan [**4]  of reapportionment 

by April 16, 1982 and failing that, request that this court devise a reapportionment plan.  The Puerto Rican Legal De-

fense and Education Fund, Inc. requests that the court itself immediately redistrict the State. 

Certain of the defendants (the State Senate, Warren M. Anderson individually and as Majority Leader of the Senate, and 

Jay P. Rolison, Jr. individually and as co-chairman of the Legislative Advisory Task Force on Reapportionment) agree 

that a reapportionment plan must be enacted now with respect to New York's congressional districts but dispute the 

need to reapportion immediately with respect to the state legislative districts.  They argue that Article 3, § 4 of the New 

York State constitution allows up to six years for the creation of a reapportionment plan for State Senate and Assembly 

districts. 2 
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2  The relevant part of Article 3, § 4, of the State constitution provides: 

Except as herein otherwise provided, the federal census taken in the year nineteen hundred thirty and each federal census taken decennially 

thereafter shall be controlling as to the number of inhabitants in the state or any part thereof for the purposes of the apportionment of mem-

bers of assembly and readjustment or alteration of senate and assembly districts next occurring, in so far as such census and the tabulation 
thereof purport to give the information necessary therefor....  At the regular session in the year nineteen hundred thirty-two, and at the first 

regular session after the year nineteen hundred forty and after each tenth year therefrom the senate districts shall be readjusted or altered, but 

if, in any decade, counting from and including that which begins with the year nineteen hundred thirty-one, such a readjustment or alteration 
is not made at the time above prescribed, it shall be made at a subsequent session occurring not later than the sixth year of such decade, 

meaning not later than nineteen hundred thirty-six, nineteen hundred forty-six, nineteen hundred fifty-six, and so on; provided, however, that 

if such districts shall have been readjusted or altered by law in either of the years nineteen hundred thirty or nineteen hundred thirty-one, 
they shall remain unaltered until the first regular session after the year nineteen hundred forty. 

 

 [**5]  Governor Carey, another defendant, agrees with plaintiffs that the state should be required to prepare redistrict-

ing plans for congressional, Senate and Assembly districts by a date to be fixed by the court, but cautions against any 

finding of unconstitutionality which would affect either the power of the legislature to act as presently constituted, or 

the propriety of filling existing legislative vacancies by special elections prior to redistricting. All defendants urge that 

there should be no finding that the present district lines violate either the Voting Rights Act of 1965 or the Fifteenth 

Amendment. 

At the conclusion of the arguments on March 26, 1982, we disposed of the pending motions for summary judgment by 

issuing an order 1) which held that the present  [*260]  New York congressional, Senate and Assembly districts may 

not, consistent with the Equal Protection Clause of the Fourteenth Amendment and Article 1, § 2 of the Constitution, be 

employed to conduct any elections for terms commencing on or after January 1, 1983; 2) which directed New York 

State to devise and enact a constitutional reapportionment plan for Senate, Assembly and congressional districts by 

April [**6]  16, 1982; 3) which specified that special elections intended to fill vacancies in the present state legislature 

were not affected by the order; and 4) which retained jurisdiction in this court pending final resolution of all issues 

raised in this action.  This opinion sets forth the bases upon which that order was issued. 

 

II. 

There is no dispute with respect to the following: 3 

 

 
3  The parties executed and filed a stipulation from which the statement of facts in this opinion is derived. 

 

In 1972, the New York State Legislature with the approval of the Governor enacted congressional and State Senate and 

Assembly reapportionment and redistricting plans for the 1972 statewide primary and general elections. 4 

 

 
4  The Assembly and Senate are the legislative bodies of the State of New York.  The Assembly presently consists of 147 duly elected 

members, with 3 vacancies, from 150 districts throughout New York State; the Senate consists of 58 duly elected members, with 2 vacan-

cies, from 60 districts throughout New York State.  The Senate and Assembly are required by Article 3, § 4 of the New York State constitu-
tion to act as co-equal participants in altering and adjusting congressional, Senate and Assembly district lines after each federal decennial 

census. 

 

 [**7]  On January 10, 1974 the United States District Court for the District of Columbia entered an order subjecting 

the counties of Kings, New York and Bronx to the provisions of the Voting Rights Act of 1965, as amended, 42 U.S.C. 

§ 1973 et seq., thus requiring compliance, as to those counties, with the preclearance requirements of Section 5, 42 

U.S.C. § 1973c. 5 To effect such compliance, New York State in 1974 amended the 1972 reapportionment and redis-

tricting plans by altering 16 out of 150 Assembly districts, 8 out of 60 Senate districts, and 4 out of 39 congressional 

districts. 1974 New York Laws, c. 588, c. 589. 

 

 
5  Section 5, 42 U.S.C. § 1973c, deals with, inter alia, the alteration of voting qualifications and procedures.  Section 5 provides in pertinent 

part: 

(Whenever) a State or political subdivision with respect to which the prohibitions set forth in section 1973b(a) of this title based upon deter-

minations made under the first sentence of section 1973b(b) of this title are in effect shall enact or seek to administer any voting qualification 

or prerequisite to voting, or standard, practice, or procedure with respect to voting different from that in force or effect on November 1, 
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1972, such State or subdivision may institute an action in the United States District Court for the District of Columbia for a declaratory 
judgment that such qualification, prerequisite, standard, practice, or procedure does not have the purpose and will not have the effect of 

denying or abridging the right to vote on account of race or color, or in contravention of the guarantees set forth in section 1973b(f)(2) of this 

title, and unless and until the court enters such judgment no person shall be denied the right to vote for failure to comply with such qualifica-
tion, prerequisite, standard, practice, or procedure ... 

 

 [**8]  Since 1974 no new reapportionment or redistricting has taken place. 

On December 31, 1980 the United States Census Bureau officially certified to the President of the United States the 

total population of New York State as 17,557,288.  As a result of the decrease in New York's population as evidenced 

by the census, New York State has lost 5 congressional seats, from 39 to 34.  The population mean of each congres-

sional district will be 516,391 persons. 6 Based on a presently existing State Senate of 60 members, the population mean 

of each senatorial district under the 1980 census will be 292,621 persons.  The population mean of each of the 150 As-

sembly districts will be 117,048 persons. 

 

 
6  If New York's 1980 census population of 17,557,288 were distributed among the 39 existing congressional seats, the population mean 

would be 450,187 and not 516,391. 

 

  [*261]  Based on the above figures, the maximum positive and negative percentage deviations from the population 

means for the State Senate and Assembly districts [**9]  as presently constituted are as follows: 7 

 

 
7  

  Maximum 

 Percentage Deviation Percentage 

District from population Mean Deviation 

Senate # 1 48.91  

Senate # 32 -35.84 84.75 

     

Assembly # 1 51.91  

Assembly # 79  109.00 

An accepted measure in considering the constitutionality of apportionment plans is that of maximum percentage deviation from the popula-
tion mean.  Such a formula for determining the constitutionality of apportionment plans was approved by the Supreme Court in Abate v. 

Mundt, 403 U.S. 182, 91 S. Ct. 1904, 29 L. Ed. 2d 399 (1971). The maximum percentage deviation is determined by adding the percentage 

deviation above the population mean of the district with the greatest number of voters to the percentage deviation below the population mean 
of the district with the fewest number of voters. This formula can presently be applied with respect to the State Senate and Assembly dis-

tricts, since the 1980 census figures will be applied to the same number of districts.  It does not lend itself to the congressional district situa-

tion, since there has been a change (from 39 to 34) in the number of districts. 

 

 [**10]  It has been conceded that if a legislative reapportionment plan for the State Assembly and Senate were enacted 

today which contained such deviations from the population means, it would violate the Equal Protection Clause of the 

Fourteenth Amendment. 8 See Stipulation 15 of Stipulation of Facts. 

 

 
8  The census figures show substantial increases in the population of racial minorities in the State of New York, particularly in Bronx and 

Kings Counties.  We have not deemed it necessary to this point, in deciding the issues before us, to consider dilution problems.  We assume 

that in developing appropriate reapportionment plans New York State will give consideration to such matters. 

 

The New York State Legislature has been convened in regular session since January 6, 1982, and has not passed a new 

apportionment plan based on the 1980 decennial census. 9 

 

 
9  Both houses of the legislature have released separate proposed reapportionment plans for the State Senate and State Assembly districts 

and the Senate has passed Bill # 8534 for statewide congressional redistricting. 
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 [**11]  The following is a partial calendar of significant dates in the New York State 1982 electoral process: 

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE 

Any redistricting plan enacted by New York State reapportioning New York congressional, Senate and Assembly dis-

tricts will have to be enacted pursuant to the Voting Rights Act of 1965, as amended, 42 U.S.C. § 1973 et seq. and pre-

cleared pursuant to Section 5 of the Act, 42 U.S.C. § 1973c. 10 

 

 
10  Because Bronx, New York, and Kings Counties fall under § 5 of the Voting Rights Act, before any reapportionment plan enacted by the 

legislature and signed by the Governor may be implemented, it must be submitted to the United States Attorney General for preclearance, or 

else a declaratory judgment approving the plan must be obtained from the United States District Court for the District of Columbia.  42 
U.S.C. § 1973c. United Jewish Organizations of Williamsburgh, Inc. v. Carey, 430 U.S. 144, 157, 97 S. Ct. 996, 1005, 51 L. Ed. 2d 229 

(1977). If the plan is submitted to the Attorney General (the usual method used by covered jurisdictions), he has 60 days to file an objection 

or to request additional information.  If no objections or requests for information are made within 60 days the plan becomes law.  If an ob-
jection or a request is made, the sixty day period commences again when a satisfactory response is received.  Georgia v. United States, 411 

U.S. 526, 539, 93 S. Ct. 1702, 1710, 36 L. Ed. 2d 472 (1973); 28 C.F.R. § 51.3(b)-(d).  Thus a plan does not necessarily become law after 

the 60 days elapse. 

 

 [**12]  There are no genuine issues of material fact with respect to the foregoing.  We turn, therefore, to the issues of 

law. 

  [*262]  III. 

We consider preliminarily whether the issues presented in this action are ripe for judicial intervention.  Is there a case 

or controversy?  While plaintiffs attack New York State's failure to reapportion in the wake of the 1980 decennial cen-

sus, the state legislature is in session and presumably will remain in session, and it still has time to act. 

All state parties, whether aligned as plaintiffs or defendants, recognize their constitutional and statutory obligation to 

reapportion New York's congressional districts, and this court's direction with respect to those districts was consented to 

by defendants. 

As to State Senate and Assembly districts, some of the defendants forcefully maintain that the state is not constitution-

ally required to effect reapportionment this year.  Of course, the concurrence of these defendants-the State Senate itself 

and the Majority Leader of the Senate-is necessary for enactment of any reapportionment plan.  Absent intervention by 

this court, New York will not reapportion its Senate and Assembly districts this year [**13]  unless there is a speedy 

change of position by these defendants.  While there has been no final failure to reapportion to date, the inevitability of 

such failure if this court does not direct reapportionment has persuaded us that the matter is ripe for adjudication.  Since 

New York State still has time to act, no constitutional violation has yet occurred.  It is nevertheless entirely appropriate 

for us to conclude, as we have, that unless we direct that reapportionment of State Senate and Assembly districts take 

place this year it will not take place, and that such a failure would be constitutionally unacceptable.  If we waited until 

there no longer was time in 1982 for the reapportionment to be effected, the constitutional violation would then have 

occurred, but it would be too late for any timely remedy to be structured.  Cf.  Watson v. Commissioners Court of 

Harrison County, 616 F.2d 105, 107 (5th Cir. 1980). 

 

IV. 

The present New York statute with respect to congressional redistricting (Laws of 1972, Chs. 76, 77 and 78 as amended 

by Ch. 589 of the Laws of 1974), which provides for 39 congressional districts, cannot serve as the basis for the 1982 

election of 34 representatives.  [**14]  An election held under the present congressional districting plan would there-

fore violate Article 1, § 2 of the United States Constitution. 11 

 

 
11  Article 1, § 2, Clause 3 provides: 

Apportionment of representatives and taxes 

Representatives and direct Taxes shall be apportioned among the several States which may be included within this Union, according to their 

respective Numbers, which shall be determined by adding to the whole Number of free Persons, including those bound to Service for a Term 

of Years, and excluding Indians not taxed, three fifths of all other Persons.  The actual Enumeration shall be made within three Years after 
the first Meeting of the Congress of the United States, and within every subsequent Term of ten Years, in such Manner as they shall by Law 

direct.  The Number of Representatives shall not exceed one for every thirty Thousand, but each State shall have at Least one Representa-
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tive; and until such enumeration shall be made, the State of New Hampshire shall be entitled to choose three, Massachusetts eight, Rhode Is-
land and Providence Plantations one, Connecticut five, New York six, New Jersey four, Pennsylvania eight, Delaware one, Maryland six, 

Virginia ten, North Carolina five, South Carolina five, and Georgia three. 

 

 [**15]  All parties have agreed that a new apportionment plan must be enacted for the 1982 congressional election. 

 

V. 

Plaintiffs urge that immediate reapportionment of New York's Senate and Assembly districts, based on the data derived 

from the 1980 decennial census, is constitutionally compelled.  Certain of the defendants 12 maintain that since there are 

in place carefully structured New York constitutional provisions with respect to reapportionment, New York need not 

reapportion its Senate  [*263]  and Assembly districts this year so long as it does reapportion in due course in accord-

ance with the state constitutional provisions.  These provisions would permit New York to delay Senate and Assembly 

reapportionment until 1986. 

 

 
12  The Senate, the Senate Majority Leader, and the co-chairman of the Legislative Advisory Task Force on Reapportionment. 

 

The New York constitution does set rigorous requirements with respect to apportionment. N.Y.Const.Art. 3, §§ 4 and 5. 

Apportionment by the legislature is subject [**16]  to review by the New York courts.  It is also, as a practical matter, 

subject to preclearance by the Attorney General of the United States or the District Court of the District of Columbia 

pursuant to 42 U.S.C. § 1973c. See fn. 10, supra. 

Thus these defendants present squarely to this court the issue of whether state legislative elections may be held where 

the legislative districts are concededly malapportioned, if the state concerned has a constitutional provision which in 

time will require a correction of the malapportionment. The specific question in terms of New York State is whether it 

would be constitutionally permissible, in the face of existing maximum percentage deviations from the mean of 84.75% 

for the Senate and 109% for the Assembly, to hold elections this year (and perhaps also in 1983, 1984, and 1985) on the 

basis of district lines which were last drawn in 1972 based on 1970 census data. 

 [HN1] One of the fundamental Constitutional rights underlying the American system of representative government is 

the right of a citizen to participate in an election on an equal basis with every other citizen.  Dunn v. Blumstein, 405 

U.S. 330, 336, 92 S. Ct. 995, 999, 31 L. Ed. 2d 274 [**17]  (1972); Seamon v. Upham,  -- - F.2d  -- , Civ. No. 

P-81-49-CA (E.D.Tex. Feb. 27, 1982) (Justice, J., concurring and dissenting).  Any alleged infringement of the right to 

vote requires close scrutiny: 

 
Especially since the right to exercise the franchise in a free and unimpaired manner is preservative of other basic civil and political 

rights, any alleged infringement of the right of citizens to vote must be carefully and meticulously scrutinized. 
 

 Reynolds v. Sims, supra, 377 U.S. at 562, 84 S. Ct. at 1381. 

 [HN2] The guiding constitutional principle, with respect to state legislative apportionment plans, is that "the seats in 

both houses of a bicameral state legislature must be apportioned on a population basis.  Simply stated, an individual's 

right to vote for state legislators is unconstitutionally impaired when its weight is in a substantial fashion diluted when 

compared with votes of citizens living in other parts of the State." Id. at 568, 84 S. Ct. at 1384. A reapportionment plan 

must contain "substantial equality of population among the various districts, so that the vote of any citizen is approxi-

mately equal in weight to that of any other citizen in the State." Id.  [**18]  at 579, 84 S. Ct. at 1390. 

 [HN3] "Substantial equality" does not mean that each district must have an "identical number of residents, or citizens, 

or voters" because "(mathematical) exactness or precision is hardly a workable constitutional requirement." Id. at 577, 

84 S. Ct. at 1389. Districts must, however, be "as nearly of equal population as is practicable." Id.  See also Gaffney v. 

Cummings, 412 U.S. 735, 743-44, 93 S. Ct. 2321, 2326-37, 37 L. Ed. 2d 298 (1973). 

 [HN4] Deviations from population equality of under ten percent have been held to be "minor" with respect to state 

legislative districts, and they do not constitute per se violations of equal protection.  Gaffney v. Cummings, supra; 

Marshall v. Edwards, 582 F.2d 927, 934 (5th Cir. 1978), cert. denied, 452 U.S. 938, 101 S. Ct. 3080, 69 L. Ed. 2d 952 

(1981). Deviations which are more than "minor" must be based on "legitimate considerations incident to the effectuation 
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of a rational state policy" to be constitutionally permissible.  Reynolds v. Sims, supra, 377 U.S. at 579, 84 S. Ct. at 

1390. See also Mahan v. Howell, 410 U.S. 315, 325, 93 S. Ct. 979, 985, 35 L. Ed. 2d 320 (1973). 13 

 

 
13  Congressional reapportionment is subject to a more stringent constitutional standard than state legislative reapportionment. Gaffney v. 

Cummings, supra, 412 U.S. at 741-42, 93 S. Ct. at 2325-26; Mahan v. Howell, supra, 410 U.S. at 322, 93 S. Ct. at 984. Therefore, greater 
population deviations are permitted when a state reapportions its state legislature than when it reapportions its congressional districts. 

Gaffney v. Cummings, supra; Mahan v. Howell, supra. 

 

 [**19]    [*264]  In Mahan, supra, the policy of maintaining the integrity of political subdivision lines was held to 

justify a maximum percentage deviation from the population mean of 16.4%.  410 U.S. at 329, 93 S. Ct. at 987. 14 The 

same policy was held to justify a maximum deviation of 11.9% in Abate v. Mundt, 403 U.S. 182, 185, 91 S. Ct. 1904, 

1906, 29 L. Ed. 2d 399 (1971). 

 

 
14  The average percentage deviation in Mahan was 3.89%.  Out of 52 districts, 35% were within 4% of the ideal and 9 exceeded a 6% 

variation from the ideal.  410 U.S. at 319, 93 S. Ct. at 982. 

 

 Reynolds v. Sims, supra, suggests a toleration of otherwise unjustifiable malapportionment if the state can demonstrate 

that it has adopted, and is in compliance with, "a reasonably conceived plan for periodic readjustment of legislative rep-

resentation." 377 U.S. at 583, 84 S. Ct. at 1392. The mere fact that there is significant malapportionment at any given 

time does not necessarily give rise to a constitutional violation if the state shows that it [**20]  has enacted a plan pur-

suant to "a rational approach to readjustment of legislative representation in order to take into account population shifts 

and growths." Id. 

However, despite some tolerance for deviations in cases where a "rational state policy" will otherwise be furthered, 

some deviations are so substantial that no state interests or policy can justify them.  Gaffney v. Cummings, supra, 412 

U.S. at 744, 93 S. Ct. at 2327. 15 If present New York Senate and Assembly district lines were used, the maximum per-

centage deviations would be 84.75% and 109%, respectively.  Deviations of such a magnitude, if presently enacted, 

would constitute per se violations of the equal protection principle of "one person, one vote." 

 

 
15  See also Swann v. Adams, 385 U.S. 440, 87 S. Ct. 569, 17 L. Ed. 2d 501 (1967) (a 25.65% deviation held invalid); Kilgarlin v. Hill, 386 

U.S. 120, 122-123, 87 S. Ct. 820, 821-822, 17 L. Ed. 2d 771 (1967) (a 26.48% deviation viewed with suspicion but not ruled on). 

 

Defendants argue that Article [**21]  3, § 4 of New York State's constitution evidences a "reasonably conceived plan 

for periodic readjustment of legislative representation." This provision mandates reapportionment to be made each dec-

ade, at some time prior to the conclusion of the sixth year of the decade.  Since it is only 1982, defendants insist that 

there will be a constitutional violation only if a Senate and Assembly reapportionment plan has not been enacted prior to 

December 31, 1986. 

The issue, then, becomes whether the state constitution provides "a rational approach to readjustment of legislative rep-

resentation in order to take into account population shifts and growths." Reynolds v. Sims, supra, 377 U.S. at 583, 84 S. 

Ct. at 1392. 

The Reynolds Court held that "if reapportionment were accomplished (pursuant to a state reapportionment provision) 

with less (than decennial) frequency, it would assuredly be constitutionally suspect." Id. at 584, 84 S. Ct. at 1393. Since 

the last reapportionment in New York occurred in 1972, 16 a failure to reapportion the current districting lines for the 

state legislature with respect to terms commencing on or after January 1, 1983 would render New York's present appor-

tionment [**22]  scheme more than ten years old and hence "constitutionally suspect." 17 To determine whether this 

scheme would be "constitutionally infirm"  [*265]  as well, we must balance the state's interest in delaying reappor-

tionment until after the 1982 general elections against the interests of the thousands of New York voters whose voting 

strength in the 1982 general election stands to be diluted, relative to the voting strength of citizens living in other parts 

of New York State, if such a delay in reapportionment occurs. In assessing the interests of the voters we must consider 

the extent of the dilution. 
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16  See p. 7, supra.  The legislative reapportionment predicated on the 1970 census was enacted in 1972.  The 1974 amendments, necessi-
tated by the application of the Voting Rights Act, affected only 8 Senate districts, 16 Assembly districts, and 4 congressional districts. 

 
17  Indeed, by allowing up to six years from the date of the last decennial census, Article 3, § 4, of the New York State constitution affords 
the possibility that the interval between apportionment could be as great as fourteen years, i.e., reapportionment, having last occurred in 

1972, might be accomplished as late as December of 1986 based on the 1980 census. 

 

 [**23]  The state certainly has interests in sovereignty and self-government and "the need for stability and continuity 

in the organization of the legislative system." Reynolds v. Sims, supra, 377 U.S. at 583, 84 S. Ct. at 1392. Apportion-

ment is a political and legislative process with respect to which judicial caution is indicated.  Defendants have, howev-

er, presented no strong or convincing reasons why reapportionment should not be accomplished in time for the 1982 

general elections. They do not assert that immediate reapportionment is impossible.  They, instead, rely on tradition.  

They argue that reapportionment ought not be accomplished this year because "(t)he tradition of New York State has 

been that reapportionment had (sic) not occurred until after the first election in the decade and until the third year of the 

decade." Transcript of Argument, March 26, 1982, at 45. 

We will assume that this "tradition" of third-year reapportionment in fact exists in New York State, although we note 

that it was not observed in the 1960's or the 1970's. 18 Such a tradition is of significance to our present analysis only if it 

is an expression of significant state interests or concerns. Defendants [**24]  have, however, failed to suggest any rea-

son for the advent of this tradition; more importantly, they have advanced no argument, other than the fact of its exist-

ence, for its continued observance.  Under these circumstances, we decline to accord New York State's tradition of 

third-year reapportionment significant weight in striking the balance of interests described above. 

 

 
18  New York enacted a reapportionment plan based on the 1970 census in 1972.  It did not enact a reapportionment plan based on the 

1960 census until 1964, and did so at that time only after having been ordered to reapportion by the United States Supreme Court.  See 

WMCA, Inc. v. Lomenzo, 377 U.S. 633, 84 S. Ct. 1418, 12 L. Ed. 2d 568 (1964). 

 

The significance of the voters' interest in any given reapportionment case is primarily a function of the relative severity 

of the malapportionment. In New York we are faced with deviations as much as five times greater than the largest devi-

ations that the Supreme Court has found to pass constitutional [**25]  muster in newly enacted apportionment plans.  

Given these variations, and defendants' failure to present any compelling justification for delay, we conclude that the 

Equal Protection Clause of the Fourteenth Amendment, in conjunction with the Supremacy Clause of Article 6 of the 

United States Constitution, mandates immediate reapportionment. Reynolds v. Sims, supra, 377 U.S. at 583-584, 84 S. 

Ct. at 1392-1393; Goines v. Rockefeller, 338 F. Supp. 1189, 1195 (S.D.W.Va.1972); Bennett v. Elliott, 294 F. Supp. 

808, 810 (M.D.Tenn.1968). 19 

 

 
19  As Goines v. Rockefeller, supra, stated in discussing the Supremacy Clause requirements: "In state legislative apportionments, the equal 

protection clause of the United States Constitution and the "one man-one vote' principle developed therefrom, being a part of the supreme 
law of the land, will prevail over any inconsistent provisions of a state constitution." 338 F. Supp. at 1195. 

 

 

VI. 

The United States Supreme Court has enunciated on numerous occasions that  [HN5] "legislative [**26]  reappor-

tionment is primarily a matter for legislative consideration and determination." Reynolds v. Sims, supra, 377 U.S. at 

586, 84 S. Ct. at 1394; Maryland Committee for Fair Representation v. Tawes, 377 U.S. 656, 676, 84 S. Ct. 1429, 1440, 

12 L. Ed. 2d 595 (1964); Chapman v. Meier, 420 U.S. 1, 27, 95 S. Ct. 751, 766, 42 L. Ed. 2d 766 (1975); Connor v. 

Finch, 431 U.S. 407, 414, 97 S. Ct. 1828, 1833, 52 L. Ed. 2d 465 (1977). Reapportionment is a "legislative task which 

the federal courts should  [*266]  make every effort not to pre-empt." Wise v. Lipscomb, 437 U.S. 535, 539, 98 S. Ct. 

2493, 2496, 57 L. Ed. 2d 411 (1978), citing to Connor v. Finch, supra, 431 U.S. 407, 414-415, 97 S. Ct. 1828, 

1833-1834, 52 L. Ed. 2d 465. See also Seamon v. Upham, supra at  -- .  Therefore, when the court declares an existing 

apportionment plan unconstitutional, it is "appropriate, whenever practicable, to afford a reasonable opportunity for the 

legislature to meet constitutional requirements by adopting a substitute measure rather than for the federal court to de-

vise and order into effect its own plan." Wise v. Lipscomb, supra, 437 U.S. at 540, 98 S. Ct. at 2497. See also Connor v. 

Finch, supra,  [**27]  431 U.S. at 414-15, 97 S. Ct. at 1833-34. 
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We believe that the April 16, 1982 deadline ordered by this court affords the legislature "a reasonable opportunity ... to 

meet constitutional requirements ..." Wise v. Lipscomb, supra, at 540, 98 S. Ct. at 2497. As the Supreme Court reasoned 

in Reynolds v. Sims, once a plan has been found unconstitutional, "it would be the unusual case in which a court would 

be justified in not taking appropriate action to insure that no further elections are conducted under the invalid plan." 377 

U.S. at 585, 84 S. Ct. at 1393. 

The case before us is not the "unusual case" contemplated by Reynolds v. Sims.  For example, a situation which "might 

justify a court in withholding the granting of immediately effective relief" is one "where an impending election is im-

minent and a State's election machinery is already in progress." Id. (emphasis added). 

The machinery for the 1982 elections in New York State is not yet in full operation and the primary elections are six 

months in the future.  Furthermore, the political process does not commence until June 22.  Cf.  Wells v. Rockefeller, 

394 U.S. 542, 547, 89 S. Ct. 1234, 1237, 22 L. Ed. 2d 535 (1969) (where the primary [**28]  election was only three 

months away, the court held that "we cannot say there was error in permitting the (1968) election to proceed under the 

plan despite its constitutional infirmities"); Klahr v. Williams, 313 F. Supp. 148, 152 (D.Ariz.1970), aff'd sub nom.  

Ely v. Klahr, 403 U.S. 108, 91 S. Ct. 1803, 29 L. Ed. 2d 352 (1971) (the court allowed elections to be held under the old 

plan where nominating petitions had already been circulated and had to be filed within seven weeks of the court's deci-

sion); Swann v. Adams, 383 U.S. 210, 212, 86 S. Ct. 767, 768, 15 L. Ed. 2d 707 (1966) (the Supreme Court ordered a 

valid apportionment plan "be made effective for the 1966 elections"). 

Considering these circumstances, it is not unreasonable to insist that the legislature enact, and the Governor sign, a valid 

reapportionment statute in time for the 1982 elections to proceed as scheduled. 

 

VII. 

Plaintiffs have also contended that the present state legislative and congressional plans violate the 15th Amendment and 

the Voting Rights Act of 1965 as amended, 42 U.S.C. § 1973 et seq. Since on the basis of the "one person, one vote" 

rule of Reynolds v. Sims, supra, and Article 1, § 2, we have [**29]  directed that reapportionment plans be devised and 

enacted, we need not reach plaintiffs' other claims. 

As previously stated, supra at 6-7, an order in accordance with this opinion was filed on March 26, 1982.   
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Federal Laws That Protect 
Census Confidentiality
by Kelly Percival

The 2020 Census is rapidly approaching. A fair and accu-
rate census depends on every person’s responses remaining 
confidential. The Census Bureau has repeatedly affirmed 
the importance of confidentiality to its mission. Congress 
and numerous presidential administrations have similarly 
long recognized the centrality of strict confidentiality to 
getting a complete count. 

Nevertheless, in today’s environment, trust in the federal 
government is at an extreme low, especially among 
communities of color. Many people are fearful that their 
responses to the 2020 Census might be used against them 
or their families for immigration or law enforcement pur-
poses.1 Any effort to use census data in this way, however, 
would run headlong into robust laws that protect the 
confidentiality of census data and would trigger a fierce 
legal fight.

This document provides an overview of the strong, 
long-standing legal protections that prohibit the Census 
Bureau or any other part of the federal government from 
using census data against the people who supply it. These  

1   See U.S. Census Bureau, National Advisory Committee on Racial, Ethnic, and Other Populations, 2020 Census Barriers, Attitudes, and Motiva-
tors Study (CBAMS) Survey and Focus Groups: Key Findings for Creative Strategy, p. 35 (Oct. 31, 2018), https://www2.census.gov/cac/nac/meet-
ings/ 2018-11/ mcgeeney-evans-cbams.pdf? (“Nearly 1 in 4 respondents fear that their answers to the 2020 Census will be used against them”); 
see also U.S. Census Bureau, 2020 Census Barriers, Attitudes, and Motivators Study Survey Report, p. 1 (Jan. 24, 2019), https://www2.census.gov/
programs-surveys/decennial/2020/program-management/final-analysis-reports/2020-report-cbams-study-survey.pdf (“Fewer than seven in ten 
householders said they intend to fill out the census form”).

2   The Census Bureau is a component of the U.S. Department of Commerce. All laws discussed here that apply to the Census Bureau also bind the 
Commerce Department, and all references to the Census Bureau incorporate the Commerce Department. 

laws unequivocally protect the confidentiality of infor-
mation that people provide to the Bureau, ensuring that 
census responses do not leave the four walls of the Bureau 
except in aggregate, anonymous statistical form.2 

Overview
The laws that safeguard the confidentiality of census data 
make clear that:

    It is illegal for the Census Bureau to disclose census 
responses in any way that would personally identify a 
respondent;

    It is illegal for anyone to see census responses except 
for employees of the Census Bureau, who are sworn 
to secrecy under the threat of criminal punishment;

    It is illegal for the Census Bureau to disclose census 
responses to other government agencies; 

    It is illegal for data collected for the census to be used 
for any nonstatistical purpose, such as immigration 
regulation or other law enforcement; and
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    It is illegal for the Census Bureau or any other federal 
agency to use census data to the detriment of the 
person to whom the information pertains. 

These protections arise from several laws pertaining to 
census data, including:

    The Census Act, 13 U.S.C. § 1 et seq.;

    The Confidential Information Protection and Sta-
tistical Efficiency Act (CIPSEA), 44 U.S.C. § 3501, 
Note;

    The Privacy Act, 5 U.S.C. § 552a; and

    The Internal Revenue Code, 26 U.S.C. § 1 et seq.

Together, these laws and the legal protections they set 
forth threaten serious legal consequences for any attempts 
to misuse census data.

The Census Act Prohibits the Census 
Bureau from Disclosing Data that 
Identifies a Census Respondent.

The Census Act includes several robust, unambiguous 
protections for maintaining the confidentiality of cen-
sus data. These protections are binding on the Com-
merce Department and any of its divisions, including 
the Census Bureau, temporary Department staff such 
as census collectors, and local government liaisons to 
the Census Bureau.3 As recently as December 2018, 
the secretary of commerce affirmed the Census Bu-
reau’s commitment to upholding its duty to maintain 
complete confidentiality.4

3   13 U.S.C. §§ 9(a), 23(c).
4   See Letter on Census Confidentiality from Sec. Ross to Sen. Schatz, Dec. 19, 2018, https://apps.npr.org/ documents/  document.htm-

l?id=5675696-Dec-19-2018-Letter-on-Census-Confidentiality.
5   13 U.S.C. § 9(a)(2) (Commerce Department may not “make any publication whereby data furnished by any particular establishment or individ-

ual under this title can be identified”); see also Baldrige v. Shapiro, 455 U.S. 345, 361 (1982).
6   13 U.S.C. § 8(b) (statistical materials may “not disclose the information reported by, or on behalf of, any particular respondent”).
7   13 U.S.C. § 9(a).
8   See Baldrige, 455 U.S. at 349, 361 (municipalities challenging population count are not entitled to Bureau’s address list under the Freedom of 

Information Act, even though “public policy favors disclosure under FOIA,” because Census Act “preclude[s] all disclosure of raw census data”).
9   13 U.S.C. § 8(c). The Census Act does not define “detriment.”
10   See, e.g., Proclamation No. 8488 (Mar. 31, 2010) (Pres. Obama affirming that census information “is never used against [census participants] or 

shared with other government or private entities”); Proclamation No. 6105 (Mar. 6, 1990) (Pres. George H. W. Bush affirming that “[i]ndivid-
ual information collected will not be used for purposes of taxation, investigation, or regulation, or in connection with military or jury service, 
the compulsion of school attendance, the regulation of immigration, or the enforcement of any other Federal, State, or local law or ordinance”); 
Proclamation No. 3973 (Mar. 24, 1970) (Pres. Nixon affirming that census information cannot be used “for the purposes of taxation, investiga-
tion, regulation, or for any other purpose whatsoever affecting the individual”).

11   13 U.S.C. § 9(a)(3) (Census Bureau may not “permit anyone other than the sworn officers and employees of the Department or bureau or 
agency thereof to examine the individual reports”).

12   13 U.S.C. § 214; 18 U.S.C. §§ 3559, 3571.

The Census Act prohibits the Census Bureau from 
disclosing any personally identifiable data provided 
by a census respondent. The Census Bureau may not 
publish or disclose an individual’s personal information 
for any purpose.5 This means that, even when the Bureau 
produces statistics and analyses using census data, it must 
ensure that those products do not disclose any individual’s 
personal identity or information.6 

Additionally, an individual’s census responses may not be 
disclosed in legal proceedings. They cannot be used “for 
any purpose” in a legal action or administrative proceed-
ing without the consent of the individual who originally 
supplied the information.7 The U.S. Supreme Court has 
affirmed that this ban also prevents respondent-level in-
formation from being produced in response to a Freedom 
of Information Act request, even if the request has been 
made for a statistical purpose.8

Finally, individual census data may not be used “to the 
detriment” of any census respondent or other person 
to whom the data relates.9 Presidential administrations 
have repeatedly affirmed that no one may be harmed by 
furnishing census information, and that the census has 
nothing to do with the regulation of immigration or with 
the enforcement of any national, state, or local law or 
ordinance.10

The Census Act prohibits anyone other than sworn 
Census Bureau employees from viewing individual cen-
sus responses.11 Census Bureau employees who must view 
individual census responses are sworn to protect the confi-
dentiality of those data for life. An employee who wrong-
fully discloses census data can be punished by a fine of up 
to $250,000 and a prison sentence of up to five years.12
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In addition to Census Bureau personnel, it is possible that 
Department of Homeland Security (DHS) personnel in-
volved in cybersecurity initiatives will have access to 2020 
Census data that are stored electronically. The Federal 
Cybersecurity Enhancement Act of 2015 grants DHS 
access to information that any government agency, includ-
ing the Census Bureau, collects over the internet or stores 
electronically. DHS may access these data, however, only 
for the purpose of protecting against cyberattacks.13 Thus, 
as the Census Bureau has stated, it “would be unlawful” 
for DHS to use any census data it has access to for any 
purpose unrelated to cybersecurity, such as immigration 
or law enforcement.14 

Moreover, the program that DHS currently uses to detect 
cybersecurity risks — EINSTEIN version 3A — provides 
DHS with only encrypted information.15 EINSTEIN 
3A “does not provide DHS with access to a respondent’s 
personal information.”16 And DHS requires that any em-
ployee with access to EINSTEIN sign an agreement not to 
disclose personal information. Violating that agreement can 
result in disciplinary action, including job loss.17 Further, 
the Bureau has worked with DHS to implement additional 
safeguards regarding “the collection, retention, use, and 
disclosure of information.”18 These safeguards include “no-
tification and reporting requirements in the unlikely event 
that any unauthorized access, use, or dissemination of any 
Census Bureau information would occur.”19

The U.S. Supreme Court has recognized that census 
confidentiality is crucial to the integrity of the census. 
The Supreme Court has ruled that, under the Census Act, 
“the Director of the Census [has] no discretion to release 
data, regardless of the claimed beneficial effect of disclo-
sure.”20 The Court has determined that Congress intend-
ed the Census Act to protect all raw data from disclosure, 
even if the data do not reveal a respondent’s identity.21 

13   6 U.S.C. § 151(c)(3).
14   Dep’t of Commerce, Census Bureau, Submission for OMB Review; Comment Request; Correction, 82 Fed. Reg. 31,553, 31,554 (July 7, 

2017). 
15   Id.
16   Id.
17   See Dep’t of Homeland Security, Privacy Impact Assessment Update 2, 5, 6 (2016), https://www.dhs.gov/ sites/ default/ files/ publications/priva-

cy-pia-nppd-einstein3a-may2016.pdf. 
18   82 Fed. Reg. at 31,554.
19   Id.
20   Baldrige, 455 U.S. at 358.
21   Id. at 356–58.
22   Id. at 361; see also Carey v. Klutznick, 653 F.2d 732 (2d Cir. 1981); McNichols v. Klutznick, 644 F.2d 844, 845 (10th Cir. 1981); Seymour 

v. Barabba, 559 F.2d 806, 807–08 (D.C. Cir. 1977); United States v. Bethlehem Steel Corp., 21 F.R.D. 568, 570–71 (S.D.N.Y. 1958).
23   Baldrige, 455 U.S. at 361.
24   Census Data Unavailable to Women’s Bureau of Dep’t of Labor and Individuals, 36 U.S. Op. Atty. Gen. 362, 364–65 (1930).
25   Id.
26   41 U.S. Op. Atty. Gen. 120, 124–25 (1953).
27   Confidential Treatment of Census Records, 40 U.S. Op. Atty. Gen. 326, 328 (1944) (“[i]t would require very clear language in a general statute 

relating to the custody of records to justify attributing to the Congress an intention to depart from th[e] policy [of nondisclosure]”).

The underlying need for the prohibition on disclosure, 
the Court explained, lies in the importance of “encour-
ag[ing] public participation and maintain[ing] public 
confidence that information given to the Census Bureau 
would not be disclosed.”22 And “only a bar on disclosure 
of all raw data reported by or on behalf of individuals 
would serve the function of assuring public confidence.”23

The U.S. Department of Justice has emphasized the 
importance of confidentiality to ensuring an accurate 
census count. The Justice Department has recognized that 
disclosure of data “might lead to widespread reluctance 
upon the part of the public about giving information and 
thus add to the difficulties already encountered in ob-
taining full and correct responses.”24 For that reason, even 
before Congress passed the confidentiality protections that 
now bind the Census Bureau, the Bureau’s policy was to 
interpret the law “strictly against furnishing either official 
or private persons with information that would reveal to 
another the identity of the individuals to whom it relates.”25 

The Justice Department has also stated that “[t]here can be 
no doubt” that the Census Act is intended to assure census 
respondents that their identities and the information they 
provide to the Census Bureau will “be held in complete 
confidence by the Bureau” and that the Bureau should 
“adhere rigidly to its long-standing practice... of refraining 
from publishing statistics pertaining to a given communi-
ty” when that publication “would involve any possibility 
of later identification of confidential information.”26 This 
includes the rare instances in which census data are shared 
with other government officials or agencies. For example, 
under a law granting the National Archives broad access 
to the Bureau’s records for storage purposes, the Justice 
Department found that any census records provided to the 
Archives are still subject to the Census Act’s confidentiality 
protections and may not be disclosed.27
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The U.S. Department of Justice’s Office of Legal 
Counsel has repeatedly found that the Census Act’s 
confidentiality provisions take precedence over other 
laws that otherwise allow for the disclosure of personal 
information. The Office of Legal Counsel has been asked 
to decide whether federal laws that permit the liberal dis-
closure of personal information authorize the disclosure of 
census data. Each time, it has concluded that the Census 
Act’s confidentiality protections supersede those other 
laws and bar disclosure of personal information. 

In 1999, the Office of Legal Counsel concluded that 
the Census Act’s confidentiality provisions superseded 
an immigration law that allowed government officials to 
give the Immigration and Naturalization Service infor-
mation about the citizenship or immigration status of 
any individual “[n]otwithstanding any other provision 
of Federal, State, or local law.”28 The Office of Legal 
Counsel determined that even this broad language did not 
authorize disclosure of census data “in light of the federal 
government’s long-standing commitment to [census] 
confidentiality.”29 

In 2010, the Office of Legal Counsel came to the same 
conclusion with respect to the USA PATRIOT Act. The 
PATRIOT Act granted the attorney general broad powers 
to obtain “any tangible things” from government agencies 
for use in terrorism investigations “notwithstanding any 
other provision of law.”30 Despite this sweeping language 
and Congress’s clear intent to give the federal government 
broad powers to fight terrorism, the Office of Legal Coun-
sel concluded that no PATRIOT Act provisions override 
the historically strong census confidentiality protections.31 

These precedents make clear that the Census Act bars 
an individual’s census data from disclosure under any 
circumstance. 

28   Relationship Between Illegal Immigration Reform and Immigrant Responsibility Act of 1996 and Statutory Requirement for Confidentiality of Cen-
sus Information, Op. O.L.C. Supp. at 4 (1999), https://www.justice.gov/ opinion/file/844106/download.

29   Id. at 11.
30   Census Confidentiality and the PATRIOT Act, Op. O.L.C. at 4 (2010), https://www.justice.gov/sites/default/files/ olc/opinions/attach-

ments/2016/03/18/2010-01-04-census-confidentiality.pdf. 
31   Id. at 7 (“for more than sixty years, the Executive Branch has consistently employed a strong presumption that statutes affecting access to infor-

mation in general should not be construed to overcome the specific protections afforded to covered census information by the Census Act”).
32   13 U.S.C. § 9(a)(1) (Census Bureau may not “use the information furnished under the provisions of this title for any purpose other than the 

statistical purposes for which it is supplied”).
33   U.S. Census Bureau, Policy Cover Sheet of U.S. Census Bureau Privacy Principles 2 (Rev. 2009), https://www2.census.gov/foia/ ds_policies/ ds0pp.

pdf (affirming that the Bureau will use census data “only for statistical purposes and will advise the public of these limited uses”).
34   13 U.S.C. § 8(b); see also Seymour, 559 F.2d at 809 (Census Bureau may release statistics “of a numerical nature, not names and addresses of spe-

cific individuals... a ‘tabulation’ is a computation to ascertain the total of a column of figures, or perhaps counting the names listed in a certain 
group, rather than supplying the individual names and addresses”).

35   13 U.S.C. § 8(b); Seymour, 559 F.2d at 809.
36   CIPSEA § 502(9)(A), 44 U.S.C. § 3501, Note.
37   CIPSEA § 502(5)(A).
38   See, e.g., U.S. Census Bureau, Using Census Data to Help Local Communities: Census Information Centers at Work 17–18, https://www2.census.

gov/library/publications/2003/comm/clo03-cic.pdf. 

The Census Bureau May Use Census Data 
Only for Statistical Purposes.

The Census Act prohibits the government from using 
census data for anything other than statistical purpos-
es. The Census Act clearly states that individuals’ census 
data may be used only for “the statistical purposes for 
which it is supplied.”32 The Census Bureau’s privacy policy 
confirms this restriction.33 

Moreover, while the Bureau may disclose “tabulations” 
and other “statistical compilations” of census data to other 
government agencies, any statistical information the Bu-
reau releases remains subject to the Census Act’s confiden-
tiality protections discussed above.34 In other words, when 
the Bureau releases statistical data, those data may not 
personally identify any individual or household.35 

While the Census Act does not define “statistical pur-
pose,” another federal confidentiality law applicable to 
census data — the Confidential Information Protection 
and Statistical Efficiency Act (CIPSEA) — defines a sta-
tistical purpose as “the description, estimation, or analysis 
of the characteristics of groups, without identifying the 
individuals or organizations that comprise such groups.”36 
In contrast, a nonstatistical purpose is the “use of data in 
identifiable form for any purpose that is not a statistical 
purpose, including any... regulatory, law enforcement 
... or other purpose that affects the rights, privileges, or 
benefits of a particular identifiable respondent.”37 

Thus, it would be lawful for the Census Bureau to use 
census data to produce, for example, statistics on the 
Latino population for a state education department to 
use to measure education gaps.38 But if the Bureau were 
to share that information with Immigration and Customs 
Enforcement so ICE could target Latino residents for 
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immigration raids, that would be an illegal use of the data 
for nonstatistical purposes. That is why the Bureau has 
pledged that it “will never share a respondent’s personal 
information with immigration enforcement agencies, like 
ICE; law enforcement agencies, like the FBI or police; 
or allow it to be used to determine their eligibility for 
government benefits.”39

Furthermore, like individual-level data, statistical infor-
mation may not be used “to the detriment” of any indi-
vidual whose personal information was used to produce 
the statistics.40

The Census Bureau additionally maintains procedural 
safeguards for handling requests for statistical informa-
tion. Bureau policy requires requests for custom tabula-
tions concerning “sensitive topics” and “sensitive popu-
lations” to go through a special review procedure. Any 
request that deals with sensitive topics or sensitive popu-
lations, topics that have policy implications, or topics that 
may negatively impact the Census Bureau’s reputation 
must be specially approved.41 The Census Bureau does not 
have to comply with a request for a custom tabulation, 
but if it does, it must publish the name of the requesting 
agency, a description of the request, the source of the 
information, and the date it provided the information.42 

Other Legal Protections Safeguard the 
Confidentiality of Census Responses.
Other laws work with the Census Act to protect the confi-
dentiality of census data. 

1. The Confidential Information Protection and 
Statistical Efficiency Act. Whenever the federal govern-

39   U.S. Census Bureau, 2020 Census Complete Count Committee Guide 3, https://www.census.gov/ content/dam/Census/newsroom/press-kits/2018/
ccc-guide-d-1280.pdf.

40   13 U.S.C. § 8(c). 
41   See Policy on Providing Custom Tabulations and Custom Extracts Under 13. U.S.C. §8(b), Census Data Stewardship Program, DS-021 at 3 (2015), 

https://www2.census.gov/foia/ds_policies/ds021.pdf. A “custom tabulation” is a “statistical aggregation of confidential microdata collected 
by the Census Bureau . . . from internal Census Bureau files that are not accessible by the public.” Policy on Providing Custom Tabulations and 
Custom Extracts Under 13. U.S.C. §8(b) at 1. A “custom extract” is “a statistical aggregation or reorganization of nonconfidential Census Bureau 
data, that is . . . developed from published and previously published tables or from unpublished data that has been cleared for disclosure avoid-
ance.” Id. at 2.

42   Id. See also Custom Tabulations, United States Census Bureau, https://www.census.gov/ about/policies/ foia/ foia_library/custom_tabulations.html.
43   CIPSEA § 512(a).
44   CIPSEA § 512(b)(1).
45   CIPSEA § 504(c) (CIPSEA “shall not be construed as authorizing the disclosure for nonstatistical purposes of demographic data or informa-

tion collected by the Census Bureau pursuant to [the Census Act]”); see also Census Bureau, DS007: Safeguarding and Managing Information 5 
(2009), https://www2.census.gov/foia/ ds_policies/ ds007.pdf (“All information collected on behalf of another federal agency, under the authority 
of CIPSEA, should be treated as Title 13 information”).

46   CIPSEA § 513.
47   CIPSEA § 512.
48   82 Fed. Reg. 31,553.
49   5 U.S.C. § 552a(b). The Privacy Act protects the records of U.S. citizens and lawful permanent residents only. 5 U.S.C. § 552a(a)(2).

ment collects data confidentially for statistical purposes, 
CIPSEA, like the Census Act, prohibits the government 
from using those data for anything other than statistical 
purposes.43 Enacted in 2002, CIPSEA additionally pro-
hibits the government from disclosing confidential data 
in a way that would identify an individual without that 
individual’s consent.44 

CIPSEA clearly states that the confidentiality protections 
of the Census Act prevail and prohibit disclosure in any 
circumstance where CIPSEA could be construed to au-
thorize information disclosure.45 Unauthorized disclosure 
of information in violation of CIPSEA is a crime that can 
result in a fine of up to $250,000.46

CIPSEA also requires any federal agency collecting data 
for statistical purposes to publish a confidentiality pledge 
that discloses the possible uses of the data being collect-
ed.47 The Census Bureau’s confidentiality pledge, which is 
binding on the agency, currently states:

The U.S. Census Bureau is required by law to protect 
your information. The Census Bureau is not permitted 
to publicly release your responses in a way that could 
identify you. Per the Federal Cybersecurity Act of 2015, 
your data are protected from cybersecurity risks through 
screening of the systems that transmit your data.48

2. The Privacy Act. The Privacy Act, 5 U.S.C. §552a, 
likewise prohibits federal agencies from disclosing person-
al records, by any means of communication, to any per-
son or government agency without the written consent of 
the individual to whom the record pertains.49 A “record” 
includes “any item, collection, or grouping of information 
about an individual that is maintained by an agency... and 
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that contains his name, or the identifying number, sym-
bol, or other identifying particular.”50 The Census Bureau 
recognizes that census responses are records protected by 
the Privacy Act.51 

If the Bureau discloses an individual’s census information 
and that disclosure has an “adverse effect” on the individ-
ual, the Privacy Act allows that individual to bring a civil 
action for damages in federal district court.52 And any 
government employee who intentionally discloses census 
data in violation of the Privacy Act can be punished by a 
fine of up to $5,000.53

3. The Tax Code The Census Bureau sometimes uses tax 
return information from the Internal Revenue Service 
to improve the accuracy of the census.54 Under Title 
26 of the United States Code, tax return information is 
confidential, and it is illegal for a government official to 

50   5 U.S.C. § 552a(a)(4).
51   See Privacy Act Requests, U.S. Census Bureau, https://www.census.gov/about/policies/foia/privacy_act_requests.html.
52   5 U.S.C. § 552a(g). A Privacy Act plaintiff may also seek attorneys’ fees. Id.
53   5 U.S.C. § 552a(i).
54   26 U.S.C. § 6103(j)(1)(A) (“Upon request in writing by the Secretary of Commerce, the Secretary [of the Treasury] shall furnish such returns, 

or return information reflected thereon, to officer and employees of the Bureau of the Census”); see also Census Bureau, Agreement for the Review 
and Approval of U.S. Census Bureau Projects that Use Federal Tax Information 4 (2012), https://www.census.gov/ces/pdf/IRS_Criteria_Document.
pdf.

55   26 U.S.C. § 6103(a)(1).
56   See Census Bureau, DS007: Safeguarding and Managing Information 5 (2009), https://www2.census.gov/foia/ ds_policies/ ds007.pdf (confidenti-

ality applies to “[a]ny dataset that is commingled with data that is protected by Title 26”).
57   26 U.S.C. § 7431(a)(1). Victorious plaintiffs are entitled to (1) “the greater of” $1,000 in statutory damages for each act of wrongful inspection 

or disclosure and the “sum of” actual damages and punitive damages, (2) the costs of their action, and (3) attorneys’ fees. 26 U.S.C.§ 7431(c).

disclose return information.55 These protections continue 
to apply when tax information is mingled with other data, 
including census data.56 If a government official discloses 
an individual’s tax-return information in violation of Title 
26, that individual may sue for damages.57

Together with the Census Act’s confidentiality protec-
tions, these laws provide further assurances that individual 
census information will not be made public.

In sum, federal law clearly prohibits the Census Bureau 
from disclosing census responses in a way that would per-
sonally identify a census respondent, including to other 
government agencies. Furthermore, individual census re-
sponses cannot be used for any nonstatistical purpose like 
immigration regulation or other law enforcement. These 
clear, long-standing protections create a strong barrier 
against lawless attempts to misuse census data.

About the Brennan Center for Justice 
The Brennan Center for Justice at NYU School of Law is a nonpartisan law and policy institute that seeks to improve our 
systems of democracy and justice. We work to hold our political institutions and laws accountable to the twin American 
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from ending mass incarceration to preserving Constitutional protection in the fight against terrorism. Part think tank, 
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In the Supreme Court of the United States 
 

 
No. 18-966 

 
UNITED STATES DEPARTMENT OF COMMERCE, ET AL., 

PETITIONERS 
 

v. 
 

STATE OF NEW YORK, ET AL. 
 

 
ON WRIT OF CERTIORARI BEFORE JUDGMENT TO THE UNITED 

STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 
 
 

BRIEF FOR 190 BIPARTISAN ELECTED OFFICIALS, 
COUNTIES, AND CITIES FROM ARIZONA, COLORADO,  

CONNECTICUT, FLORIDA, GEORGIA, ILLINOIS,  
NEVADA, NEW JERSEY, NEW YORK, PENNSYLVANIA, 

VIRGINIA, WASHINGTON, AND WISCONSIN 
AS AMICI CURIAE SUPPORTING RESPONDENTS 

 
 

INTEREST OF AMICI CURIAE 

Amici curiae are a bipartisan group of 190 state 
and local elected officials, counties, and cities, 
throughout the United States.1  Amici include elected 
officials from Arizona, Colorado, Connecticut, Florida, 

1 A full list of amici curiae is appended to this brief.  Pursuant 
to Rule 37.6, amici affirm that no counsel for a party authored 
this brief, in whole or in part, and that no person other than 
amici or their counsel have made any monetary contributions 
intended to fund the preparation or submission of this brief.  The 
parties have granted blanket consent for the filing of amicus 
curiae briefs. 
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Georgia, Illinois, Nevada, New Jersey, New York, 
Pennsylvania, Virginia, Washington, and Wisconsin.  
Together, amici represent all areas of this country—
from urban cities to small towns, from suburbs to the 
wide-open countryside, and everywhere in between.  
Amici’s constituents include people of all ages, 
nationalities, races, and education and income levels.  

The addition of a citizenship question to the census 
will have profound consequences for amici’s constitu-
ents.  It will lead to an undercount of the populations 
in many communities nationwide, including those 
represented by amici.  Such an undercount will cause 
hundreds of millions of dollars in federal funding to be 
improperly allocated away from these communities, 
thus reducing their access to critical federal programs 
and depriving them of vital public services. 

SUMMARY OF ARGUMENT 

The census is vital in determining the allocation of 
more than $900 billion in federal funding amongst the 
50 states, the District of Columbia, and the territories, 
and is intended to ensure that this funding is equita-
bly distributed in order to reach those in need, regard-
less of where in the country they may reside.  The 
court below determined that the addition of a citizen-
ship question to the census will result in an under-
count of already hard-to-count populations.  These in-
clude racial and ethnic minorities, immigrant popula-
tions, and non-English speakers.  Because some states 
have a higher percentage of hard-to-count popula-
tions, certain states will be more affected than others 
by an undercount.  Some states will appear to lose 
population relative to other states, while other states’ 
populations will appear to increase.   
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Perhaps more importantly, since many federal 
programs allocate federal funding based on each 
state’s proportional share of the population, a 
decrease in population count in one state will reduce 
that state’s allocation of federal funds.  An undercount 
will, therefore, reduce federal funding available to 
these states for numerous public programs—
programs that provide vital services to Americans 
across the nation.  It is important to note that an 
undercount will not reduce the overall amount of 
federal funds spent on these programs; instead, it will 
shift funds away from states and communities with 
the greatest actual need for these programs towards 
states with less need.  The affected programs and 
services include public education, food programs, 
healthcare, support for crime victims, community 
development, rehabilitation services, unemployment 
insurance costs, substance abuse services, and career 
and technical education grants, among many others.  
Further, because the census is only conducted once 
every ten years, any undercount in a given census will 
distort the allocation of federal funding for at least a 
decade.     

As state and local officials, and municipalities, 
throughout the United States, amici are intimately fa-
miliar with the federal programs and services at issue 
here and understand deeply the potential conse-
quences of reducing federal funding available to sup-
port them.  Amici submit this brief to illustrate for the 
Court the important role that these programs and ser-
vices play in improving the lives of Americans 
throughout the nation who rely upon them, and to de-
scribe in detail the impact that a census undercount 
will have on these programs and services as well as 
the individuals and families they serve.    
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As illustrative examples, amici describe the 
following two programs:  Title I-A Educational Grants 
to Local Educational Agencies (“Title I-A”) in New 
York and the Crime Victim Assistance Program 
(“VAP”) in Arizona.    

The Title I-A program provides funding to improve 
educational opportunities and outcomes for children 
living in poverty throughout the United States.  In 
particular, local school districts use Title I-A funding 
to provide activities and resources, such as pre-
kindergarten, textbooks, counseling, and graduation 
support, to their neediest and most disadvantaged 
students.  The federal government allocates funds for 
the Title I-A program among states using census-
derived data.  Such data is used to determine where 
in the country children with the greatest need for 
these services live.  Thus, any census undercount will 
reduce available funding for Title I-A programs in 
undercounted areas, thereby reducing the capacity of 
school districts in these communities to offer these 
much-needed services.  For example, in New York, a 
census undercount will lead to an almost $5,000,000 
reduction in Title I-A funds. 

VAP provides funding to local organizations that 
offer direct services to crime victims, such as crisis in-
tervention, counseling, and emergency shelter.  Like 
Title I-A funding, VAP funds are allocated amongst 
states using census-derived data.  Thus, an under-
count of the population in any given community will 
lead to a reduction in the level of VAP funds allocated 
to that community.  A decrease in funds to these com-
munities will affect hundreds of thousands of crime 
victims who will be unable to access potentially life-
saving aid and services.  For example, in the case of 
Arizona, which is described in further detail below, 
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over 40,000 requests from crime victims for assistance 
through the VAP programs went unmet in 2016 due 
to a lack of sufficient resources.  A further reduction 
in available funds due to a census undercount risks 
leaving hundreds or thousands more without neces-
sary aid.   

These examples of the practical impacts of a 
census undercount on public programs and the 
individuals and families who rely on them are 
illustrative of the broader negative impact of a census 
undercount on numerous similar programs serving 
millions more across the nation.  The importance of an 
accurate and reliable census count cannot be 
understated.  For these reasons, amici urge this Court 
to affirm the decision of the court below finding that 
the Secretary of Commerce’s decision to add a 
citizenship question to the 2020 census violates the 
Administrative Procedure Act. 

ARGUMENT 
I. A CENSUS UNDERCOUNT WILL DISTORT 

POPULATION DATA ON WHICH FEDERAL-FUNDING 
ALLOCATIONS ARE BASED, THUS REDUCING 
SUPPORT FOR CRUCIAL SERVICES THROUGHOUT 
THE COUNTRY. 

The nation’s founders recognized early on the im-
portance of accurate population counts “to accommo-
date our laws to the real situation of our constitu-
ents.”2 

This continues to be true  over 200 years later.  To-
day, “policy makers at all levels of government, as well 

2 1 Annals of Cong. 1146 (1790) (Joseph Gales ed., 1834) (re-
marks of James Madison on the bill for the 1790 Census). 
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as private businesses, households, researchers, and 
nonprofit organizations, rely on an accurate census in 
myriad ways that range far beyond the single fact of 
how many people live in each state.”3  Among other 
purposes, census data is used for “computing federal 
grant-in-aid benefits, drafting legislation, urban and 
regional planning, business planning, and academic 
and social studies.”4  Thus, not only does the census 
affect the apportionment of congressional seats, it also 
now determines “direct payments to individuals, 
grants, [and] loans” that “fund[] a substantial portion 
of the American economy and its system of federal-
ism.”5   

In fiscal year 2016, there were at least 320 federal 
programs that used census-derived data to distribute 
over $900 billion in federal funds throughout the 
country.6  For these programs, Congress specifically 
intended that funding would, at least in part, be dis-
tributed and allocated based on a state’s proportional 
share of the nation’s population.7  The addition of a 
citizenship question threatens the accuracy of the cen-
sus and thereby the equitable distribution of federal 
funds.   

3 The Council of Econ. Advisers, The Uses of Census Data: An 
Analytical Review 2 (2000), https://clintonwhitehouse4.archives.
gov/media/pdf/censusreview.pdf; see also Baldridge v. Shapiro, 
455 U.S. 345, 353 n.9 (1982). 

4 Baldridge, 445 U.S. at 353 n.9.   
5 D. Ct. Doc. 508-1 (Reamer Decl.), ¶ 9 (Nov. 7, 2018). 
6 Pet. App. 178a. 
7 See, e.g., 7 C.F.R. 246.16(c)(3) (apportioning “[f]air share tar-

get funding” for supplemental food grant benefits based on share 
of population in poverty). 
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The undercount that will result from a citizenship 
question is well documented.  As the court below 
found, adding a citizenship question “will cause an 
incremental net differential decline in self-responses 
among noncitizen households of at least 5.8%,” which 
the court characterized as a “conservative” estimate.8   
Given the heavy reliance on census-derived data to 
apportion federal funds, an undercount of this 
magnitude would seriously impact the “ability of state 
and local governments to provide for quality 
education, public housing, transportation, health care 
and other services, for all their residents, citizens and 
non-citizens alike.”9  Indeed, “even a tiny net 
differential undercount of people who live in 
noncitizen households will cause several Plaintiffs to 
lose funds from federal programs that distribute 
resources on the basis of census-derived data.”10  

Put another way, an undercount in the census will 
render unreliable other census-derived data sets used 
to allocate federal funds.  These impacts will neces-
sarily distort allocations of funding, harming states 
and their residents who should be receiving a greater 
percentage of funding based on their need and share 
of the nation’s population.11 

It is important to note that this large pool of fed-
eral funds will not decrease due to the inclusion of a 

8 Pet. App. 150a (emphasis added).   
9 D. Ct. Doc. 516-1 (Thompson Decl.), ¶ 27 (Nov. 10, 2018). 
10 Pet. App. 181a.   
11 These harms further support the district court’s conclusion 

that Respondents have standing to bring claims against the 
Department of Commerce here.  Pet. App. 204a–205a (citing 
Carey v. Klutznick, 637 F.2d 834, 838 (2d Cir. 1980)). 
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citizenship question; it will just be allocated differ-
ently and incorrectly.  States with higher percentages 
of hard-to-count populations and populations who do 
not respond to the census due to the citizenship ques-
tion will appear to lose population relative to other 
states with lower percentages of hard-to-count popu-
lations.  As a result, certain states will receive less 
funding for crucial programs and services than that to 
which they are entitled based on their actual popula-
tion and need.  This misallocation will persist for the 
next decade until the next decennial census.    

A. A Census Undercount Will Adversely Impact 
Population Data Used for Federal Program Funding 
Formulas.  

The addition of a citizenship question to the census 
will result in a net differential undercount largely 
because such a question would exacerbate existing 
challenges in locating and accurately counting hard-
to-count groups, such as “[r]acial and ethnic 
minorities, immigrant populations, and non-English 
speakers.”12  The evidence presented below indicates 
the “overwhelming likelihood” that there will be a 
“differential decline in self-responses among 
noncitizens and Hispanics.”13  Thus, the addition of a 
citizenship question will artificially depress the 
census’s population count in those states with the 
greatest percentage of these hard-to-count groups.  
This undercount will, in turn, impact the accuracy of 
census-derived datasets relied upon by federal 
programs. 

12 Pet. App. 138a–139a. 
13 Id. at 149a. 
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Respondents’ expert below, Dr. Andrew Reamer, 
identified 52 census-derived datasets that are used to 
distribute federal funding.14  Chief among these da-
tasets are the Population Estimates and the American 
Community Survey (“ACS”).15  These two datasets, or 
their derivatives, provide essential information used 
for the allocation of funds under many different fed-
eral programs.16 

The Population Estimates dataset, which the 
Census Bureau produces annually, contains updated 
data about the country’s population across 
geographical areas.17  Population Estimates are, in 
effect, annual updates to the population counts 
estimated by the decennial census.  Each year, the 
Census Bureau incorporates data about births, 
deaths, and migrations into the most recent decennial 

14 Andrew Reamer, GW Inst. of Pub. Policy, Census-Derived 
Datasets Used to Distribute Federal Funds 1 (2018), https://
gwipp.gwu.edu/sites/g/files/zaxdzs2181/f/downloads/Counting%
20for%20Dollars%20%234%20Census-derived%20Datasets%
20rev%2001-19.pdf (Census-Derived Datasets); see also Reamer 
Decl. ¶ 24 n.1 (expanding on the 32 original census-derived 
datasets identified in preparation for the expert report below). 

15 Reamer Decl. ¶ 11. 
16 Dr. Reamer identifies four additional foundational datasets: 

the Housing Estimates, the Current Population Survey, the 
Consumer Expenditure Survey, and the American Housing 
Survey.  Census-Derived Datasets 6.  Although these datasets 
are important, this brief focuses only on Population Estimates 
and the ACS. 

17 United States Census Bureau, Methodology for the U.S. 
Population Estimates: Vintage 2018, at 1 (2018), https://www2.
census.gov/programs-surveys/popest/technical-documentation/
methodology/2010-2018/2018-natstcopr-meth.pdf. 
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census or the previous year’s Population Estimates to 
create a new estimate.18  If the decennial census—the 
foundational data for the Population Estimates—is 
incorrect, then subsequent Population Estimates will 
also be incorrect.  For example, an undercount of 1,000 
people on the 2020 census will contribute to an 
undercount of 1,000 people in the first Population 
Estimates based on the 2020 census and will continue 
to depress the population count in the Population 
Estimates for the entire decade.19 

The ACS also is important for understanding the 
impact of the census on the allocation of federal 
funds.20  While the Population Estimates focus on the 
population count, the ACS provides detailed data on 
certain characteristics of the United States popula-
tion, including “demographic, social, economic, and 
housing information.”21  This data is collected through 
a survey of approximately 3.5 million households.22  
Based on these surveys, the Census Bureau deter-
mines what percentage of the sample set possesses 
certain characteristics (e.g., school enrollment), which 
are then multiplied by the Population Estimates for 

18 Ibid. 
19 See id. at 3; Reamer Decl. ¶ 11. 
20 Reamer Decl. ¶ 11. 
21 United States Census Bureau, American Community 

Survey Design and Methodology 1, 35–38 (2014), https://www2.
census.gov/programs-surveys/acs/methodology/design_and_
methodology/acs_design_methodology_report_2014.pdf (ACS 
Design and Methodology). 

22 Id. at 36.  
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the same geographic area to yield an estimated num-
ber of total individuals in the United States popula-
tion with that characteristic.23 

ACS data is sometimes then augmented to create 
other datasets to serve specific purposes.  For exam-
ple, the Small Area Income and Poverty Estimates 
(“SAIPE”) utilizes ACS data to identify the number of 
children living in poverty in the United States.24  As 
described more fully below,25 Congress uses the data 
in the SAIPE database to facilitate the administration 
of Title I funding to school districts based on estimates 
of children living in poverty.26  For programs that rely 
on databases like SAIPE, which incorporate ACS 
data, an undercount will lead to a misallocation of fed-
eral funds for such programs.  

B. Inaccurate Census-Derived Datasets Will Harm 
States and Individuals Across the Nation. 

Federal programs that allocate funding based on 
census data fall into two broad categories: state-share 
programs and Federal Medical Assistance Percentage 
(“FMAP”) programs.  Several states would lose essen-
tial funding under both categories of programs; the 
worse the undercount gets, the greater the loss. 

23 Id. at 135–136; see Reamer Decl. ¶ 12. 
24 See Reamer Decl. ¶ 60. 
25 See Section II.A.1, infra. 
26 Small Area Income and Poverty Estimates (SAIPE) 

Program: 2010–2017 Overview of School District Estimates, U.S. 
Census Bureau (Feb. 12, 2019), https://www.census.gov/
programs-surveys/saipe/technical-documentation/methodology/
school-districts/overview-school-district.html. 
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First, state-share programs27 allocate money to 
states based “in whole or part on the state’s share of 
the total U.S. population,” often relying on Population 
Estimates or ACS data.28  Thus, if a state’s population 
is undercounted, its funding for state-share programs 
is reduced relative to other states.  For example, the 
court below found that a census undercount of as little 
as 2% would result in a loss of funding for at least 
three large state-share programs in New York, New 
Jersey, California, Texas, Florida, Nevada, and 
Hawaii.29  The Census Bureau’s own estimate 
demonstrates that the addition of a citizenship 
question will result in a differential undercount of 
approximately 5.8%.30  Petitioners’ own expert 
described this estimate as conservative.31  Still, 
assuming a 5.8% undercount, under these programs 
alone, these states stand to lose almost $80 million of 
federal funding annually.32  These states would lose 
funding from other state-share programs as well.33  A 

27 State-share programs include the Supplemental Nutrition 
Program for Women, Infants, and Children; Crime Victim 
Assistance Grants; Title I; Federal Transit Formula Grants; 
Child Care and Development Block Grants; Community-Based 
Child Abuse Prevention Grants; and Older Americans Act 
Grants for State and Community Programs on Aging, among 
more than 300 others.  See Pet. App. 179a n.44, 181a.   

28 Pet. App. 178a–179a.   
29 Id. at 179a–180a.   
30 Id. at 144a–145a.   
31 Id. at 145a.   
32 See Reamer Decl. ¶¶ 47, 52, 62.   
33 Pet. App. 180a. Depending on the size of the undercount and 

the program, other states, including Illinois, Massachusetts, 
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differential undercount would also distort outcomes 
within states, with certain counties receiving 
disproportionately lower distributions.34  Put simply, 
a census undercount will diminish the capacity of 
federal programs to properly allocate funding for 
these programs, not only amongst states, but also at 
the level of county and other local governments.35 

FMAP programs—such as Medicaid and the 
Children’s Health Insurance Program—reimburse 
states for their medical expenditures.36  A state’s 
reimbursement rate depends on its per capita income 
(“PCI”) relative to the nationwide PCI.37  Broadly 
speaking, a state’s PCI is computed by taking the 
state’s income and dividing it by the state’s Population 
Estimates.38   Thus, PCI is determined, in part, based 
upon census data.39  By artificially lowering a state’s 
population count relative to its PCI, a census 

Maryland, and Washington, and the District of Columbia also 
stand to lose funding under state-share programs.  Ibid. 

34 Id. at 182a.   
35 Amici recognize that, for state-share programs, because the 

total federal expenditure will not be reduced due to a census un-
dercount, a loss of funding for one state can result in increased 
funding for others.  That shift in federal funds, however, would 
result from inaccurate population data, misallocating funds and 
taking them away from individuals who rely on them.   

36 Reamer Decl. ¶¶ 65–66.   
37 Id. ¶ 65.   
38 Bureau of Econ. Analysis,  Reg’l Income Div., Local Area 

Personal Income and Employment Methodology I-10 (2017), 
https://www.bea.gov/sites/default/files/methodologies/lapi2016.
pdf.   

39 See ibid.   
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undercount will artificially inflate a state’s PCI, thus 
reducing the state’s eligibility for reimbursement for 
FMAP programs. 

Even small undercounts can result in significant 
decreases in funding for FMAP programs.  In fiscal 
year 2015 alone, FMAP programs “guided the 
allocation of $286.1 billion among the 50 states and 
the District of Columbia across five programs.”40  The 
court below found that, with just a 2% undercount, 
Arizona, Texas, Florida, Nevada, and Hawaii could 
lose federal reimbursements from FMAP programs.41  
If the undercount were to be as high as 5.8%, these 
same states combined could lose more than $535 
million from Traditional Medicaid and the Children’s 
Health Insurance Program.42   

In order to further demonstrate the impact of a 
census undercount, amici describe two programs in 
further detail below:  Title I-A in New York and VAP 
in Arizona. 

40 Andrew Reamer, GW Inst. of Pub. Policy, Counting for 
Dollars 2020: The Role of the Decennial Census in the 
Geographic Distribution of Funds, Report #2: Estimating Fiscal 
Costs of a Census Undercount to States 2 (2018), https://gwipp.
gwu.edu/sites/g/files/zaxdzs2181/f/downloads/GWIPP%20
Reamer%20Fiscal%20Impacts%20of%20Census%20Undercount
%20on%20FMAP-based%20Programs%2003-19-18.pdf 
(Estimating Fiscal Costs).  

41 Pet. App. 180a.  
42 See Reamer Decl. ¶¶ 71, 82.  
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II. A CENSUS UNDERCOUNT WILL HAVE A 
DETRIMENTAL IMPACT ON FUNDING FOR 
EDUCATIONAL PROGRAMS SUCH AS TITLE I-A. 

It is well established that a proper education is one 
of the most effective means for eliminating poverty 
and helping children, in particular, escape the cycle of 
poverty.  Improving and expanding educational oppor-
tunities was a signature component of President 
Lyndon B. Johnson’s “War on Poverty.”43  In the early 
1960s, “educational deficiencies [we]re nowhere more 
marked than in the poverty of the schools that 
serve[d] the children of the poor.”44  Congress under-
stood that the effects of childhood poverty last for 
years, contributing to “employment and manpower re-
training problems, low levels of education among 
adults, [and] high unemployment rates for 18 to 24 
year olds.”45     

In 1965, Congress enacted the Elementary and 
Secondary Education Act of 1965 (“ESEA”) in order to 
“strengthen and improve educational quality and ed-
ucational opportunities” for children disadvantaged 
by poverty.46  ESEA provided for federal funding to 
support “compensatory services” specifically targeted 
to the most disadvantaged and neediest students in 

43 See Rebecca R. Skinner & Leah Rosenstiel, Cong. Research 
Serv., R44898, History of the ESEA Title I-A Programs 7 (2017) 
(ESEA History).  

44 John F. Jennings, Title I: Its Legislative History and Its 
Promise, in Title I: Compensatory Education at the Crossroads 
1, 6 (Geoffrey D. Borman et al. eds., 2001).  

45 See ESEA History 7.  
46 Pub L. No. 89-10, 79 Stat. 27 (1965) (codified as amended in 

scattered sections of 20 U.S.C.).  
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the country.47  The program has evolved and grown 
through multiple bipartisan reforms and reauthoriza-
tions.48  Today, this program provides millions of im-
poverished children increased educational opportuni-
ties, including support for English learners and mi-
grant children, as well as incentive funding for inno-
vation and standards-based reforms of state educa-
tional systems.49  Recent studies have confirmed that 
children who have participated in Title I-funded pro-
grams show improved long-term outcomes, including 
increased likelihood of high school graduation, de-
creased likelihood of grade repetition and school sus-
pension or expulsion, more years of completed educa-
tion, higher earnings and work hours, a reduction in 
adulthood poverty, and reduced likelihood of incarcer-
ation before age thirty-five.50    

A census undercount will disproportionately affect 
localities with relatively large numbers of low-income 
families, the very individuals whom ESEA was de-
signed to help.  These areas will appear to have fewer 
residents than they actually do, and thus receive less 
funding from this program than they are entitled to 

47 David A. Gamson et al., The Elementary and Secondary 
Educ. Act at Fifty: Aspirations, Effects, and Limitations, 1 The 
Russell Sage Found. J. Soc. Sci., Dec. 2015, at 3, 3.  

48 See, e.g., No Child Left Behind Act of 2001, Pub. L. No. 107-
110, 115 Stat. 1425 (2002); Every Student Succeeds Act, Pub L. 
No. 114-95, 129 Stat. 1802 (2015).  

49 Gamson, 1 The Russell Sage Found. J. Soc. Sci., Dec. 2015, 
at 15–16, 21–22.  

50 See, e.g., Rucker C. Johnson, Follow the Money: School 
Spending from Title I to Adult Earnings, 1 Russell Sage Found. 
J. Soc. Sci., Dec. 2015, at 49, 71–72 (Follow the Money).  

144



receive based on federal policy.  These losses in fund-
ing can mean the difference between a child learning 
to read, or not.  

One of the most important and largest grant pro-
grams affected is Title I-A. 

A. Title I-A Programs Provide Crucial Support for Poor 
or At-Risk Students. 

Title I-A funding is used for supplementary educa-
tional support services for students in elementary and 
secondary schools with high concentrations of stu-
dents from low-income families.51  As of 2016, the pro-
gram served more than 26 million children nation-
wide.52  In fiscal year 2019, Congress appropriated 
$15.9 billion for Title I-A grants, which represented 
nearly 40% of the total $40.1 billion appropriated for 
all pre-K-12 grant programs.53  In 2016, more than 
half of all public schools in the United States received 
Title I funds, including two-thirds of all elementary 
schools.54     

51 See United States Dep’t of Educ., Study of Title I Schoolwide 
and Targeted Assistance Programs: Final Report 1, 11 (2018) 
(U.S. DOE Study).  

52 Improving Basic Programs Operated by Local Educational 
Agencies (Title I, Part A): Purpose, U.S. Dep’t Educ., https://
www2.ed.gov/programs/titleiparta/index.html.  

53 National Educ. Ass’n, Federal Education-Related 
Discretionary Programs: Final Appropriations, FY2019 (2018), 
http://www.nea.org/assets/docs/Conference-Agreement-FY19-
Appropriations-Bills-for-Education-Related-Discretionary-
Programs.pdf.  

54 See U.S. DOE Study 11.  
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Schools generally use Title I-A funds to operate 
two types of programs.  First, under the “Targeted As-
sistance” model, the funds may be used to provide ser-
vices to students who are failing, or at risk of failing, 
state educational performance benchmarks.55  Sec-
ond, certain schools can authorize “schoolwide pro-
grams” in areas with more than 40% poverty.56  As of 
2015, schoolwide programs accounted for 77% of all 
Title I-A-funded programs in the United States.57  For 
both types of programs, the majority of Title I-A fund-
ing is spent on teaching staff to provide supplemental 
instruction in reading and mathematics.58  School-
wide programs also commonly use Title I-A funds to 
provide support in other subject areas, or to hire non-
teacher staff, such as paraprofessionals, parent and 
community liaisons, technology support staff, and 
English-learning specialists.59   

At the state level, funds reserved from the initial 
allocation of Title I-A funds can be used for several 
purposes.  This includes  “school improvement” for the 
lowest-performing schools (through subgrants used to 

55 20 U.S.C. 6315(c)(1)(B). 
56 20 U.S.C. 6314(a); see also U.S. DOE Study 1. 
57 U.S. DOE Study 1. 
58 Id. at 23–25, 65. 
59 Id. at 15, 23, 65. 
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implement comprehensive school reforms),60 and cer-
tain administrative expenses of running ESEA pro-
grams.61    

B. A Census Undercount Will Improperly Reduce Title I-
A Funding in States with the Greatest Need.  

The census drives allocations of Title I-A funding.  
This funding is allocated based on the number of “for-
mula children”62 in a given area, which is an annual 
estimate of children age 5 to 17 who live in poverty, or 
reside in foster homes or institutions for neglected 
children.63  In order to determine the number of “for-
mula children,” the DOE relies primarily on the 
SAIPE database, which uses census-derived family 
poverty data.64   

A census undercount that fails to account for all 
children who live in poverty will affect the accuracy of 

60 United States Dep’t of Educ., ESEA Sec. 1003 Funding for 
School Improvement & ESEA Sec. 1003a Direct Student Services 
7, 9 (2018), https://www2.ed.gov/policy/elsec/leg/essa/1003aweb
inarandpresentation.pdf. 

61 Id. at 51. 
62 Some of the funding formulas incorporate other data, includ-

ing state average per-pupil expenditures, and state effort; how-
ever, 95% of the variance is determined by the formula children 
count, which is mostly determined on the basis of census-derived 
data.  Rebecca R. Skinner & Leah Rosenstiel, Cong. Research 
Serv., R45141, Analysis of the Elementary and Secondary Edu-
cation Act Title I-A Allocation Formulas: Factors, Design Ele-
ments, and Allocation Patterns 6 (2018) (Title I-A Allocation For-
mulas)  

63 20 U.S.C. 6333(c). 
64 Title I-A Allocation Formulas 4 n.8; see also Section I.A, 

supra. 
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the SAIPE database and thus lead to a decrease in the 
number of formula children identified.  With fewer 
identified formula children, states and “local educa-
tional agencies” (“LEAs”)—i.e., school districts—will 
not receive all the funds to which they are entitled.   

Title I-A funds are first distributed to the states.  
States then reserve a portion of funds for statewide 
“school improvement” programs and for 
administrative costs associated with helping to run 
ESEA-related programs.65  The remaining Title I-A 
funds are distributed to LEAs that allocate those 
funds to Title I-A-eligible schools.66  Beyond certain 
statutory requirements, LEAs exercise discretion 
when determining the size of a particular grant to an 
individual school.  Notably, if funds are insufficient, 
not all Title I-A-eligible schools will actually receive 
funding. 

C. Case Study of New York State 

New York State is one of the largest recipients of 
Title I funding.  In 2018–2019, New York’s school dis-
tricts received over $1.2 billion in Title I-A alloca-
tions.67  As Dr. Reamer noted in his expert testimony, 
and the district court confirmed, a census undercount 
will cause New York State to receive less Title I-A 

65 Title I-A Allocation Formulas 8. 
66 A school is eligible to receive Title I-A funds if the childhood 

poverty rate in their school attendance area is higher than 35%.  
20 U.S.C. 6313(b)(1)(A).  In other words, at least 35% of the chil-
dren in those school attendance areas come from families that 
participate in federal assistance programs or reside in homes 
with an annual income less than or equal to $38,443 for a family 
of three. 83 Fed. Reg. 20,788, 20,789 (May 8, 2018). 

67 D. Ct. Doc. 498-14 (Harmon Aff.), ¶ 7 (Nov. 6, 2018). 
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funding overall, thereby reducing funding available 
for state programs and various school districts.  Ac-
cording to Dr. Reamer, a 5.8% undercount (a con-
servative figure) would result in an almost $5,000,000 
loss in Title I-A funding.68 

New York State reserves a certain amount of the 
overall Title I-A funding for “school improvement.”  
These funds are provided as targeted grants to the 
lowest achieving schools that have demonstrated the 
greatest need for funding.69  The grants are used pri-
marily to address student needs, ensure appropriate 
professional development of teachers, and increase 
parental engagement.70  They also have been used to 
support district-wide efforts to increase diversity and 
reduce socio-economic and racial bias in schools.71  
When needed, they also can be used to implement a 
“whole-school change model,” which may entail imple-
menting a reform strategy in partnership with a de-
veloper, replacing staff, or undergoing other large-
scale changes.72   

68 Reamer Decl. ¶ 62. 
69 Program Description Handbook 2018-19: Title I, Part A – 

School Improvement – Accountability, N.Y. State Educ. Dep’t, 
http://www.nysed.gov/budget-coordination/title-i-part-school-
improvement-accountability (last updated Dec. 10, 2018). 

70 Harmon Aff. ¶ 16. 
71 New York State Educ. Dep’t, New York State’s Approved 

Every Student Succeeds Act Plan 8 (2018), http://www.nysed.
gov/common/nysed/files/programs/essa/nys-essa-plan.pdf. 

72 See, e.g., 1003(g) School Improvement Grant (SIG) RFP# 
GC16-015, N.Y. State Educ. Dep’t (July 8, 2016), http://
www.p12.nysed.gov/oisr/1003g-school-improvement-grant-sig-
7%20repost%207-18-16.docx. 
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Title I funds demonstrably improve the educa-
tional outcomes of students from low-income back-
grounds.73  A recent study on school finance reforms 
showed that a per student “$1 increase in funding to 
low-income school districts will raise students’ even-
tual earnings by more than $1 in present value.”74  A 
decrease in Title I-A funding to New York State would 
reduce available school improvement funds, poten-
tially limiting their ability to execute transformative 
programs.  As a result, some of the lowest performing 
and neediest schools in the state would lose critical 
opportunities to improve.   

In other words, since Title I-A funds target low-
income students, any cuts resulting from a census 
undercount will directly harm the students who need 
the most help.75  Importantly, this harm is not limited 
to one region; it cuts across all geographic areas, 
affecting cities and towns, urban and rural areas, 
alike. Two exemplary districts are discussed in 
further detail below.  

73 See Follow the Money 49, 71–72. 
74 See Julien Lafortune et al., School Finance Reform and the 

Distribution of Student Achievement, 10 Am. Econ. J., no. 2, 
2018, at 1, 4. 

75 Schools are Title I-A eligible based on the rate of poverty in 
each school attendance area, measured by the eligibility for free 
and reduced-price lunches.  New York State Educ. Dep’t, 
Guidance: Identification and Selection of Public School 
Attendance Areas and Allocation of Title I Funds to Those Areas 
and Schools 7 (2018).  New York districts are required to serve 
all schools with childhood poverty rates above 75% before 
prioritizing other schools according to their poverty levels and 
grade spans.  Id. at 2–3. 
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1. Lackawanna City School District 
Lackawanna, New York—a small lakeside city 

outside Buffalo with approximately 18,000 resi-
dents—is home to the Lackawanna City School Dis-
trict.  Approximately 1,800 students attended the four 
schools in the district during the 2016–17 academic 
year.76  Of those students, 89% were considered eco-
nomically disadvantaged.77  One school official de-
scribed Lackawanna as a “high needs, high poverty” 
area. 

The Lackawanna school district, which includes 
two elementary schools, a middle school, and a high 
school, receives approximately $1.3 million in Title I-
A funding.78  This funding has increased over the 
years, reflecting a growing need for services.  Title I-
A funds are used in this district to provide myriad pro-
grams and resources, including “credit recovery” pro-
grams to assist students in completing prerequisite 
classes, review programs to prepare students for state 
standardized tests, full-day pre-kindergarten classes 
serving over 100 students,79 a district-wide attend-
ance teacher and parent-family outreach coordinator 

76 Lackawanna City School District at a Glance, 
Data.NYSED.gov, https://data.nysed.gov/profile.php?instid=
800000052156. 

77 Lackawanna City School District Enrollment, 
Data.NYSED.gov,  https://data.nysed.gov/enrollment.php?year=
2017&instid=800000052156. 

78 New York State Educ. Dep’t, Final Allocations 2018–19 for 
Title I, Part A, http://www.nysed.gov/essa/final-allocations-2018-
19-title-i-part. 

79 Recent studies have demonstrated that pre-kindergarten 
programs are especially important for “children who have had 
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who supports families and parents of struggling stu-
dents,  and the purchase of textbooks and other read-
ing materials.    

One school official explained that a decline in Title 
I-A funding would be “devastating” and, depending on 
the amount of the reduction, would require the district 
to make a “Sophie’s choice” between cutting either the 
pre-kindergarten program or the credit recovery and 
test review programs—i.e., whether to prioritize 
services for the next generation of students or the 
current ones.  Indeed, even a cut of $10,000 or 
$20,000—between 1% and 2% of the district’s Title I-
A funding—would threaten the very existence of the 
standardized test review course or credit recovery 
programs, and make the path to graduation for many 
high school students all the more difficult.  

2. New York City School Districts 
New York City has a large number of children and 

schools potentially eligible for Title I-A aid.  Of the 
nearly 1,050,000 students enrolled in New York City 
public schools in the 2017 academic year, 72% were 
eligible for free or reduced-price lunch.80  In 2019, 
1,309 New York City schools received Title I-A fund-
ing based on meeting applicable poverty thresholds, 
which—except for Staten Island—were met if 60% of 

early experiences of economic scarcity and insecurity.”  Deborah 
A. Phillips et al., Puzzling It out:  The Current State of Scientific 
Knowledge on Pre-Kindergarten Effects: A Consensus 
Statement, in The Current State of Scientific Knowledge on Pre-
Kindergarten Effects 19, 22 (2017). 

80 NYC Public Schools – School Report Card Data [2016 – 17], 
Data.NYSED.gov, https://data.nysed.gov/reportcard.php?instid=
7889678368&year=2017&createreport=1&freelunch=1. 
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the student body was eligible for free or reduced-price 
lunch.81  An additional 262 schools received Title I-A 
funding exclusively for their temporary housing stu-
dents, more than 76,000 children total.82   

In New York City, Title I-A funding supports 
additional teachers for English-learning assistance, 
math help, enrichment programs, reduced class size 
in certain schools, teacher professional and 
curriculum development, and parent and family 
engagement activities.  For example, one elementary 
and middle school in southern Manhattan, which 
received an initial allocation of more than $313,000 in 
Title I-A funds for FY2018,83 used the funds to “hir[e] 
instructional coaches in Literacy and Math,” and to 
fund purchases of “professional learning 
books/research materials.”84  At least 90% of the 

81 Memorandum from Lindsey Oates, Chief Fin. Officer of the 
N.Y.C. Dep’t of Educ., to Community Superintendents, High 
School Superintendents, Field Support Center Teams, and 
School Principals, Table 2 (Aug. 8, 2018), https://www.
nycenet.edu/offices/finance_schools/budget/DSBPO/allocation-
memo/fy17_18/fy18_pdf/sam08_t2.xlsx.  Three of the 1,309 
schools did not meet the poverty threshold in 2019, but were 
grandfathered in.  Ibid. 

82 Ibid. 
83 Memorandum from Raymond J. Orlando, Chief Fin. Officer 

of the N.Y.C. Dep’t of Educ., to Community Superintendents, 
High School Superintendents, Field Support Center Teams, and 
School Principals, Table 2 (May 26, 2017), https://www.nycenet.
edu/offices/finance_schools/budget/DSBPO/allocationmemo/
fy17_18/fy18_pdf/sam08_t2.xlsx. 

84 P.S. 184m Shuang Wen, 2018–19 Comprehensive Educa-
tional Plan (CEP) 14 (2018), https://www.nycenet.edu/Docu-
ments/oaosi/cep/2018-19/CEP_M184.pdf (Shuang Wen CEP). 
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teachers at the school engage in Title I-funded 
collaboration training activities to become better 
educators.85  Title I-A funds also support English 
Language Learners and Students with Disabilities 
through small-group tutoring and differentiated 
learning environments that specifically meet their 
needs.86  Due in part to Title I-A, students in this 
school have outperformed New York City benchmarks 
for proficiency in English and Math.87    

Title I-A funding also supports parent involvement 
in schools, which is necessary for children to suc-
ceed.88  The funds are used to support  monthly parent 
meetings and workshops, among other activities.89    
They also are used to provide bilingual school news-
letters,90 and translator and interpretation services at 
parent-teacher conferences—services that are crucial 
for helping parents who primarily speak a foreign lan-
guage to support their children’s education.  

Despite relatively high levels of student need, 
which have increased over the past decade, New York 
City’s collective share of Title I-A funding has declined 
in recent years due to relative increases in need in 

85 Id. at 20. 
86 Id. at 15–17. 
87 See id. at 10. 
88 United States Dep’t of Educ., Parental Involvement: Title I, 

Part A—Non-Regulatory Guidance 1 (2004) (“As indicated by the 
parental involvement provisions in Title I, Part A, the involve-
ment of parents in their children’s education and schools is criti-
cal * * * *”). 

89 Shuang Wen CEP 20, 23, 25–26. 
90 Id. at 25–26. 
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other parts of the State.91  This dwindling pot of funds 
has stretched programs at numerous schools that rely 
on Title I-A funding.  A further decline in available 
funds resulting from a census undercount will only ex-
acerbate these effects. 

In sum, a census undercount will drastically and 
disproportionately reduce the funding available in the 
neediest school districts.  As a result, such districts 
will have to curtail, or eliminate, numerous programs 
and activities that directly benefit some of the most 
disadvantaged and neediest students in the state, fur-
ther limiting those students’ opportunities to escape 
the cycle of poverty. 
III. A CENSUS UNDERCOUNT WILL HURT CRIME 

VICTIMS BY REDUCING FUNDING FOR VICTIM 
ASSISTANCE PROGRAMS. 

In 1984, Congress passed the Victims of Crime Act 
to address the growing need to provide various types 
of support to victims of crime.92  To date, the Victims 
of Crime Act remains the central source of federal sup-
port for crime victims via programs that assist victims 
of child abuse, child sexual abuse, domestic violence, 

91 New York City Indep. Budget Office, More Schools Eligible, 
Less Aid Available:  Federal Support Shrinks for City Schools 
with Many Low-Income Students 6–7 (2018), https://ibo.nyc.ny.
us/iboreports/more-schools-eligible-less-aid-available-federal-
support-shrinks-for-city%20-schools-with-many-low-income-
students-2018.html. 

92 Victims of Crime Act of 1984, Pub. L. No. 98-473, Tit. II, ch. 
XIV, 98 Stat. 2170 (commonly known as “VOCA”); see M. Alexis 
Kennedy et al., Strategic Progress, LLC, VOCA Needs 
Assessment Gaps Analysis: Nevada Division of Child and Family 
Services 3, 10 (2017) (Kennedy et al.).   
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adult sexual assault, elder abuse, financial crimes, 
and human trafficking crimes, among others.93  

One of the programs supported by the Victims of 
Crime Act is VAP, which provides funding to organi-
zations that deliver services directly to crime victims, 
including crisis intervention support, counseling, 
emergency shelters, financial assistance, and legal 
and personal advocacy.94  VAP funds more than 4,000 
state organizations, which provide services to an av-
erage of 3.7 million crime victims every year.95  In 
2016, VAP-funded programs served 424,376 victims of 
child abuse, 574,300 victims of child sexual abuse, 
nearly 2.5 million victims of domestic violence, 
316,447 victims of adult sexual assault, 47,784 vic-
tims of elder abuse, 173,686 victims of financial 
crimes, and 18,516 victims of human trafficking 

93 Kennedy et al. 2–4, 19 n.25. 
94 34 U.S.C. 20101(a)(3)(B), (b)(1)(A), and (d)(2)(A)–(C).  In 

addition to VAP, the Victims of Crime Act also provides certain 
formula grants to states, and appropriates certain funds to the 
U.S. Attorney’s Office, the Federal Bureau of Investigation, the 
Federal Victim Notification System, and the Office for Victims of 
Crime (“OVC”).  34 U.S.C. 20101(d)(2), (3)(A), and (4)(C); OVC 
Fact Sheet: Crime Victims Fund, U.S. Dep’t of Just., Off. for 
Victims of Crime, https://ojp.gov/ovc/pubs/crimevictimsfundfs
/intro.html#voca (OVC Fact Sheet).  The Victims of Crime Act 
also funds state crime victim compensation programs, which 
directly reimburse violent crime victims for out-of-pocket 
expenses.  34 U.S.C. 20102(a)(1) and (b); OVC Fact Sheet. 

95 VOCA Funding, Nat’l Ass’n of VOCA Assistance Admins., 
http://www.navaa.org/budget/index.html (VOCA Funding). 
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crimes, among others.96  VAP funds are allocated to 
the states based on their populations.97  

A. VAP Provides Crucial, Life-Saving Services to Crime 
Victims.  

VAP-funded programs are often the first, and 
sometimes only, source of support for victims of 
crimes.98  Since 2015, annual VAP allocations have re-
mained above $1.85 billion, reaching almost $3.33 bil-
lion in 2018.99  In 2017, VAP-funded programs served 
over five million crime victims.100     

Yet, there appears to still be unmet need.  In 2017, 
victims in only 8.3% of violent crime incidents and 
10.4% of serious violent crime incidents received as-
sistance through these programs.101  Among other 

96 2017 OVC Report to the Nation, U.S. Just. Dep’t, Off. Just. 
Programs: Off. for Victims of Crime, https://www.ovc.gov/pubs/
reporttonation2017/exhibits.html. 

97 34 U.S.C. 20103(a)(3)(B); VOCA Funding. 
98 Steve Derene, Nat’l Ass’n of VOCA Assistance Admin., Vic-

tims of Crime Act (VOCA) Crime Victims Fund: Briefing Back-
ground 2017, at 4 (2017), http://www.navaa.org/budget/
17/VOCA_Backgrounder%202017.pdf (VOCA Briefing Back-
ground). 

99 VOCA Victim Assistance Grants, Nat’l Ass’n of VOCA 
Assistance Admins., http://www.navaa.org/budget/18/VOCA%20
Victim%20Assistance%20Grants.pdf (VOCA Assistance Grants). 

100 U.S. Dep’t of Justice, Office for Victims of Crime, Victims of 
Crime Act Victim Assistance Formula Grant Program: Fiscal 
Year 2017 Data Analysis Report 1, https://www.ovc.gov/grants/
vocanpr_va17.pdf (2017 Data Analysis Report). 

101 Rachel E. Morgan & Jennifer L. Truman, U.S. Dep’t of Jus-
tice, Criminal Victimization, 2017, at 8 (2018), https://www.bjs.
gov/content/pub/pdf/cv17.pdf. 
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gaps, there continues to be “[a] lack of affordable hous-
ing options for crime victims,” “[a]n increase in the 
number of human trafficking” victims, and “[d]iffi-
culty [ensuring victims] receiv[e] appropriate mental 
health services due to lack of availability.”102     

Violent crimes exact a high toll:  Medical costs as-
sociated with violence and abuse add up to roughly 
$750 billion each year—approximately 37.5% of total 
health care costs in the country.103  Each year, an es-
timated eight million days of paid work are lost due to 
domestic violence.104  Without proper care, counseling, 
and support, crime victims are more likely to suffer 
mental illness, become unemployed, or develop sub-
stance abuse problems.105     

The ability to properly allocate VAP funds is essen-
tial to ensuring that VAP-funded programs provide 
much-needed aid to millions of Americans.  An inac-
curate census count would significantly hamper the 
government’s ability to do so. 

102 2017 Data Analysis Report 8. 
103 Kennedy et al. 2. 
104 Id. at 3. 
105 The Victims of Crime Act: 25 Years of Protecting and 

Supporting Victims: Hearing Before the S. Comm. on the 
Judiciary, 111th Cong. 46 (2009) (statement of Mary Lou Leary, 
Executive Director, National Center for Victims of Crime). 
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B. A Census Undercount Will Improperly Reduce 
Funding for VAP Programs for Certain States and 
Impair Their Ability to Provide Vital Services to 
Crime Victims. 

Under the Victims of Crime Act, each state re-
ceives a base amount of $500,000 in VAP funding.106  
Remaining VAP funds are then allocated to each state 
based on its population, which is calculated using Pop-
ulation Estimates.107  Each state receives funding pro-
portionally, based on its share of the U.S. popula-
tion.108  Thus, states with an artificial population un-
dercount will lose VAP funding.  Assuming a 5.8% un-
dercount, at least eleven states would have lost VAP 
funds in 2018.109  To take just one example emblem-
atic of the larger problem, amici discuss Arizona’s 
VAP program below. 

C. Case Study of Arizona 

 The Arizona Department of Public Safety (“DPS”) 
administers the state’s VAP funding throughout 

106 34 U.S.C. 20103(a)(3)(A) and (5)(A). 
107 See Marisa Hotchkiss & Jessica Phelan, U.S. Census 

Bureau, Uses of Census Data in Federal Funds Distribution 16 
(2017); see also Section I.A, supra. 

108 34 U.S.C. 20103(a)(3)(B). 
109 These states include Arizona, California, Colorado, 

Connecticut, Florida, Hawaii, Nevada, New Jersey, New Mexico, 
New York, and Texas.  Notably, 12 elected officials in Arizona 
and the City of Tucson have signed on as amici to this brief, 
acknowledging the gravity of this harm to their constituents and 
residents. 
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Arizona’s fifteen counties.110  This funding is used to 
provide services such as crisis intervention, 
counseling, legal assistance, and forensic evidence 
collection to victims of a wide variety of crimes.111 
 In 2018, DPS allocated about $70.1 million to vic-
tims of sexual assault, spousal abuse, child abuse, and 
those who belong to previously underserved popula-
tions (such as LGBTQ victims and victims of DUI 
drivers), in addition to funding programs that serve 
victims of elder abuse, human trafficking, and rob-
bery.112  The need for these services is high.  In 2016, 
for instance, Arizona VAP programs served 159,349 
individuals.113  Yet 41,575 requests for services went 
unmet due to a lack of organizational capacity.114 
 In 2017, Arizona received reports of 229,977 crim-
inal offenses, with a rate of 442 violent offenses per 

110 Victims of Crime Act (VOCA) Victim Assistance - DPS 
VOCA Administration Unit, Ariz. Dep’t of Pub. Safety, 
https://www.azdps.gov/services/enforcement/crime-victims. 

111 Request for Grant Application: Federal Fiscal Years 2018, 
2019, and 2020, Ariz. Dep’t of Pub. Safety, at 1, https://sage.
azdps.gov/Documentation/RFGA.pdf.  

112 See VOCA Assistance Grants.  
113 Arizona Dep’t of Pub. Safety, AZ Annual State Performance 

Report Victim Assistance Formula Grant Program Reporting 
Period: [Oct 1, 2015 to Sept 30, 2016], at 6 (2017), https://ojp.gov/
ovc/grants/VOCA-Victim-Assistance-FY-2016-State-
Performance-Report/az.pdf.  

114 Id. at 9.  
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100,000 people,115 which is 15% higher than the na-
tional average (383 per 100,000 people).116  Thus, at 
baseline, Arizona’s need for VAP funding is higher 
than that of the average state.  It is, therefore, no sur-
prise that Arizona consistently exhausts its VAP 
funding, and state officials report that current fund-
ing is not sufficient to meet existing needs.  Any cen-
sus undercount would further reduce the funding that 
Arizona receives per person relative to other states.  
Thus, further funding losses would only exacerbate 
the existing shortage of funds and prevent the state 
from funding new programs that might provide new 
types of support, or support previously unserved crime 
victims. 

Dr. Warshaw, one of Respondents’ experts below, 
estimated that a 5.8% differential undercount of 
noncitizen and Hispanic households would result in a 
2.1% reduction in Arizona’s population count on the 
census.117  Under that scenario, the shifts in Arizona’s 
relative population would result in a loss of more than 
$450,000 in the state’s 2018 VAP funding.   

Such funding losses would reduce the funding 
available to Arizona’s VAP programs, money that oth-
erwise would have been available, despite Arizona’s 
actual population and needs remaining the same (or 
perhaps growing).  Below, amici describe two organi-
zations to illustrate what this loss will mean for states 
like Arizona. 

115 Arizona Dep’t of Pub. Safety, Crime in Arizona: January-
December 2017, at 30 (2018), http://www.azdps.gov/sites/default/
files/media/FINAL_Crime_in_Arizona_2017.pdf.  

116 Federal Bureau of Investigation, Uniform Crime Report: 
Crime in the United States, 2017, at 1 (2018).  

117 D. Ct. Doc. 526-1 (Warshaw Decl.), 19 tbl.5  (Nov. 13, 2018).  
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1. A New Leaf 
Founded in 1971, A New Leaf specializes in crisis 

and family support services, providing critical 
resources to vulnerable populations in the Phoenix 
metropolitan area, including teaching skills such as 
budgeting, providing affordable housing solutions, 
and supporting foster care and counseling.118  VAP 
funding is integral to A New Leaf’s many programs 
described further below: 

Women’s Crisis Shelters.  A New Leaf’s two 
Women’s Crisis Shelters provide shelter twenty-four 
hours a day for women and children who have been 
victims of domestic violence, sexual assault, and hu-
man trafficking.119  The Women’s Crisis Shelters pro-
vide women and children with crisis interventions, 
safety planning, education, advocacy, and referrals to 
other providers.120    

The Women’s Crisis Shelters rely on VAP funding 
to compensate their staff.  Many of their staff mem-
bers—ranging from case managers to children’s spe-
cialists—cover three shifts a day, seven days a week, 
on a modest salary ranging from approximately 
$27,000 to $35,000.121  The estimated $450,000 in lost 
VAP funding to Arizona due to an undercount could 

118 About, A New Leaf, https://www.turnanewleaf.org/about/.  
119 See A New Leaf, Arizona VOCA Funding Application: Faith 

House Women’s Crisis Shelter 8–9 (Jan. 3, 2018) (Faith House 
Application); A New Leaf, Arizona VOCA Funding Application: 
Autumn House 8, 11 (Jan. 12, 2018) (Autumn House Applica-
tion).  

120 Faith House Application 7; Autumn House Application 11–
12.  

121 Faith House Application 21; Autumn House Application 21.  
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fund 15 case managers, 13 additional service coordi-
nators, or 16 additional children’s specialists.122    

Court Advocacy Program (“CAP”).  Through CAP, 
A New Leaf assists victims of domestic violence in 
navigating the often overwhelming court system.123  
For example, CAP advocates assist domestic violence 
victims obtain orders of protection and injunctions 
against their abusers.124  As it stands, however, this 
program can only serve about 75% of the victims who 
request services.125  A reduction in funding would 
threaten to further reduce this figure. For instance, in 
its 2018 request for funding, A New Leaf sought VAP 
funds for a CAP advocate with a salary of $28,600.126  
In real terms, therefore, the estimated lost money for 
Arizona is equivalent to approximately 16 additional 
CAP advocates. 

Domestic Violence Safe Temporary Overflow 
Program (“DVSTOP”).  DVSTOP has supported 
victims of domestic violence since 1999, by providing 
“a viable support system” to those who need a place to 
stay when domestic abuse shelters are full, and 
operates the only domestic violence call center in the 
entire Phoenix Metropolitan area.127  In fiscal year 
2015, DVSTOP fielded nearly 17,000 calls from 

122 See ibid.  
123 A New Leaf, Arizona VOCA Funding Application: Court 

Advocacy Program 8, 11 (Jan. 3, 2018).  
124 Id. at 11.  
125 Id. at 17.  
126 Id. at 19.  
127 A New Leaf, Arizona VOCA Funding Application: DVSTOP 

Program 6, 8 (Aug. 7, 2017).  
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victims of domestic abuse, and provided temporary 
shelter for 495 victims who “may have otherwise been 
forced to remain in an unsafe, abusive situation,” 50% 
of whom were under the age of 18.128  Any loss of 
funding would significantly impact its ability to serve 
domestic violence survivors.  For instance, the 
estimated $450,000 that Arizona would lose could be 
used to pay all seven of DVSTOP’s current 
managers.129  Conversely, those funds could be used 
to double the size of the team, allowing DVSTOP to 
serve even more Arizonans in need.130   

2. Against Abuse, Inc. 
Against Abuse, Inc. (“AAI”) has provided social ser-

vices in Pinal County, Arizona since 1981.131  AAI of-
fers domestic violence victims two shelters (the only 
shelters of their kind in western Pinal County), free 
crisis counseling, a thrift store, and free and confiden-
tial sexual assault services, among others.132   

Reduced VAP funding would threaten the services 
AAI provides to this community.  For instance, the 
funding that Arizona would lose due to a 5.8% differ-
ential undercount could almost fund one of AAI’s shel-
ters for an entire year.  As it stands, AAI’s shelters 
already struggle to support their operations, and its 
two shelters are underfunded by approximately 

128 Id. at 11.  
129 Id. at 19.  
130 Ibid.  
131 History, Against Abuse, Inc., http://www.against-abuse.org.  
132 Programs: La Casa de la Paz, Against Abuse, Inc., 

http://www.against-abuse.org/programs.  
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$250,000.133  The amount of funding Arizona would 
lose due to an undercount would further exacerbate 
these pressures.   

Conversely, funds that would be lost as a result of 
an undercount could be used to expand AAI’s client 
assistance programs, which provide crime victims 
with a number of services, including relocation.  Ac-
cording to a staff member, AAI currently uses $45,000 
of VAP funding for these purposes, but, with an addi-
tional $450,000, AAI could expand the reach of this 
program by an order of magnitude.  

*   *   *   *   * 
In short, VAP funds save lives—quite literally.  A 

reduction in available funds of any amount due to a 
census undercount would draw resources away from 
those who use and need the services they provide the 
most.  Such an outcome would diminish the capacity 
of these organizations to provide essential services, or 
prevent them from expanding to meet unmet needs. 

CONCLUSION 

The census is used, among other purposes, to 
determine the allocation of more than $900 billion in 
federal funding across more than 320 federal 
programs.  An accurate census is essential to ensure 
that this funding reaches those most in need.  The 
addition of a citizenship question to the 2020 census 
will result in an undercount of already hard-to-count 
populations, artificially reducing the population count 
for certain states and communities.  This, in turn, will 

133 Maricopa Shelter Services, Budget Recommendations 1 
(2019); Casa Grande Shelter Services, Budget Recommendations 
1 (2019).  
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lead to a misallocation of federal funding—potentially 
for the next decade—improperly reducing funds 
available for numerous public programs in these 
states.  The effects of an undercount will be far-
reaching, affecting millions of Americans throughout 
the country whose access to essential, and sometimes 
life-saving programs, will be diminished, if not 
entirely foreclosed.  For these reasons, the decision of 
the lower court should be affirmed. 
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APPENDIX:  IDENTITY OF AMICI CURIAE  
 

County of Albany, New York by Daniel P. McCoy, 
County Executive.  
County of Steuben, New York. 
City of Alexandria, Virginia. 
Village of Skokie, Illinois. 
City of Tucson, Arizona. 
City of Waukegan, Illinois. 
Eric L. Adams, Brooklyn Borough President, 
Brooklyn, New York. 
David Ahrens, City Alder, Madison, Wisconsin. 
Alma Anaya, County Commissioner, Cook 
County, Illinois. 
Jimmy Anderson, State Representative, 
Wisconsin. 
John Arena, City Alderman, Chicago, Illinois. 
Alexander Assefa, State Assembly Member, 
Nevada.  
Diana Ayala, City Council Member, New York 
City, New York. 
John W. Bartlett, County Freeholder Director, 
Passaic County, New Jersey. 
Nancy Barr, County Legislator, Westchester 
County, New York. 
Steve Bellone, County Executive, Suffolk County, 
New York. 
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Sarah Benatar, County Treasurer, Coconino 
County, Arizona. 
Shiva Bidar-Sielaff, City Alder, Madison, Wiscon-
sin. 
Reginald Bolding, State Representative, Arizona. 
Catherine A. Borgia, County Legislator, 
Westchester County, New York. 
Sherry Boston, District Attorney, DeKalb County, 
Georgia.  
David Bowen, State Representative, Wisconsin. 
Benjamin Boykin, County Legislator, Westchester 
County, New York. 
Geoff Brace, County Commissioner, Lehigh 
County, Pennsylvania. 
Matthew Bradford, State Representative, 
Pennsylvania. 
Justin Brasch, City Council Member, White 
Plains, New York. 
Gale A. Brewer, Manhattan Borough President, 
New York, New York. 
Cynthia Briscoe Brown, Board of Education 
Member at Large, Atlanta, Georgia. 
Jonathan Brostoff, State Representative, 
Wisconsin. 
David Buchwald, State Assembly Member, New 
York. 
Kate Burke, City Council Member, Spokane, 
Washington. 
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Kathee Burke-Gonzalez, Town Council Member, 
East Hampton, New York. 
Ryan Calkins, Port of Seattle Commissioner, 
Seattle, Washington. 
Yvanna Cancela, State Senator, Nevada. 
Andrés Cano, State Representative, Arizona. 
Terry Clements, County Legislator, Westchester 
County, New York. 
Eileen Cody, State Representative, Washington. 
Hon. Richard S. Conti, Common Council Presi-
dent Pro Tempore, Albany, New York. 
Jim Cooper, City Council Member, Olympia, 
Washington. 
Robert E. Cornegy, Jr., City Council Member, 
New York City, New York. 
Harriet Cornell, County Legislator, Rockland 
County, New York. 
Kitley Covill, County Legislator, Westchester 
County, New York. 
Marcos Crespo, State Assembly Member, New 
York. 
Laura Curran, County Executive, Nassau County, 
New York. 
Andrea Dalessandro, State Senator, Arizona. 
Jeannie Darneille, State Senator, Washington. 
Mona Das, State Senator, Washington. 
Matt de Ferranti, County Board Member, Arling-
ton County, Virginia. 
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Manka Dhingra, State Senator, Washington. 
Rubén Díaz, Jr., Bronx Borough President, Bronx, 
New York. 
Inez E. Dickens, State Assembly Member, New 
York. 
Jeffrey Dinowitz, State Assembly Member, New 
York. 
Todd Donovan, County Council Member, 
Whatcom County, Washington. 
Christian Dorsey, County Board Member, Arling-
ton County, Virginia. 
Mark Douglas, Deputy Mayor, Sunrise, Florida. 
Toney L. Earl, County Legislator, Rockland 
County, New York. 
Harvey Epstein, State Assembly Member, New 
York. 
Diego Espinoza, State Representative, Arizona. 
Malik D. Evans, City Council Member, Rochester, 
New York. 
Hon. Catherine M. Fahey, Common Council Mem-
ber, Albany, New York. 
Amir Farokhi, City Council Member, Atlanta, 
Georgia. 
Delia Farquharson, City Council Member, Mount 
Vernon, New York. 
Sam Fein, County Legislator, Albany County, 
New York. 
Deborah Frank Feinen, Mayor, Champaign, Illi-
nois. 
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Barry Fertel, City Council Member, New Ro-
chelle, New York. 
Caren Fitzpatrick, County Freeholder at Large, 
Atlantic County, New Jersey. 
Justin Flippen, Mayor, Wilton Manors, Florida. 
Cassie Franklin, Mayor, Everett, Washington. 
Liz Fried, City Council Member, New Rochelle, 
New York. 
David Frockt, State Senator, Washington. 
Robyn Gabel, State Representative, Illinois. 
Marcelino Garcia, Metropolitan Water 
Reclamation District Commissioner, Chicago, 
Illinois. 
Sally Ann Gonzales, State Senator, Arizona. 
Richard Gottfried, State Assembly Member, New 
York. 
Will Guzzardi, State Representative, Illinois. 
Rex Hardin, Mayor at Large, Pompano Beach, 
Florida. 
Bob Hasegawa, State Senator, Washington. 
Derrick Henry, Mayor, Daytona Beach, Florida. 
Dennis Higgins, City Council Member, Kent, 
Washington. 
Katie Hobbs, Secretary of State, Arizona. 
Joseph Hohenstein, State Representative, 
Pennsylvania. 
Janet Howell, State Senator, Virginia. 
Sam Hunt, State Senator, Washington. 
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Pamela Hunter, State Assembly Member, New 
York. 
Robert Hutchinson, County Commissioner, 
Alachua County, Florida. 
Mohammad Iqbal, County Board Member, Kane 
County, Illinois. 
Jonathan Jacobson, State Assembly Member, 
New York. 
Keith James, City Commissioner and Mayor 
Elect, West Palm Beach, Florida. 
Corey Johnson, City Council Speaker, New York 
City, New York.  
Christopher A. Johnson, County Legislator, 
Westchester County, New York. 
Andrew Joyce, County Legislator, Albany County, 
New York. 
Yehiel Mark Kalish, State Representative, Illi-
nois. 
Ben Kallos, City Council Member, New York City, 
New York. 
Todd Kaminsky, State Senator, New York. 
Michael B. Kaplowitz, County Legislator, 
Westchester County, New York. 
Melissa Kaprelian-Becker, Supervisor, Racine 
County, Wisconsin. 
Melinda R. Katz, Queens Borough President, 
Queens, New York. 
Karen Keiser, State Senator, Washington. 
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Stephen Kinsey, State Representative, 
Pennsylvania. 
Shelley Kloba, State Representative, Washington. 
Liz Krueger, State Senator, New York.  
Chris Larson, State Senator, Wisconsin. 
Matt Lesser, State Senator, Connecticut. 
Willie J. Lightfoot, City Council Member, Roches-
ter, New York. 
Marko Liias, State Senator, Washington. 
Liz Lovelett, State Senator, Washington. 
Nancy Low-Hogan, County Legislator, Rockland 
County, New York. 
Damon R. Maher, County Legislator, Westchester 
County, New York. 
Alan N. Maisel, City Council Member, New York 
City, New York.  
John  M. Martin, City Council President, White 
Plains, New York. 
Cory Mason, Mayor, Racine, Wisconsin. 
John McCoy, State Senator, Washington. 
Delores McQuinn, State Delegate, Virginia. 
Ryan Mello, City Council Member, Tacoma, 
Washington. 
Carlos Menchaca, City Council Member, New York 
City, New York. 
Jen Metzger, State Senator, New York. 
Bob Morgan, State Representative, Illinois. 
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Kevin B. Morrison, County Commissioner, Cook 
County, Illinois. 
Teresa Mosqueda, Council Member, Seattle, 
Washington. 
Jeri Muoio, Mayor, West Palm Beach, Florida. 
Greta Neubauer, State Representative, Wisconsin. 
Dr. Barbara A. Seals Nevergold, Buffalo Board of 
Education President and Member at Large, 
Buffalo, New York. 
Marcelia Nicholson, County Supervisor, 
Milwaukee County, Wisconsin. 
Félix W. Ortiz, State Assembly Member, New 
York. 
Sylvia Ortiz-Velez, County Supervisor, Milwaukee 
County, Wisconsin. 
Steven Otis, State Assembly Member, New York. 
Elena Parent, State Senator, Georgia. 
Sam Park, State Representative, Georgia. 
Catherine Parker, County Legislator, Westchester 
County, New York. 
Amy Paulin, State Assembly Member, New York. 
Ameya Pawar, City Alderman, Chicago, Illinois. 
Cindy Polo, State Representative, Florida. 
Marcia Price, State Delegate, Virginia. 
Anita Prizio, County Council Member, Allegheny 
County, Pennsylvania. 
Dan Quart, State Assembly Member, New York. 
Martín Quezada, State Senator, Arizona. 
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Chris Rabb, State Representative, Pennsylvania. 
Emily Randall, State Senator, Washington. 
David A. Reid, State Delegate, Virginia. 
Adele B. Reiter, Acting County Executive, Ulster 
County, New York. 
Julie Renehan, County Board Member, DuPage 
County, Illinois. 
Darden Rice, City Council Member, St. 
Petersburg, Florida. 
Pete Rios, County Supervisor, Pinal County, 
Arizona. 
Rebecca Rios, State Senator, Arizona. 
Carlina Rivera, City Council Member, New York 
City, New York. 
J. Gustavo Rivera, State Senator, New York. 
Dylan Roberts, State Representative, Colorado. 
Helen Rosenthal, City Council Member, New York 
City, New York. 
Marsha A. Rummel, City Alder, Madison, Wiscon-
sin. 
Julia Salazar, State Senator, New York. 
Rebecca Saldaña, State Senator, Washington. 
Nader J. Sayegh, State Assembly Member, New 
York. 
Andrew Schauer, County Supervisor, Dane 
County, Wisconsin. 
Mike Schlossberg, State Representative, 
Pennsylvania. 

175



Jack Schnirman, County Comptroller, Nassau 
County, New York. 
Rebecca A. Seawright, State Assembly Member, 
New York. 
Hon. Darius Shahinfar, City Treasurer, Albany, 
New York. 
Kathy M. Sheehan, Mayor, Albany, New York. 
MaryJane Shimsky, County Legislator, 
Westchester County, New York. 
Christine Sinicki, State Representative, 
Wisconsin. 
Ben Sorensen, Vice Mayor, Fort Lauderdale, 
Florida. 
Mark Spreitzer, State Representative, Wisconsin. 
Debra Stark, City Council Member, Phoenix, 
Arizona. 
Toby Ann Stavisky, State Senator, New York. 
F. John Steffen, City Council Member, Elgin, Illi-
nois. 
Lisa Subeck, State Representative, Wisconsin. 
Annette Taddeo-Goldstein, State Senator, Florida. 
Tannia Talento, School Board Vice Chair, 
Arlington County, Virginia. 
Raquel Terán, State Representative, Arizona. 
Fred W. Thiele, Jr., State Assembly Member, New 
York. 
Kevin Thomas, State Senator, New York. 
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Ritchie J. Torres, City Council Member, New York 
City, New York. 
Mark Treyger, City Council Member, New York 
City, New York. 
David J. Tubiolo, County Legislator, Westchester 
County, New York. 
Peter Van Scoyoc, Town Supervisor, East Hamp-
ton, New York. 
Ryan Walters, City Council Member, Anacortes, 
Washington. 
Howard Watts III, State Assembly Member, 
Nevada. 
Vivian E. Watts, State Delegate, Virginia. 
Helene E. Weinstein, State Assembly Member, 
New York. 
David I. Weprin, State Assembly Member, New 
York. 
Robert Wesley, Public Defender, Orange & Osceola 
County, Florida. 
Alfreda A. Williams, County Legislator, Westches-
ter County, New York. 
Jumaane Williams, Public Advocate, New York 
City, New York. 
Lyndon D. Williams, County Legislator, Westches-
ter County, New York. 
John Wilson, County Assessor, King County, 
Washington. 
Alden Wolfe, County Legislator, Rockland County, 
New York. 
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Beau Wright, City Council Member, Lynchburg, 
Virginia. 
Hon. Tremaine S. Wright, State Assembly Mem-
ber, New York. 
Mike Zabel, State Representative, Pennsylvania. 
Frits Zernike, County Legislator, Dutchess 
County, New York.  
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April 1, 2020 is the Next  
Census Day: Everyone Should  
Be Counted, but How?
Jeffrey M. Wice

The U.S. Constitution (Article 1, Section 2) mandates that the federal government conduct a census once every 10 years to count 
the nation’s residents. The answer to the question of “who” gets counted is simple: everyone gets counted. Accordingly, when the 
next census is taken on April 1, 2020, each person residing in the United States should be counted wherever he or she resides. 
This article reviews the impacts of the census, “how” people are counted, how the 2020 census procedures will differ from prior 
census cycles, and the ongoing debate about whether or not a proposed question to ascertain residents’ citizenship status should 
be included on the short form that goes to all households. 

Why Does the Census Matter?
The census, which is conducted by the United States Department 
of Commerce’s Census Bureau, and governed by Title 13 of the 
U.S. Code, is a cornerstone of our representative form of gov-
ernment. Population data are used to apportion congressional 

districts among the 50 states and determine each state’s electoral 
vote numbers for the following decade. Census data are used to 
redraw congressional districts within states. U.S. Supreme Court 
rulings affirm that the Constitution’s guarantee of equal repre-
sentation requires that congressional districts have approxi-

Elizabeth OuYang, coordinator of New York Counts 2020, speaks during a news conference outside the Thurgood Marshall United States Courthouse, 
Nov. 27, 2018, in New York, where Judge Jesse Furman deliberated whether to ban a citizenship question from appearing on the 2020 census.
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mately equal numbers of residents. States 
and local governments also use census 
data to redraw state legislative, county 
board, city council and other legislative 
district boundaries every 10 years. 

Based on the Census Bureau’s latest 
state population estimates, after the 
2020 census, 13 states can expect the 
size of their congressional delegations 
to change. Arizona, Colorado, Florida, 
North Carolina, and Oregon are each 
projected to gain one district, while 
Texas is projected to gain two districts. By 
contrast, Illinois, Michigan, Minnesota, 
New York, Pennsylvania, Rhode Island 
and West Virginia are each projected to 
lose one district.

Census data also are used to help allo-
cate more than $600 billion in federal 
government resources annually among 
states, localities, and families; help state 
and local officials, community leaders, 
and nonprofit organizations identify 
current and future needs for health care, 
education, housing, food and income 
security, rural access to broadband, and 
other services; and help focus private-
sector decisions about where to invest in 
job creation, new facilities, and marketing.

What Does the Census 
Traditionally Encompass?
The Census Bureau sends a short form 
to every household address that it has 
identified. The census form has always 
asked about how many people live in 
each household as of census day and 
whether the housing unit is owned or 
rented. The census also asks for the 
names, ages, and race of each resident 
in the household. 

The Census Bureau also collects data 
through other surveys for socioeconomic 
research, including employment, hous-
ing, business and other purposes. The 
American Community Survey is taken on 
an ongoing basis and provides population 
data that local officials, community lead-
ers, and businesses use to understand the 
changes taking place in their communities 
between decennial census cycles. 

The Census Bureau takes several years 
to review and research new questions 

that appear on the decennial census 
short form before they are included. All 
questions are sent to the Congress for 
review before the decennial censuses are 
conducted. Questions for the 2020 cen-
sus were submitted on March 29, 2018. 
Title 13 of the U.S. Code is silent about 
a congressional approval process of the 
proposed questions. Congressional lead-
ers may urge changes to questions, or 
they may use the legislative process to 
effect change. 

What Methods Are New for the 
2020 Census?
The 2020 census will be the first census 
to use the Internet and telephone call-in 
for responses from households. In prior 
census cycles, residents were asked to 
respond to the census using mail-back 
questionnaires. In 2020, the Census 
Bureau anticipates that most American 
households will use the Internet as the 
primary means to respond. Ultimately, 
residents will be able to select any of 
three methods: Internet, phone or 
paper. Since many households do not 
have Internet connectivity or because 
of cybersecurity concerns, the mail-back 
form will remain available for those who 
request response forms. Enumerators 
will canvass households that initially fail 
to respond; however, the Bureau will hire 
fewer field personnel than in past cycles.

With the Internet constantly expand-
ing and changing, the Census Bureau 
will continue to fine tune its technical 
operations to make sure that census 
responses can be provided conveniently 
and that responses remain confidential 
as required by federal law in Title 13.

Where Will the 2020 Census Count 
People?
New changes in the census will have an 
impact on where certain groups of people 
will be counted, especially military per-
sonnel. Troops who are “deployed” will 
be counted at their home bases or ports, 
not at the address from where they origi-
nally enlisted. 

The Census Bureau will continue to 
count inmates at the prisons where they 

are incarcerated, a decision that remains 
controversial. Many reform groups pre-
fer that prisoners be counted at their 
original home addresses. For redistrict-
ing purposes after the census, several 
states, including Delaware, California, 
Maryland and New York already have 
enacted state laws to reallocate prisoners 
back to the addresses they had before 
incarceration. Proponents of such laws 
seek to end the inflating of populations 
of areas in which prisoners do not par-
ticipate in local life (so-called “prison 
gerrymandering”). Those opposed to 
reallocating prisoners argue that it would 
deprive prison communities, typically in 
rural areas, of resources that they cur-
rently receive for maintaining the prisons. 

The Census Bureau uses “group quar-
ters” data to count people in large institu-
tions at their “usual residence,” or “the 
place where [people] live and sleep most 
of the time.” It counts college students 
in dormitories as of census day if that 
is where they reside most of the time. 
Similar “group quarters” counts also 
are used to count long-term hospital 
patients and residents of other institu-
tions. Special efforts also are made to 
count homeless people.

What’s New for Census 2020 
Questions?
New for the 2020 census, the question 

“How is this person related to Person 1?”, 
provides respondents with the options to 
check “Same-sex husband/wife/spouse” 
or “Same-sex unmarried partner” after 
options for “Opposite-sex” spouses and 
partners. 

The Census Bureau undertook 
research to determine whether to 
change questions involving racial and 
ethnic origins. One question, “Is Person 
1 of Hispanic, Latino or Spanish ori-
gin” will remain a separate question 
the way it appeared in the 2010 census 
questionnaire. For the 2020 census, 
however, respondents also can check 

“no” or boxes for “Mexican, Mexican 
Am, Chicano, Puerto Rican or Cuban,” 
or include a different Latin American 
nationality.
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The 2020 census also changes ways to 
answer the question “What is Person 1’s 
race?” Respondents can indicate “white” 
or “Black” or “African Am” and can add 
up to 16 characters to provide more ori-
gin information (such as Italian, French, 
Nigerian or even American). The 
Census Bureau, however, after research 
and study, decided against adding a sepa-
rate box for “Middle Eastern or North 
African” origin. 

As discussed in more detail below, the 
most controversial question added to the 
2020 census has to do with citizenship.

A New Citizenship Question Stirs 
Debate and Litigation
A citizenship question was last included 
in the short form for the 1950 census, a 
time when the number of immigrants was 
considered low. Since 1950 a citizenship 
question consistently has been omitted 
from the short form. Instead, for non-
reapportionment purposes, citizenship 
status information has been gathered by 

asking about citizenship either in the 
census “long form” (sent to a sampling 
of households), or, since 2000, by the 
American Community Survey. 

In March 2018, Secretary of 
Commerce Wilbur Ross announced that 
the 2020 census would reinstitute the 
citizenship question on the short form by 
asking the citizen or non-citizen status of 
each household resident. This question 
did not undergo the testing and research 
that usually takes several years for new 
material to be added to the census short 
form; the impact of asking the question 
was not determined before the secretary’s 
announcement.

Proponents of the question originally 
claimed that adding the citizenship ques-
tion to the census short form was neces-
sary in order to better enforce the federal 
Voting Rights Act. Opponents reject the 
Voting Rights Act contention as specious 
and argue that the question was added 
for improper political purposes and to 
depress the census response rate, espe-

cially given the chilling effect of current 
immigration and refugee policy matters.

Six challenges to the citizenship ques-
tion have been filed in federal courts in 
California (California v. Ross; City of 
San Jose v. Ross), Maryland (Kravitz 
v. U.S. Department of Commerce; 
La Union Del Pueblo Entero v. Ross) 
and New York (New York et al v. U.S. 
Department of Commerce; New 
York Immigration Coalition v. U.S. 
Department of Commerce). These cases 
have been filed by state and local govern-
ments, elected officials, civil rights and 
other non-profit organizations. The new 
Democratic leadership in the House of 
Representatives also may attempt to pro-
hibit the Census Bureau from spending 
any federal funds to ask the citizenship 
question on the census short form. 

On January 15, Federal District Court 
Judge Jesse Furman, ruling in the two 
New York cases, rejected the citizen-
ship question and issued an injunction 
prohibiting the question from being 
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included in the 2020 census form 
(although permitting the Census Bureau 
to continue to research on the question).

A challenge has also been filed in 
federal court in Maryland alleging that 
the Census Bureau is inadequately 
prepared for the 2020 Census and a 
severe undercount in minority commu-
nities will result (NAACP v. Bureau of 
the Census). Alabama is in court chal-
lenging the Census Bureau’s policy of 
including all U.S. residents in the Census 
count used for congressional apportion-
ment (Alabama v. U.S. Department of 
Commerce).

Resolution of these matters is time 
sensitive. The census forms are due 
to begin being printed in mid-2019 in 
order to meet the April 1, 2020 deadline. 
Resolving the status of the citizenship 
question before then is important to avert 
extra expense and potential delays asso-
ciated with reprinting forms after mid-
2019. Moreover, the president must send 
the state populations, gathered from new 
census data, to Congress by December 
31, 2020, in order for Congress to reap-
portion House districts among the states.

What Is the Outlook on the 
Citizenship Question Litigation?
As of January 2019, and publication of 
this article, four of the cases (heard in 
New York and California) had gone to 
trial; the Maryland cases were expected 
to be heard in late January. In one of 
the New York cases, the lead plaintiff, 
State of New York, was joined by sixteen 
other states, seven cities, and the U.S. 
Conference of Mayors. Those parties 
are suing the Department of Commerce, 
Commerce Secretary Wilbur Ross, and 
the Census Bureau on the grounds that 
adding the 2020 Census citizenship 
question to the short form is unconsti-
tutional and illegal. New York and the 
other plaintiffs are requesting the court 
to enjoin the Commerce Department 
from including the citizenship ques-
tion on the 2020 Census. While the 
New York case has been decided and 
is likely to be appealed, the Maryland 
and California cases won’t be decided 

until later in the winter or early spring. 
All the decisions are appealable to the 
federal appeals courts and to the U.S. 
Supreme Court, which many expect may 
rule by the end of the current Court term. 
On January 22nd the Trump administra-
tion asked the Supreme Court to bypass 
normal procedures and to decide quickly 
whether a question on citizenship can be 
placed on the 2020 Census.

The challenges all argue that the citi-
zenship question is unconstitutional and 
illegal because it would violate the fed-
eral government’s constitutional obli-
gation to count the “whole number of 
persons” in the United States. They also 
argue that the Commerce Department 
acted improperly after it failed to follow 
standard procedures required under 
the federal Administrative Procedure 
Act. A few of the challenges also state 
that the federal administration added 
the citizenship question to intention-
ally discriminate against Latinos, Asian 
Americans, and other groups with large 
numbers of noncitizens in the United 
States.

In July 2018, New York’s Southern 
District U.S. Court Judge Jesse Furman 
granted the federal government’s motion 
to dismiss, in part, and denied it, in part, 
dismissing the plaintiffs’ claims under 
the Enumeration Clause, but allow-
ing claims under the Administrative 
Procedures Act and Due Process Clause 
to proceed. While the U.S. Supreme 
Court planned to hear arguments on 
February 19th on whether Commerce 
Secretary Wilbur Ross should have 
been deposed in the New York  case, 
that hearing has been canceled because 
the issue is moot. Judge Furman made 
his decision based on the administra-
tive record, making the need to depose 
Secretary Ross moot. 

What Policy Justifications Are in 
Dispute?
Secretary Ross has dismissed concerns 
that adding the citizenship question to 
the census short form would lead to an 
inaccurate count. He has attributed his 
decision to add the question to a Justice 

Department request, one that he may 
have asked the Justice Department to 
make.

Specifically, a memorandum explained 
that the secretary acted in March 2018 
in response to a December 2017 letter 
from the Department of Justice asking 
the Census Bureau to add the question in 
order to assist in the Justice Department’s 

“enforcement of Section 2 of the Voting 
Rights Act.” 

Several months later, however, 
Secretary Ross provided a different jus-
tification. While acknowledging he had 
initiated the decision-making process 
to add the citizenship question to the 
census short form long before December 
2017, he admitted asking the Justice 
Department to make the request that he 
later used to justify his decision. 

It became evident during discovery 
(the fact-finding process of a case) in 
the New York trials that the citizenship 
question was not necessary to improve 
the Justice Department’s administration 
of the Voting Rights Act.

John Gore, formerly assistant attor-
ney general for civil rights in the Justice 
Department, had drafted a memoran-
dum to the Commerce Department in 
December 2017 requesting the citizen-
ship question as a tool for better Voting 
Rights Act enforcement. As mentioned 
earlier, in March 2018 Secretary Ross 
cited this need when he announced the 
citizenship question addition. Gore tes-
tified before Congress in mid-2018 that 
the Commerce Department had initiated 
the request.

In a deposition released in the New 
York litigation, Gore essentially agreed 
with an ACLU attorney that the citizen-
ship question was “not necessary” to 
enforce the Voting Rights Act. Gore 
said he did not know of any voting rights 
cases where the Justice Department was 
found lacking citizenship data and he 
also said that the Trump administration 
had not filed any new cases under the 
federal Voting Rights Act.

In his January 15 decision, Judge 
Furman found that Secretary Ross 

“failed to consider several important 
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This activity stages a discussion about the proposed citizenship question on the 2020 Census. Students analyze news media to identify issues 
and arguments from relevant stakeholders, then formulate their own arguments to use in classroom debate or writing.

Materials: 

• “Making Every Voice Count: The Census and Representation” 
PowerPoint. Available at https://bit.ly/2TxnHzZ 

• Textual Evidence for Census handout by Mary Ellen Daneels. 
Available at https://tinyurl.com/courts-text-evidence

• Philosophical Chairs Activity plan, reflection sheet, and assess-
ment chart, from Scholastic. Available at www.scholastic.com/
teachers/lesson-plans/teaching-content/philosophical-
chairs-discussion/ 

• “New Citizenship Question in 2020 Census Sparks Backlash.” 
Video clip from Washington Post, www.washingtonpost.
com/news/politics/wp/2018/03/27/why-adding-a-
citizenship-question-to-the-census-launched-a-political-
firestorm/?noredirect=on&utm_term=.d5860f9e13de

• Cohn, D’Vera. “What to Know About the Citizenship Question 
the Census Bureau is Planning on Asking in 2020.”  Pew 
Research Center (March 30, 2018), www.pewresearch.org/
fact-tank/2018/03/30/what-to-know-about-the-citizenship-
question-the-census-bureau-is-planning-to-ask-in-2020/

• Paxton, Ken. “Stop Ginning up Hysteria: Citizenship Question 
on the Census is Nothing New.”  The Hill (March 30/18). Available 
at http://thehill.com/opinion/immigration/380982-stop-
ginning-up-hysteria-citizenship-question-on-census-is-
nothing-new

• von Spakovsky, Hans A.  “Citizenship Question Essential for 
Accurate Census.” The Heritage Foundation (February 21, 2018).  
Available at www.heritage.org/immigration/commentary/
citizenship-question-essential-accurate-us-census

• Strain, Michael R. “2020 Census Shouldn’t Ask About Citizenship.  
Bloomberg. (March 6, 2018).  Available at www.bloomberg.com/
view/articles/2018-03-06/2020-census-shouldn-t-ask-about-
citizenship

• Weser, Wendy and Wolf, Thomas.  “Why the Census Asking 
About Citizenship is Such a Problem.” Huff Post. (March 27, 2018).  
Available at www.huffingtonpost.com/entry/opinion-weiser-
wolf-census-citizenship_us_5aba6334e4b054d118e74f3f

Recommended Procedures:
1. Use the PowerPoint presentation and the “Textual Evidence for 

Census” handout to introduce the Census, its constitutional 
mandate, how data is used, and plans for the 2020 Census. 
Explain that a question about citizenship has been proposed 
and that it is controversial and the subject of current court 
cases. Show the video clip from The Washington Post.

2.  Distribute the article from Pew Research titled, “What to Know 
About the Citizenship Question,” and ask students to underline 
any details that indicate how individuals differ in opinion over 
the use of the citizenship question.

3.  Have students work in pairs to sort the statements into either 
supporting the use of the citizenship question or opposing the 
use of the citizenship question, and plot them on a T-chart.

4.  Give each student in the group one of the four primary source 
readings (articles Paxton; von Spakovsky; Strain; and Weser and 
Wolf ) related to the citizenship question. Instruct students to 
closely read their source and look for at least three statements 
that paraphrase arguments from the Pew Research article, and 
plot them on the T-chart.

5.  To check understanding, have students with the same reading 
gather in a corner of the room, bringing statements with them. 
Students then split into pairs and share with one another the 
main points from both readings. Listeners should paraphrase 
back what they heard and complete the T-chart.

6.  Ask students to identify elements of a three-shape reflection, 
and note on their T-charts:

a. What is one “pointed” (triangle) idea that stood out to 
them about the use of the citizenship question?

b. What is one idea that “squared” or agreed with their 
thinking?

c. What is one idea that is still “circling” in their head?

7.  Students should regroup as a class. Ask students to share their 
“circle” thoughts.

8.  Conduct a Philosophical Chair Activity with students for further 
discussion. Introduce students to, or remind students of, the 
activity procedures and rules. 

Additional Activities:
• Students can write an elected official advocating their posi-

tion on the citizenship question.

•  Students can write letters to the editor or craft an editorial 
cartoon on the issue. 

•  Students can prepare a PSA campaign informing others of 
the 2020 census.

•  Students can engage with community experts in an informed 
conversation to solicit the perspectives of members of the 
community about the upcoming census and the impact the 
citizenship question could have on representation in your 
area.

This activity is adapted from one developed by Mary Ellen Daneels. 
She is a National Board Certified teacher who teaches at West 
Chicago Community High School, in Illinois. 

TEACHING ACTIVITYExploring the Controversy: Census and the Citizenship Question
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aspects of the problem; alternatively 
ignored, cherry-picked, or badly mis-
construed the evidence in the record 
before him; acted irrationally both in 
light of that evidence and his own stated 
decisional criteria; and failed to justify 
significant departures from past policies 
and practices.”

Judge Furman also found that “those 
violations are no mere trifles. The fair 
and orderly administration of the census 
is one of the secretary of commerce’s 
most important duties, as it is critical 
that the public have ‘confidence in the 
integrity of the process.’”

On January 22nd, the U.S. House 
Committee on Oversight and Reform 
chairman, Rep. Elijah Cummings, 
(D-MD), announced that Secretary 
Ross would appear before the commit-
tee on March 14 to discuss the citizen-
ship question.

Lessons to Be Learned  
in Real Time
This nation has undertaken a census 
every 10 years since 1790. As prepa-
rations for and implementation of the 
2020 census unfold in coming months, 
lessons will be learned in real time about 
our democracy—from constitutional 
questions and administrative rulemaking 
practices, to how technological changes 
affect government operations and how 
social decisions get made. Keep a close 
eye on the 2020 census process to learn 
about these and more. 

Lessons on the Law is a contribution of 
the American Bar Association’s Division 
for Public Education. The mission of the 
Division is to educate the public about law. 
The content here does not reflect official 
policy of the American Bar Association, its 
Board of Governors, House of Delegates, or 
the ABA Standing Committee on Public 
Education.

Jeffrey M. Wice is a Fellow at the SUNY 
Rockefeller Institute of Government where he 
directs the “NY Counts” census program and is 

“of counsel” to the Washington, D.C., law firm 
Sandler, Reiff, Lamb, Rosenstein & Birken-
stock, PC.

Not an NCSS member? Join at www.socialstudies.org/membership

Teaching the College,  
Career, and Civic Life  
(C3) Framework
Exploring Inquiry-Based Instruction  
in Social Studies

NCSS Bulletin 114, 156 pp. 

Edited by Kathy Swan and John Lee, with  
Rebecca Mueller and Stephen Day

This book is an indispensable guide for teachers imple-
menting the C3 Framework. The book consists of model lessons contributed by 
15 of the best social studies curricular organizations. Each lesson encompasses the 
whole of the C3 Inquiry Arc from questioning to action, engages students in a 
meaningful content experience that fits a typical curriculum, and needs between 
2 and 5 days of instruction. Students collaborate, practice disciplinary literacy skills, 
and present their findings creatively. There are lessons for all grade bands from 
K-2 to 9-12.

This book is an essential resource for teachers seeking to put the C3 Framework 
into action.

item 140114  available at the NCSS online bookstore.  
www.socialstudies.org/store

NCSS Members Price: $19.95
List Price: $29.95
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