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Introduction

Adult Protective Services, sometimes called
Protective Services for Adults, is a program
mandated by New York law.! It is overseen
by the state’s Office of Children and Family
Services and operated by county
departments of social services.? It “involves
intake, investigation and assessment of
referrals of abuse, neglect, and financial
exploitation” of adults who are unable to
care for themselves because of a physical or
mental impairment and have no one to
assist them responsibly.® It assists all adults,
regardless of income. The staff’s work
involves maintaining the delicate balance
between respecting the autonomy of
vulnerable adults and protecting them from
harm.* This explainer examines eligibility
for Adult Protective Services, its work, and
how it balances autonomy with protection.
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RESOURCES

More detailed information on the
relationship between the New York State
Office of Children and Family Services
and Adult Protective Services is available
at https://ocfs.ny.gov/main/psa/

Eligibility

Anyone 18 years of age or older who has a
physical or mental impairment and who is at
risk of harm in the community is eligible to
receive the assistance of Adult Protective
Services.®> The risk of harm, which is an
essential criterion for eligibility, may result
from an individual’s inability to meet
essential needs or secure entitlements, or to
protect themselves from physical, sexual or
emotional abuse, active, passive or self-
neglect,” financial exploitation, or hazardous
conditions.® “Approximately sixty percent of
[Adult Protective Services] clients in New
York State are over age 60. About 25
percent of all [Adult Protective Services]
cases involve a perpetrator (physical abuse,
sexual and emotional abuse, neglect by
others, and financial exploitation); 75
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percent are termed self-neglect cases.””
Adult Protective Services learns of people in
need from referrals by family, friends,
members of the community, and
professionals,® including hospitals planning
for a patient’s discharge into the
community.® Referrals made to the agency
are treated as confidential.'® Anyone
making a report to the agency is immune
from civil liability.!! Staff are likewise
immune from civil liability for investigating
these referrals.'? Staff do not commence
investigations on their own; they act on
referrals from third parties. If the potential
case is designated as a life-threatening
situation, Adult Protective Services must
respond within 24 hours.'® If the situation
is not life-threatening, an investigation must
be opened within 72 hours and the person
visited within three days.'* As part of its
investigation, Adult Protective Services will
determine whether there is a person willing
and able to help the individual.’® If such a
person or organization offers, Adult
Protective Services will work with them to
close its case.

Voluntary intervention

If no one is available to help the individual,
and the person is willing to accept help,
Adult Protective Services will assess their
situation'® and develop a plan for
assistance.!’

This assessment is based on the individual’s
specific needs,'® the risk factors facing the
individual,' and the promotion of the
individual’s independence and self-
determination.?°
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Assistance is provided primarily through
linking the client to organizations with
services such as advocating for benefits,
arranging for medical care and home care,
counseling, identifying and securing
alternative living arrangements, and
providing informal money management.?!

Assessing the need for
involuntary intervention

If the individual refuses help, staff will
attempt to persuade the individual by
working with family and friends to change
their mind.?? If voluntary intervention is
unsuccessful, staff will assess whether
assistance should be mandated by a court.??
If the person is refusing to allow staff into
their home, Adult Protective Services can
seek a judicial “order of access” to perform
the assessment.?*

An order of access is granted when the court
finds that Adult Protective Services has
reason to believe that the person needs
assistance and has refused help.?® The order
permits Adult Protective Services to assess
the individual in their home. The
assessment evaluates their living
arrangement, income and resources,
physical, medical and mental limitations,
and the willingness of family members and
friends to help.?® If the agency determines
that the individual is eligible for services,
and has the mental capacity to make
decisions, staff will offer assistance but the
individual can choose to decline it.?” If the
agency determines that the individual lacks
the mental capacity to make decisions, the
agency must obtain legal authorization to
intervene.?® The person’s lack of capacity is

WWW.ALBANYLAW.EDU/GLC



Adult Protective Services: Autonomy Versus Protection: An Explainer

the key to turning voluntary acceptance of
assistance into involuntary legal
intervention. Although other public and
private agencies offer voluntary assistance to
vulnerable individuals, Adult Protective
Services has the responsibility to “take
action to seek to protect persons who are
found not to be able to protect
themselves.”?* This responsibility includes
reporting to local law enforcement any
suspected crimes committed against the
vulnerable adult.>°

Involuntary services

Adult Protective Services cannot override
the wishes of an individual without judicial
approval.®! Under well-established New
York law, an individual has the right to
make decisions for themselves.?? “[T]he
greatest possible protection is accorded
[their] autonomy and freedom from
unwanted interference with the furtherance
of [their] own desires.”*® Exercising its
parens patriae power, Adult Protective
Services can override the wishes of the
individual if it can show that the individual
is “incapable of making a competent
decision” regarding their care.®* In the
event Adult Protective Services seeks judicial
intervention, it must propose the least
restrictive actions that can address safety
concerns.>®

Intervention by Adult Protective Services
over a person’s objection can take one of
four forms: STIPSO which is a court order
for short-term involuntary protective
services (short-term order),3® a court order
for involuntary civil commitment to a mental
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health facility,?” an assisted outpatient
treatment order,*® and guardianship.®’

Short-term order

Adult Protective Services can seek a short-
term order only if a person refusing help is
endangered, meaning that they are at
imminent risk of death or serious physical
harm, and they do not appreciate the
consequences of this risk.*’ The fact that the
individual has a diagnosis of mental illness
or has refused to accept the agency’s
assistance cannot be the basis for an order.*
The agency must show that the individual is
endangered, voluntary services have been
tried and failed, and that the proposed
assistance is the least restrictive form of
intervention that can assist the individual.*?
The individual is entitled to written notice of
the proceeding with a warning of the
consequences of the proposed order, a court-
appointed attorney if they do not have a
lawyer, and a hearing.** The agency must
establish facts showing the need for the
order by clear and convincing evidence.** A
short-term order lasts for 72 hours with one
72-hour extension.* This type of order
often has been used to provide heavy-duty
cleaning where there is hoarding, and
transportation to a hospital for an evaluation
and care.*®

The agency cannot, however, use a short-
term order to admit an individual to a
mental health facility. The agency must
seek that relief under the procedure under
the Mental Hygiene Law for involuntary civil
commitment or assisted outpatient
treatment.
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Involuntary civil commitment
order

Adult Protective Services can seek admission
to a mental health facility for an individual
known to them as someone with a mental
illness who needs involuntary care and
treatment at a hospital.*” The expression “in
need of involuntary care and treatment”
means “the person has a mental illness for
which care and treatment as a patient in a
hospital is essential to such person’s welfare
and whose judgment is so impaired that he
is unable to understand the need for such
care and treatment.”*® The application must
show that the individual is a danger to
themselves or others.*

Assisted outpatient treatment
order

The agency can also seek an assisted
outpatient treatment order for an individual
with a mental illness .>® The application
must show that the individual has a recent
history of non-compliance with treatment
for the illness, is unlikely to participate in
outpatient treatment in order to prevent a
relapse or deterioration, and is likely to
cause serious harm to themselves or others
because of their noncompliance.>! The
person is entitled to written notice of the
agency’s application, legal representation by
the Mental Hygiene Legal Service or
retained counsel, and a hearing.>?

A determination that the person needs an
assisted outpatient treatment order is not a
judicial finding of incapacity for purposes of
the appointment of a guardian.>?
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Guardianship

The appointment of a guardian is the most
drastic step that the agency can take to assist
an individual.>* The agency will seek
guardianship only if no less restrictive
alternative exists.> The court will appoint a
guardian where the person needs a guardian
and they consent or are found to be
incapacitated.>® Incapacity means that the
“person is likely to suffer harm because they
are unable to provide for their person or
property” and do not “adequately
understand and appreciate the nature and
consequences of such inability.”>” The
individual is entitled to written notice of the
guardianship proceeding, the right to legal
representation, a hearing, and several other
protections.”® A guardian is granted
authority to make decisions tailored to the
person’s decision-making deficits.>® The
commissioner of the county department of
social services overseeing the local agency
can be appointed as the guardian.®

RESOURCES

More information about adult protective
services for the community and for
professionals is available at

http://www.napsa-now.org/get-help/
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RESOURCES Conclusion

The rights and best interests of the

Adult Protective Services often plays a
Py vulnerable adult are the first concern of any

key role in hospitals’ planning to

discharge patients back into the assessment and intervention by Adult
community. Information about the Protective Services. It must carry out its
agency’s participation in discharge responsibility to protect a vulnerable adult
planning is available in Discharge from harm while preserving the individual’s

Planning: Guidance for Adult Protective
Services Programs (National Adult
Protective Services Association Regional
Representatives Advisory Board 2017),
http://www.napsa-now.org/wp- their choices.
content/uploads/2017/10/Discharge-
Planning-Brochure.pdf

independence and human dignity to the
greatest extent possible based on the adult’s
capacity to understand the consequences of
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