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The Past as Present: The Last
"Dead Heat" in the State
Senate, 100 Years Ago
By Bennett Liebman

n the last several years there has been considerable
discussion among New York State politicians (and
those interested in politicians) about what might hap-

pen if the state Senate were to become evenly divided
between Democrats and Republicans. Currently, there
are 62 Senate seats. Entering the 2008 elections, the
Republican Party held 32 seats, and the Democrats held
30 seats. At the 2008 election, the Democrats picked up
two seats and now technically have a 32-30 seat majority.
Nonetheless, after the election several of the Democratic
senators refused to align themselves with the leadership
of either the Democratic or the Republican party. Thus, as
of this writing, questions remain as to which party, if any
party, would be the majority party in the state Senate.

Under these circumstances, the importance of the
presiding officer of the Senate becomes amplified. The
position comes with a "casting," or tie-breaking, vote in
the chamber - but this is a power that comes with a large
asterisk. The presiding officer traditionally is the lieuten-
ant governor, but Lieutenant Governor David Paterson
became Governor Paterson in March 2008. The temporary
president of the Senate now has the casting vote.1

The important question that naturally flows from
these political events is, What power would the lieutenant

governor or presiding officer have in the Senate chamber
should the equal division of that body occur? This article
considers this power in its political and historical con-
texts, which may serve as guides in the present.

Governor Hughes vs. Horse Racing
Considerable light can be shed on the role of the presiding
officer by examining the events that transpired in Albany
100 years ago. It was then that New Yorkers witnessed
the last major tie vote in the New York State Senate. The
subject was horse racing, a provincial and often perplex-
ing issue that has perpetually plagued Albany. The chief
protagonist in this debate was Governor Charles Evans
Hughes. Simply put, he was determined to end gambling
at racetracks in New York.

Governor Hughes had been elected at the height
of the Progressive Era in American politics. One of the
hallmarks of Progressive policies was antipathy towards
gambling, and gambling in the early 20th century meant
horse racing. In fact, Progressive policies were so suc-
cessful that the number of racetracks in the United States
dropped from 314 in 1897 to 25 in 1908.2 Hughes wanted
New York to be part of that trend, and as matters stood in
1908 he needed legislation to do it.
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In 1894 the New York
State Constitution had been
amended to make all gam-
bling in New York uncon-
stitutional. Nevertheless, in
1895 the state Legislature
had taken action to defang
the constitutional provision
by passing the Percy-Gray
Law.3 Under Percy-Gray,
a gambling operation out-

CHARLES .... C- side a racetrack would be
a felony, but gambling at

a racetrack would be subject only to a civil penalty -
which was the amount of the bet. As a result, "practi-
cally all restraint was removed from poolselling and
bookmaking on the tracks of racing associations, and the
constitutional prohibition was nullified in its application
to race tracks."4

In 1908 Governor Hughes went on the attack against
the concept that the constitutional provision should be
ineffective at racetracks.5 In his annual message, Hughes
stated:

The Constitution makes it the duty of the Legislature to
enact appropriate laws to prevent pool-selling, book-
making and other kinds of gambling. Experience has
shown that the laws enacted have not accomplished
the purpose which the Constitution defines. The evils
and demoralizing influence, and it may be added, the
economic waste, at which the Constitution aimed, exist
under the law and in fact are stimulated and increased
through its provisions .... The Constitution makes
no exception of race tracks. I recommend that the
Legislature carry out the clear direction of the people
without discrimination.6

Later in the legislative session Hughes wrote of gam-
bling at racetracks: "This is a scandal of the first order and
a disgrace to the State. The bills are not aimed at racing
or at race tracks or at property. They are aimed at public
gambling, prohibited by the Constitution, condemned by
the moral sense of the people, irrespective of creed, and
conceded to be the prolific source of poverty and crime."7

The legislation to criminalize gambling at racetracks
(known as the Agnew-Hart bill after its two legislative
sponsors) passed the state Assembly by an overwhelming
vote of 126-9 on March 26, 1908.8 The legislation then head-
ed to the Senate, where the outcome was far less certain.

It reached the Senate floor for a vote on April 8, 1908.
The atmosphere was uniquely raucous. The New York
Tribune wrote, "Not in many years have such conditions
of open, flagrant and notorious scandal accompanied a
battle over the passage of important legislation."9 The
events of the day even included a charge by one sena-
tor that opponents of the bill had attempted to lure him
away from attending the session.1 0 In this environment,

and after a long debate, the anti-racetrack betting bill was
defeated by a tie vote of 25-25.11

The Role of the Lieutenant Governor
Lieutenant Governor Lewis Chanler did not vote to
break the tie. Chanler, unlike Governor Hughes, was a
Democrat. At the time of Chanler's election, candidates
for lieutenant governor in New York did not run jointly
with candidates for governor12 but rather were elected
separately. Indeed, Chanler ran unsuccessfully against
Hughes for the governorship later that year.

During the debate in the Senate on the gambling bills
Chanler was challenged to vote on the legislation by
Republican Senator Armstrong, who was a supporter.3

Armstrong asked Chanler to cast the deciding vote, stat-
ing, "And I call attention to the fact that this being a tie
vote, the president of the Senate must cast the deciding
one."14 Chanler responded, "The Senator is not in order.
He knows that the president of the Senate, not being a
member of Senate, can't vote on the passage of a bill."15

Nonetheless, Chanler voted to break a tie on a pro-
cedural matter after the debate on the main bill. The
opponents of the legislation (the majority of whom were
Democrats) pressed for an immediate vote to reconsider
the vote by which the legislation had been defeated. Their
reasoning was that the effect of such a vote would be to
prevent the Senate from reconsidering the legislation at
its regular legislative session. The proponents of the leg-
islation, led by Republican Senators Raines and Agnew,
moved to table the motion. Chanler, despite his political
party affiliation, voted with the proponents of the legis-
lation to table the motion, thereby blocking the effort to
prevent the legislation from being reconsidered.16 The
vote by the Lieutenant Governor "permits the Hughes
forces to take up the question again if they can get one
of the stray votes back on their side.1 7 The next day
Chanler was commended for his actions by the YMCA
in Troy, New York. He was praised "for the 'honesty and
courage of his convictions regardless of political senti-
ment in so casting his vote as to break the tie and save to
the whole people the right again to present for passage
the racetrack bills."'18

The New York Tribune explained the situation by writ-
ing, "Under the rules of the Senate the presiding officer
has the deciding vote in case of a tie on all purely parlia-
mentary questions. He has no vote on the direct passage
of a bill. For this reason he could not have broken the tie
by which the bills were defeated."'9

A similar explanation was offered by the New York
World, which wrote,

Lieutenant Governor Chanler, who has no vote on the
final passage of a bill but who is permitted to dissolve
a tie vote on motions voted with Raines and Agnew.
Senator McCarron [a leading opponent of the racing
bill] criticized the Lieutenant Governor for voting
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on the first motion, declaring that he should have
refrained from taking a stand one way or the other.20

The Aftermath of the Tie Vote
Governor Hughes took immediate exception to the Senate
vote against criminalizing racetrack gambling. He stated,
"It is impossible to believe that the people will permit
the plain mandate of the constitution to be ignored. The
contest has not ended. It has only begun. It will continue
until the will of the people has been obeyed."21

The Governor then called for an extraordinary session
of the Legislature to pass the anti-gambling measures. In
his message calling for the session, he wrote, "I, therefore,
urge you to discharge a manifest duty and to end the
discriminations in favor of race-track gambling which
cupidity inspired and now seeks to maintain."22

At the extraordinary session, Hughes's bills passed
by one vote in the Senate.23 The legislation24 did not
entirely kill horse racing in New York, however. While
the Kenilworth track in Buffalo closed,25 the major thor-
oughbred tracks in downstate New York and Saratoga,
while weakened, remained open. Further, lawsuits were
filed which limited the effect of the Agnew-Hart Law.
These suits were successful in that wagering transactions
totally oral in nature were found not to violate the stat-
utes on bookmaking,26 and oral wagers continued to be
taken at racetracks.

In 1910, while Hughes was still governor, the
Legislature passed a bill which attempted to close the
oral wagering loophole in the law.27 This time, all the
tracks closed. There was no horse racing in New York
State in 1911 and 1912. Once again, however, suits were
brought challenging the reach of the anti-gambling laws.
In Shane v. Gittens,28 the state Supreme Court, and then
the Appellate Division, found that, notwithstanding the
1910 amendments, private oral gambling transactions
did not constitute the crime of bookmaking. The crime
of bookmaking required an element of professionalism
or habitualness that was lacking in the oral transaction at
issue.29 Based on this case, horse racing resumed in New
York on May 30, 1913.30

Oral bets on horse racing continued as the key means
of legal gambling at the track until 1934, when a law
loosening gambling penalties was enacted.31 This law
was similar to the Percy-Gray Law of 1895 and mandated
only civil penalties for gambling violations committed
at race tracks. This law too was replaced when pari-
mutuel racing was authorized by amendment to the state
Constitution in 1939.32

The 1908 Vote Spotlights the Powers of the
Lieutenant Governor
The lively history of the 1908 gambling vote has meaning
today because it brings into focus the overall powers of
the lieutenant governor in New York State. Article IV, § 6

of the New York State Constitution makes that official the
president of the Senate, but gives him or her only a "cast-
ing" vote. In general, a casting vote refers to the ability of
the potential voter to break ties.33 However, the casting
vote power appears to be limited by Article III, § 14 of
the state Constitution, which provides that no bill can be
passed or become law "except by the assent of a majority
of the members elected to each branch of the legislature."
Thus, only if the lieutenant governor is considered a
member of the Senate could he or she break a tie to ensure
final passage of a bill.

To the extent that scholars have written on this subject,
the conundrum has been resolved against true tie-break-
ing power in legislation, because the lieutenant governor
has not been considered a member of the Senate. The
leading treatise on constitutional history in New York is
Charles Lincoln's five-volume The Constitutional History
of New York.34 Lincoln's work has been cited 42 times in
New York State Court of Appeals decisions.

Lincoln states that the lieutenant governor cannot vote
on the final passage of legislation: "It is obvious that this
majority cannot be made up by the addition of the lieu-
tenant governor's vote. He is not a member of the senate,
and legislative power is not vested in him, but in the sen-
ate and assembly."35

Lincoln also believes, however, that on all votes that
did not involve the passage of legislation the lieutenant
governor could break ties with the casting vote.

This power apparently extends to all matters not
involving the passage of a bill and requiring only a
majority vote, including the determination of election
contests, senate rules, the choice of its officers, including
the temporary president, resolutions, either separate or
concurrent, adjournments, confirmations of appoint-
ments by the governor, and removals from office.36

Other authorities agree that the lieutenant governor
may not vote on legislation.37 Robert Ward has written,

As a matter of law, the No. 2 executive office in New
York is even weaker than its federal counterpart. Both
officials preside over the Senate. The vice president,
though, has the power to vote on any bill in the Senate
when necessary to break a tie. The state Constitution
gives the lieutenant governor a "casting vote" - his-
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torically interpreted to mean a vote that can only be
used on procedural matters.38

A similar observation was made by the Temporary
State Commission on the Constitutional Convention,
which was formed to help educate the State Constitutional
Convention of 1967. The Commission advised that the
lieutenant governor had enjoyed a casting vote in
the Senate since the first state Constitution in 1777.
Nevertheless, "since Section 14 of Article III provides
that no bill is to become law 'except by the assent of the
members elected to each branch of the legislature,' the
Lieutenant Governor's casting vote may only be exer-
cised in matters of legislative procedure."39

The Temporary Commission further suggested that if
the decision were to be made to expand the powers of the
lieutenant governor, there was the possibility of enabling
him or her to vote on legislation.40

Vote casting might be widened by a change in Article
III, Section 14, to apply to all legislative matters. This
would associate the office somewhat more forcefully
with the legislative branch and would put New York
practice in line with that of the federal arrangement
and that of some states where the vice-president (or
lieutenant-governor) votes on any matters on which
the senate is tied.41

Other Ties in the New York Senate
Other than the 1908 racing bill, the most prominent tie
votes in the state Senate involved a bill reorganizing the
New York City police force in 1895. Over a period of sev-
eral weeks that year, the bill repeatedly lost by a tie vote
of 16-16.42 Efforts to kill the bill from being reconsidered
by the Senate after each failed tie vote were blocked by
Lieutenant Governor Saxton - who used his casting vote
much like Lieutenant Governor Chanler in 1908 - to keep
the bill alive in the chamber.43

At one point during this long fight, Lieutenant
Governor Saxton used his casting vote to break a tie on
an amendment to the bill.44 His vote was immediately
challenged by Senate Minority Leader Cantor, who said,
"The constitution says you shall vote only on questions

of order. You cannot vote for a bill, and you cannot vote
on this."45

The Lieutenant Governor said, "The constitution
declares my right, and I have never heard such a thing
doubted before and do not intend to be dictated to." 46

After the amendment was agreed to, the entire bill
came up for vote. It also tied 16-16. "The lieutenant gov-
ernor not voting on final passage, it was declared lost,
and a motion to reconsider was tabled."47 In comment-
ing on this contretemps between Lieutenant Governor
Saxton and Senator Cantor, the Brooklyn Eagle noted,
"The lieutenant governor is not denied a casting vote
on the passage of bills through any idea that it would be
improper for him to vote on bills, but simply because the
requirements of majority of a whole to pass bills makes
a tie impossible, and the casting vote, therefore, likewise
impossible."

48

The New York Times had a similar view on the legisla-
tive fight.

There is nothing in the contention that Lieut. Gov.
Saxton had no right to vote on the amendment. The
Constitution says that he shall have "only a casting
vote" in the Senate, and the sole restriction upon its use
is the declaration that no bill shall "be passed except
by the assent of a majority of the members elected to
each branch of the Legislature." At any other stage of
its progress, the "casting vote" may be used.49

In reviewing the voting on the police reorganization
bill a decade later, former Senator Lexow, who was the
primary sponsor of the legislation, said,

I called up that bill a dozen times before the close of
the session.., and every time it was defeated by the tie
vote, three Republicans voting with the Democrats to
prevent its passage. Every day the bill failed, I moved
to reconsider the vote and had the motion lie on the
table. Lieutenant Governor Saxton could vote on the
motion to reconsider, but he could not vote on the pas-
sage of the bill, so every day he would break the tie
and bring the bill before the Senate and every day the
roll call would show sixteen Senators for and sixteen
against the measure. The last vote of the session was a
tie vote on the Police Reorganization bill.50

There were other times where there were tie votes in
the Senate, and on these occasions, the lieutenant gover-
nor would only use the casting vote where the issue did
not involve the final passage of legislation.51 For example,
Lieutenant Governor Saxton refused to vote to break
the tie on the Sailors' Boarding House bill, which also
occurred in 1895.52 He "ruled that he had the casting vote
in all cases of a tie, except on the final passage of a mea-
sure."53 There are no occasions where the casting vote of
the lieutenant governor was utilized to pass legislation.

The historical view is probably best summarized by
an editorial run by the Brooklyn Eagle in 1891, after it
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appeared that there might be an even division between
the parties in the Senate. The elected lieutenant governor
was a Democrat. The Eagle opined:

The "casting vote" of the lieutenant governor in case
the senate is in a tie is a limited power which should be
clearly understood now. It does not extend to votes on
bills proposed as laws when on their final passage, but
it does extend to all resolutions and to all amendments
or motions on bills themselves, short of the final pas-
sage of such bills.... Thus, on the final passage of the
bill, the lieutenant governor has no vote at all. He can,
however, in case of a tie vote on the organization of the
senate, because this is decided by resolution. He can
also in like case vote on the appointment of commit-
tees, including reports of the committee on elections
or contested seats.54

Tie Breaking in Other States
While New York history and commentary do not support
the practice of having the lieutenant governor break tie
votes on legislation, courts in other states faced with a
similar issue have been divided.

Courts in other states have found
that the lieutenant governor is not

authorized to break such ties.

Some courts have found that the lieutenant governor
can utilize the casting vote to break the tie on legislation.55

However, courts in other states have found that because
the lieutenant governor is not a member of the state senate,
he or she is not authorized to break such ties.56 Perhaps the
most interesting case is Michigan, where its supreme court
initially determined that the lieutenant governor could not
vote to break a tie on legislation57 but 70 years later found
that this could be done.58 The court's changed view on
the subject was largely determined by findings that sub-
sequent changes made to the Michigan state constitution
distinguished the latter case from the former.59

Conclusion
If New York were a blank slate on the issue, the power of
the lieutenant governor to break ties on legislation would
be very much in doubt. However, the practical construction
given the state Constitution by scholars and prior lieuten-
ant governors - especially as this view affected the course
of racetrack gambling legislation a century ago - would
lead one to conclude that the power does not exist. Only if
a court were to disregard the history and practice outlined
above might it conclude that the lieutenant governor could
use the casting vote to break ties on legislation.60  U
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