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8:30am – 9:00am   Registration and Sign-In 
 
9:00am – 9:10am   Introductory Remarks 
     Samantha Howell, Esq. 
 
9:10am – 10:30am Creative Representation of Activists in Criminal 
(1.5 Prof. Practice CLE Credits)  Cases and Is There Still a First Amendment? 
 

Presenters:     
Bina Ahmad, Esq. 
Kathy Manley, Esq. 

     Mark Mishler, Esq. 
     Prof. Donna Young 
 
10:30am – 10:40am    Q& A session 
 
10:40am – 11:30am  Using the State Constitution and International     
(1 Prof. Practice CLE Credits)  Law to Fight Injustice      
 

Presenters: 
Prof. Andrew Ayers 

     Jamil Dakwar, Esq. 
Prof. Sarah Rogerson 
JoAnn Ward, Esq.   
 

11:30am – 11:45am    Q&A Session 
 
11:45am – 12:45pm  Lunch (On Your Own) 
 
1:00pm – 2:50pm   Protecting the Rights of Immigrants and Refugees 
(2 Prof. Practice CLE Credits)     

Presenters:  
Barbara Brenner, Esq. 

     Prof. Sarah Rogerson 
     Barbara Weiner, Esq. 
 
2:50pm – 3:00pm    Q&A Session 
 
3:00pm – 3:10pm    Break 
 
 
 
 



3:10pm – 4:00pm    Voter Suppression and Registration 
(1 Prof Practice CLE Credit)    

Presenters:   
    Barbara Bartoletti 

Julie Ebenstein, Esq. 
    Prof. Stephen Gottlieb 
 
4:00pm – 4:10pm  Q&A Session 
 
4:10pm – 4:20pm   Break 
 
4:20pm – 5:45pm  Zealous Advocacy in Difficult Times 
(1.5 Prof. Practice  

CLE Credits)   Introduction – Prof. Donna Young 
 
Presenters: 
Prof. Margaret Burnham 

    Mark Mishler, Esq. 
    Barbara Smith 
 
5:45pm – 5:55pm  Q&A Session 
 
5:55pm – 6:00pm  Closing Remarks 
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Speaker Biographies 

 

Bina Ahmad, Esq., is a social justice activist, and a human-rights and animal-rights attorney. 

She is the daughter of Pakistani immigrants and an Ahmadi Muslim. Bina has worked with 

numerous animal liberation organizations and human rights organizations such as Farm 

Sanctuary, the Center for Constitutional Rights and Human Rights Watch. She has lived and 

worked in Palestine with Al-Haq (the oldest Palestinian human rights NGO), served on the legal 

team for the Russell Tribunal on Palestine in 2012, and was a legal consultant to the Norwegian 

Refugee Council's Palestine Division as well as to Badil Resource Center for Palestinian 

Residency and Refugee Rights. She was also a Legal Consultant to the National Lawyers Guild 

(NLG) New York City Chapter working on Occupy Wall Street criminal and civil cases, and a 

2012 Spring Fling Honoree for her work. She is a founding member of the NLG’s Animal Rights 

Activism Committee and the NLG’s New York TUPOCC Chapter (The United People of Color 

Caucus), and former National Vice President of the NLG's National Chapter. She is currently on 

the Steering Committee of the US Campaign for Palestinian Rights. Currently, she is a public 

defender with the Legal Aid Society in Manhattan, New York. 

 

Professor Andrew Ayers received an A.B. From Vassar College and graduated first in his class 

from Georgetown Law in 2005. He then clerked for the Honorable Sonia Sotomayor, now a U.S. 

Supreme Court Justice, during her term on the U.S. Court of Appeals for the Second Circuit. He 

also clerked for the Honorable Gerard Lynch on the U.S. District Court for the Southern District 

of New York. After clerking, Ayers worked for nine years in the office of the New York 

Attorney General, where he was a Senior Assistant Solicitor General. He served both as a 

supervisor and as lead counsel in various high-profile cases involving immigration law, states’ 

rights, constitutional rights, environmental law, and other issues. He is currently the Director of 

the Government Law Center at Albany Law School, where he also serves as a visiting assistant 

professor. Ayers is the author of A Student’s Guide to Law School, published by the University 

of Chicago Press, as well as three articles on legal ethics and an article on immigration law. 

 

Barbara Bartoletti has been a member of the League of Women Voters since 1978 and the 

Legislative Director for the League of Women Voters of New York State since 1988.  Barbara 

oversees all legislation of interest to the League in the state legislature.  She lectures statewide on 

advocacy/issues and topics such as informed and active participation in government.  In addition, 

she offers political commentary for local television outlets in the Capital District.  She advocates 

on good government issues, as well as other League issues, to statewide editorial boards.  

Barbara has worked extensively in central Asia, where she has presented at conferences and led 

workshop training in advocacy, media relations, and coalition building in Russia and Armenia.  

Barbara also gives numerous workshops for not-for-profit advocacy organizations to help them 

impact state government.  She is a member of the Regents Advisory Commission for 

Accreditation of Proprietary Colleges and the Federal Election Assistance Commission Advisory 

Board in Washington, DC.  In July 2013, Barbara was appointed by Governor Andrew Cuomo as 



a special adviser to the Moreland Commission to Investigate Public Corruption. The 

Commission was disbanded by the Governor in 2014. 

 

Barbara Carolina Brenner, Esq., is a partner in the Latham, N.Y., law firm of Copland and 

Brenner. After graduating from the University at Buffalo School of Law in 1989, she was 

admitted to the Commonwealth of Massachusetts bar in December 1989, and the New York 

State bar in January 1990. Since then, she has limited her practice to U.S. immigration and 

nationality law. Brenner is a member of various bar associations, including the American 

Immigration Lawyers Association and the National Immigration Project of the National Lawyers 

Guild, and supports the work of local organizations including The Legal Project and the Capital 

Region Immigration Collaborative. She represents clients in a broad range of immigration 

matters, focusing primarily on family- and employment-based petitions and applications, waivers 

of inadmissibility and removability, and naturalization and citizenship cases. She enjoys 

community engagement of all kinds and lives with her wife, Carolyn Anderson, in Albany. 

 

Professor Margaret Burnham is a Professor of Law and African-American Studies at 

Northeastern University School of Law. Her research interests focus on the history of mid-

twentieth century racial violence in the United States. She studies and pursues legal and political 

initiatives to remedy past racial injustices, paying special attention to criminal justice institutions. 

Her work contributes to scholarship in human rights about transitional justice, and in American 

legal history about civil rights advocacy in and out of the courts. She is the founder and director 

of Northeastern University’s Civil Rights and Restorative Justice Project. CRRJ has compiled 

the most comprehensive archive on mid-twentieth century racially motivated murder cases in the 

United States. Prior to her academic career, Burnham served as a trial judge in Massachusetts. 

She has participated in human rights missions around the world. In 1993, Nelson Mandela 

appointed Burnham to an international human rights tribunal investigating violations in South 

Africa. In 2016, she received the prestigious Carnegie Fellowship, which is awarded to “the 

nation’s preeminent scholars and thinkers.” In the early years of her career, Burnham represented 

political activists in criminal matters such as the New York 8, the Attica Brothers, Angela Davis, 

Ben Chavis, and many others. She practiced discrimination law and criminal law with the Boston 

firms of Burnham, Stern & Shapiro and Burnham, Hines & Dilday. Burnham’s most recent on-

line commentary, “The Zigzagging Course of Racial Progress,” appeared in The Guardian on 

December 1, 2016. 

 

Jamil Dakwar, Esq., is the Director of the American Civil Liberties Union's Human Rights 

Program. He leads a team of lawyers advising ACLU national programs and affiliates across the 

country on international law. He also oversees the ACLU’s human rights research, 

documentation, advocacy and litigation before international human rights bodies. Prior to joining 

the ACLU in 2004, Dakwar worked at Human Rights Watch, where he conducted research; 

advocated; and published reports on issues of torture and detention in Egypt, Morocco, Israel, 

and the occupied Palestinian territory. Before coming to the United States, he was a senior 

attorney with Adalah: The Legal Center for Arab Minority Rights in Israel, where he filed and 

argued human rights cases before Israeli courts and advocated before international forums. 

Dakwar is a graduate of Tel Aviv University and New York University School of Law. He is an 

adjunct professor at John Jay College of Criminal Justice (CUNY). 

 



Julie Ebenstein, Esq., is a staff attorney with the ACLU Voting Rights Project. She is actively 

involved in litigating voting rights matters around the country, with cases in Kansas (challenging 

the state dual registration system), Iowa (challenging the state’s felon disenfranchisement laws), 

North Carolina (challenging cutbacks to early voting and the elimination of same-day 

registration), and Ferguson, Missouri (challenging at-large school board elections). Leading up to 

the 2012 general election, Ebenstein was a staff attorney with the ACLU of Florida. She was 

counsel in several voting rights cases, including litigation preventing reductions to early voting, a 

successful constitutional challenge to restrictions on voter registration drives, a challenge to 

Florida’s purge of the state voter rolls, and a challenge to the non-uniformity of elections laws 

among Florida counties. She also wrote and testified on the discriminatory effect of criminal 

disfranchisement laws and the intersection of over-criminalization and voting rights. Ebenstein is 

a graduate of Columbia University and Fordham University School of Law. 

 

Professor Stephen Gottlieb received a B.A. from Princeton University and an LL.B. from Yale 

University School of Law. Over the course of his career he has practiced with a New York City 

law firm; served as assistant general counsel for the Community Action for Legal Services (now 

Legal Services of New York); held chairs for distinguished visitors at Akron, Marquette, 

Cleveland-Marshall, and Suffolk schools of law; and served as a U.S. Peace Corps Volunteer in 

Iran. He was a member of the board of directors for the New York Civil Liberties Union from 

1997-2009 and the New York Advisory Committee to the United States Commission on Civil 

Rights from 1999-2004. Gottlieb is currently the Jay and Ruth Caplan Distinguished Professor at 

Albany Law School. His publications include Unfit for Democracy: The Roberts Court and the 

Breakdown of American Politics (2016); Morality Imposed: The Rehnquist Court and Liberty in 

America (2000); Jurisprudence: Cases and Materials (1st ed., 1993; 2nd ed. 2006, 3rd ed. 2015 

with West, Bix and Lytton); Public Values in Constitutional Law (editor/contributor, 1993); 

Toward a Usable Past (ed. with Finkelman, 1991); and Systematic Litigation Planning (1978). 

Gottlieb is a regular Commentator on NPR affiliate WAMC and maintains a blog entitled 

Constitution and Democracy. 

 

Samantha Howell, Esq. earned a B.A. in 2004 from Whitman College, located in Walla Walla, 

WA (so nice they named it twice) and a J.D. from Albany Law School in 2010. She currently 

serves as the President of the National Lawyers Guild - Albany Chapter, a Board Member for the 

Capital Region Chapter of the New York Civil Liberties Union and as the Training Chair for the 

National Association of Pro Bono Professionals. Samantha also serves on the New York State 

Bar Association's (NYSBA) President's Committee on Access to Justice, Pro Bono Coordinators 

Network and committee on Student Loan Assistance. She is a member of the Capital Region Pro 

Bono Committee, Capital Region Immigration Collaborative and the ABA's Committee on Legal 

Aid and Indigent Defense. She is also a co-founder, board member and facilitator with The 

Center for Community Insight, Inc., which provide poverty simulations and trainings. She also 

received the Supervising Attorney Award in 2014 from Albany Law School's Pro Bono Program 

for the work she does with the school's Prisoners' Rights Project. Samantha has worked in the 

civil legal services, public interest and pro bono fields for over fifteen years and is an activist at 

heart.  

 

 

 



Kathy Manley, Esq., is currently a solo practitioner.  Previously, Ms. Manley was at Kindlon 

Shanks & Associates from 1997-2016.  Ms. Manley’s main emphasis is criminal defense and 

constitutional rights. She concentrates on appeals, and has written many winning briefs before 

the NYS Court of Appeals, the Appellate Division, Third Department, and other courts. In 2014 

she won the case of People v. Diack, which struck down county and local sex offender residence 

restrictions throughout New York State. She works with many civil rights groups, including 

Project SALAM, the Muslim Solidarity Committee, National Lawyers Guild, and the National 

Coalition to Protect Civil Freedoms, where she serves as the Chair of the Legal Committee. She 

is also the Vice President of the Albany chapter of the New York Civil Liberties Union.  Ms. 

Manley has received many awards for her work, including the Carol S. Knox Award from the 

NYCLU Capitol Region Chapter in 2015; the Peacemaker award from Upper Hudson Peace 

Action in 2015; the Service of Justice Award from the NYS Defenders Association in 2013, the 

Ed Bloch Voices that Challenge Award from the NYS Interfaith Alliance in 2009, and the Justice 

and Peace Award from the Solidarity Committee of the Capital District in 2008. 

 

Mark Mishler, Esq., practices criminal, civil rights, and employment law in Albany, N.Y. He 

has represented many progressive activists and groups in protest- or strike-related cases, 

including activists in the anti-apartheid, AIDS funding, public education funding, peace, 

environmental, anti-police brutality, Occupy, and labor movements. Mishler has litigated first 

amendment and police misconduct cases as well as matters involving discrimination in 

employment, housing and public accommodations. He developed and taught courses on “Mass 

Incarceration: The New Jim Crow” at Albany Law School, in 2012, and at the University at 

Albany School of Criminal Justice, from 2015-16. As a community activist, Mishler served for 

20 years as an Executive Board member of the Albany NAACP, served on the steering 

committee of the Capital District Coalition Against Racism and Apartheid, and currently is a 

member of the steering committee of Capital Area Against Mass Incarceration and activist with 

Jewish Voice for Peace and the Capital District Coalition Against Islamophobia. Mishler has 

been an active member of the National Lawyers Guild since his first year in law school and is a 

member of the NLG’s Mass Defense Committee. He received a J.D., with honors, from Boston 

College School of Law in 1981, and a B.A., in music, from Brandeis University in 1978. More 

information at www.markmishlerlaw.com. 

 

Professor Sarah Rogerson earned a B.A. From Hillsdale College, a J.D. and M.A. from Seton 

Hall University, and an LL.M. from Southern Methodist University. She joined the faculty of 

Albany Law School in 2011 after completing a two-year Clinical Teaching Fellowship at 

University of Baltimore School of Law, where she taught and supervised students enrolled in the 

Immigrant Rights Clinic. Rogerson directs the Immigration Law Clinic, an experiential course 

through which students represent immigrant victims of crime including child abuse and neglect, 

domestic violence, and sexual assault. Her students also regularly participate in related 

legislative advocacy initiatives. Rogerson combines her experience as a public interest attorney 

representing immigrant adults and children in cases involving torture, domestic violence, human 

trafficking, and guardianship petitions at the Human Rights Initiative of North Texas, Inc. with 

her scholarly interests examining failures in legal systems. Her scholarship is focused on the 

intersections between domestic violence, family law, race, gender, international law, and 

immigration law and policy. Immediately after graduation from Seton Hall Law School, 

Rogerson worked for several years as an associate attorney at a law firm with practices in New 

York and New Jersey.  

http://www.markmishlerlaw.com/


 

Barbara Smith is an author, activist, and independent scholar who has played a groundbreaking 

role in opening up a national, cultural, and political dialogue about the intersections of race, 

class, sexuality, and gender. She was among the first to define an African American women’s 

literary tradition and to build Black women’s studies and Black feminism in the United States. 

Smith has been politically active in many movements for social justice since the 1960s. She has 

edited three major collections about Black women: Conditions: Five, The Black Women’s Issue 

(with Lorraine Bethel, 1979); All the Women Are White, All the Blacks Are Men, But Some of Us 

Are Brave: Black Women’s Studies (with Gloria T. Hull and Patricia Bell Scott, 1982); and 

Home Girls: A Black Feminist Anthology, 1983. Smith is also the co-author, with Elly Bulkin 

and Minnie Bruce Pratt, of Yours in Struggle: Three Feminist Perspectives on Anti-Semitism and 

Racism, 1984. She is the general editor of The Reader’s Companion to U.S. Women’s History 

with Wilma Mankiller, Gwendolyn Mink, Marysa Navarro, and Gloria Steinem, 1998. A 

collection of her essays, The Truth That Never Hurts: Writings on Race, Gender, and Freedom, 

was published by Rutgers University Press in 1998. Ain’t Gonna Let Nobody Turn Me Around: 

Forty Years of Movement Building with Barbara Smith, edited by Alethia Jones and Virginia 

Eubanks with Barbara Smith, was published by SUNY Press in November 2014. She was 

cofounder and publisher until 1995 of Kitchen Table: Women of Color Press, the first U.S. 

publisher for women of color. Smith resides in Albany, N.Y., and served two terms as a member 

of the Albany Common Council from 2006 to 2013. Currently she is the Special Community 

Projects Coordinator for the City of Albany responsible for the Equity Agenda. Smith is a regular 

panelist on WAMC Northeast Public Radio’s The Roundtable. 

 

Professor JoAnn Kamuf Ward is Associate Director for the Human Rights in the U.S. Project, 

at the Columbia Law School Human Rights Institute, where she is a lecturer-in-law and a 

supervisor in the Human Rights Clinic. Ward focuses on promoting the use of human rights 

standards and strategies to address inequality and social injustice within U.S. borders. Her work 

aims to strengthen awareness of human rights and to build domestic mechanisms to monitor, 

promote, and implement human rights. This includes research and writing, as well as 

international and domestic advocacy to improve access to basic rights at the federal, state and 

local level, working in coalition with a broad range of stakeholders. Ward engages in strategic 

litigation in domestic courts as well as advocacy at the Inter-American Commission on Human 

Rights to address systemic discrimination and inequality. She also leads the Institute's efforts to 

create resources on state and local human rights implementation, and raise awareness of the 

value added of human rights in local governance. Ward is a frequent contributor to the Law 

Professor’s Human Rights at Home Blog and Huffington Post. Her recent book chapter, “From 

Principles to Practice: The Role of US Mayors in Advancing Human Rights,” in Global Urban 

Justice, was published in June 2016. Additional publications include “Using Human Rights 

Mechanisms of the United Nations to Advance Economic Justice” in Clearinghouse Review 

Journal of Poverty Law and Policy (2011) (with Risa Kaufman) and “Human Rights 

Developments at the State and Local Level in the United States: A Bird’s-Eye View” in The 

Pennsylvania Bar Association Quarterly (April 2016) (with Sarah Paoletti). Prior to joining the 

Human Rights Institute, she worked in the general litigation group at Cleary Gottlieb Steen & 

Hamilton LLP and as an attorney at MFY Legal Services, Inc. Ward received a J.D., magna cum 

laude, Order of the Coif, from Fordham University School of Law in 2006. From 2008-09, she 

served as a fellow at Fordham Law School’s Leitner Center for International Law and 

Justice. She lives in Brooklyn, N.Y., with her husband and two children. 



 

Barbara Weiner, Esq., is a senior staff attorney emeritus in the Public Benefits and 

Immigration Units in Empire Justice Center’s Albany office. She is a 1976 graduate of San 

Francisco’s Golden Gate University and has spent most of her legal career working for legal 

services programs, both at the local level and, for the past 22 years, on a statewide level with the 

Empire Justice Center. At Empire Justice, her efforts were focused on immigration and public 

benefits issues, and most particularly on the intersection between immigration status and public 

benefits eligibility. She has provided training in this area to both public benefits advocates and to 

community groups working with immigrants around the state. Weiner has also served as legal 

counsel in the capital region for the local Office of New Americans (ONA) Opportunity Center 

under a grant awarded to the Empire Justice Center by the New York Department of State. In this 

capacity, she oversaw the work of the local ONA Opportunity Center, which provides assistance 

to immigrants with filing applications for citizenship. Her responsibilities included the 

representation of young people seeking deferred action status under the Deferred Action for 

Childhood Arrivals (DACA) program. In addition, during her tenure at the Empire Justice 

Center, Weiner co-counseled with the New York Legal Aid Society and other legal services 

programs in several major impact lawsuits aimed at remedying systemic problems in the delivery 

of public benefits to poor New Yorkers. 

 

Professor Donna Young received a B.Sc. from the University of Toronto, a J.D. from the 

Osgood Hall School of Law at York University, and an LL.M. at Columbia Law School. She 

currently teaches at the Albany Law School and is a member of the AAUP’s Committee on 

Academic Freedom and Tenure. Young is co-author of The History, Uses, and Abuses of Title 

IX, a report prepared by a joint subcommittee of the AAUP’s Committee on Academic Freedom 

and Tenure and of the Committee on Women in the Academic Profession. During 2014-2015, 

she was a staff member at the AAUP’s Department of Academic Freedom, Tenure and 

Governance. Before entering the academy, Young worked in litigation at a labor law firm in 

Toronto; as a consultant at the Ontario Human Rights Commission; and in the Legal Department 

at the City of New York, Mayor's Office of Labor Relations. She taught as an Associate in Law 

at Columbia Law School while obtaining an LL.M. She was awarded a fellowship from Cornell 

Law School's Gender, Sexuality, and Family Project and was a Visiting Scholar at Osgoode Hall 

Law School's Institute of Feminist Legal Studies in Toronto. She has also been a Visiting 

Scholar at the Facolta di Giurisprudenza, Universita Roma Tre in Rome, Italy, and a consultant 

to the International Development Law Organization in Rome, during which time she traveled to 

Uganda to conduct fieldwork on the interaction of women's property rights and HIV/AIDS. 

Young researches in the areas of academic freedom, Title IX, employment law, criminal law, 

feminist legal theory, and critical race theory.  







































































































































DISORDERLY CONDUCT : (PL 240.20 - Violation) 

§ 240.20. Disorderly conduct:  

 

“A person is guilty of disorderly conduct when, with intent to cause public inconvenience,  

annoyance or alarm, or recklessly creating a risk thereof:  

1. He engages in fighting or in violent, tumultuous or threatening behavior; or  

2. He makes unreasonable noise; or  

3. In a public place, he uses abusive or obscene language, or makes an obscene gesture; or  

4. Without lawful authority, he disturbs any lawful assembly or meeting of persons; or  

5. He obstructs vehicular or pedestrian traffic; or  

6. He congregates with other persons in a public place and refuses to comply with a lawful order  

of the police to disperse; or  

7. He creates a hazardous or physically offensive condition by any act which serves no legitimate  

purpose.”  

Disorderly conduct is a violation.  

 

The main issue with this charge, which is used extensively in both protest and non-protest  

cases, is whether there are sufficient allegations or evidence of an impact on the PUBLIC.  

Many cases have been dismissed or convictions have been reversed for this reason.  

 

Often, even where the charges are based on (5) (blocking traffic) or (6) (failure to disperse)  

the case hinges on the public harm element.  

 

CASES:  

 

People v. Baker, 20 NY3d 354 (2011) The Court of Appeals reversed a conviction where a man  

had engaged in a loud verbal altercation with a police officer, including swearing at him, in a  

public street, and it attracted a number of onlookers.  

 

The Court stated, “The significance of the public harm element in disorderly conduct cases  

cannot be overstated. ... ...[W]e have employed a contextual analysis that turns on consideration  

of many factors, including ‘the time and place...; the nature and character of the conduct; the  

number of other people in the vicinity; whether they are drawn to the disturbance and, if so, the  

nature and number of those attracted; and any other relevant circumstances.’ (Quoting People v.  

Weaver) ...[T]he risk of public disorder does not have to be realized but the circumstances must  

be such that defendant’s intent to create such a threat (or reckless disregard thereof) can be  

readily inferred. ....”  

The Court said that in that case the public outburst was brief, and was limited to a verbal  

altercation between the defendant and a police officer. While a group of bystanders was drawn to  

the confrontation, they were content to watch. The Court said that, “unlike Weaver, there was no  

significant likelihood that defendant’s brief statements - loud though they were - would disrupt  

peace and order in the vicinity.” In addition, yelling obscenities, “unaccompanied by provocative  

acts or other aggravating circumstances” will rarely allow the requisite inference of public harm.  

 



The counterpoint is People v. Weaver, 16 NY3d 123 (2011) where the Court upheld the  

conviction where the defendant was yelling at both his wife and a police officer in a public  

parking lot and street in the early morning in a small village. The Court said there were a number  

of people nearby at a time when quiet was expected. Interestingly, it was not clear if onlookers  

were attracted to the disturbance, as occurred in Baker. One distinction the Court focused on was  

the fact that a verbal altercation solely involving the defendant and the police would rarely result  

in a disorderly conduct conviction. Here the police were called because the defendant was  

already screaming at his wife in public.  

 

More recently there is People v. Gonzalez, 25 NY3d 1100 (2015) where the Court of Appeals 

reversed the conviction and granted suppression, saying there was not even probable cause for an 

arrest for disorderly conduct, where the defendant had shouted obscenities at a police officer in a 

subway station. The Court stated, at 1101: 

 

“Defendant shouted obscenities at police officers in a subway station in 

Manhattan, [2]  provoking looks of surprise and curiosity from some passengers and 

evasive movements from others. The officers followed defendant to another level of the 

station, where a police sergeant prevented him from leaving. The sergeant observed an 

illegal knife on defendant's person and arrested him.  

*** 

Here, … there is no record support for the motion court's determination that 

defendant's rant against the police officers constituted the crime of disorderly conduct. " 

'[A] person may be guilty of disorderly conduct only when the situation extends beyond 

the exchange between the individual disputants to a point where it becomes a potential or 

immediate public problem' " (People v Baker, 20 NY3d 354, 359-360, 984 NE2d 902, 

960 NYS2d 704 [2013]), quoting People v Weaver, 16 NY3d 123, 128, 944 NE2d 634, 

919 NYS2d 99 [2011]).” 

 

The Appellate Term decided People v. Canjura, 2014 WL 6980429 (App. Term, 2nd Dep’t 

2014), reversing convictions for disorderly conduct (and resisting and harassment), finding (as to 

discon) that the Information was facially insufficient because it did not allege that anyone was 

drawn to the altercation.  

 

In People v. McMillon 2015 WL 94817 (3rd Dep’t 2014) the 3rd Dep’t upheld a discon 

conviction where police were called to a disturbance and D came to the door and started 

swearing at the cop - in front of her children and some neighbors - she then made a rude gesture  

at him. It may have upheld because apparently she was so out of line and the cop kept trying to  

calm her down to no avail – so a longer time period than some other cases.  

 

(5) Blocking Vehicular or Pedestrian Traffic  

 

In People v. Jones, 9 NY3d 259 (2007), the Court reversed the conviction (the defendant had  

pled guilty and the conviction had been upheld by the appellate court) and held that standing in  

the middle of a sidewalk so people have to walk around you does not constitute blocking  

pedestrian traffic with the public harm element. This seems obvious but it wasn’t to the 1st 

Dep’t.  

https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=f86f49a3-4b81-4f69-b9ac-6605a212e9f1&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5G97-PGT1-F04J-601P-00000-00&pdcomponentid=9096&ecomp=m46g&earg=sr11&prid=176ccab5-886a-449e-87d1-d5b2e4cfdc53
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=f86f49a3-4b81-4f69-b9ac-6605a212e9f1&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5G97-PGT1-F04J-601P-00000-00&pdcomponentid=9096&ecomp=m46g&earg=sr11&prid=176ccab5-886a-449e-87d1-d5b2e4cfdc53
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=f86f49a3-4b81-4f69-b9ac-6605a212e9f1&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5G97-PGT1-F04J-601P-00000-00&pdcomponentid=9096&ecomp=m46g&earg=sr11&prid=176ccab5-886a-449e-87d1-d5b2e4cfdc53
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=f86f49a3-4b81-4f69-b9ac-6605a212e9f1&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5G97-PGT1-F04J-601P-00000-00&pdcomponentid=9096&ecomp=m46g&earg=sr11&prid=176ccab5-886a-449e-87d1-d5b2e4cfdc53
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=f86f49a3-4b81-4f69-b9ac-6605a212e9f1&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5G97-PGT1-F04J-601P-00000-00&pdcomponentid=9096&ecomp=m46g&earg=sr11&prid=176ccab5-886a-449e-87d1-d5b2e4cfdc53


 

In People v. Pesola, 37 Misc.3d 569 (NYC 2012), an OWS case, the court held that, on a motion  

to dismiss for facial insufficiency, the allegations that the defendant was part of a crowd jumping  

up and down on a public sidewalk, causing people to go into the street to walk around them, 

were NOT enough to go forward under (5) (blocking traffic). (But it was enough to go forward 

under [6] - failure to disperse).  

 

(6) Failure to Disperse  

 

In People v. Johnson, 22 NY3d 1162 (2014) the Court recently held that where the defendant and  

3 other men, alleged to be gang members, stood on a street corner and refused to move when told  

by police to leave the area, this was not enough because there was insufficient evidence of the  

public harm element. (I would prefer if they had said that an order to disperse was not lawful  

under these circumstances, but at least they reached the right result.)  

 

In Pesola, supra, the court said that where defendant was part of a crowd jumping up and down  

on a public sidewalk, causing people to go into the street to walk around them, the allegation that  

he did not move when told by police to disperse was enough to go forward with the charge.  

 

In People v. Diaz, 39 Misc.3d 1237(A) (Kings Co. Crim Ct. 2013) (a protest case) the court  

granted a motion to dismiss in the interest of justice, stating, “a video ... showed that the  

defendants were peaceably assembled and did not attempt to prevent anyone from ingress and  

egress [they were standing in front of the door of a police station.] If there was no justifiable  

reason for the protesters to move, then it cannot be said that the police’s order to disperse was  

lawful.” This is good language, but it was a lower court and it was part of a decision dismissing  

in the interest of justice, not on the sufficiency of the evidence.  

 

In People v. DeJesus, 2015 N.Y. Misc. LEXIS 3410 (Queens CO 2015) the court said “In the 

instant case the defendant was standing with four other individuals on the sidewalk, was asked to 

move, and refused. The court finds that these factual allegations do not support, for pleading 

purposes, the count of disorderly conduct (see People v Coley, 38 Misc 3d 1220[A], 967 

N.Y.S.2d 868 [Crim. Ct. New York County 2013]). …”   

 

RESISTING ARREST: PL 205.30 (“A” Misdemeanor) 

§ 205.30. Resisting arrest:  

 

“A person is guilty of resisting arrest when he intentionally prevents or attempts to prevent a  

police officer or peace officer from effecting an authorized arrest of himself or another person.”  

 

Resisting arrest is a class A misdemeanor.  

 

With this charge, the main issue is often whether there were sufficient allegation of an  

authorized underlying arrest. There have to be non-hearsay evidentiary allegations.  

 

Also, it is still unclear whether going limp can be a basis for a resisting arrest charge.  



People who affirmatively do something, like move their body back and forth, etc, can be  

charged with resisting, but the cases are divided on going limp/ purely passive resistance.  

 

CASES:  

 

People v. Alejandro, 70 NY2d 133 - there must be non-hearsay evidentiary allegations of an  

authorized underlying arrest. The Alejandro court stated:  

 

“The misdemeanor information for resisting arrest was unquestionably insufficient on its  

face. ... It is an essential element of the crime of resisting arrest that the arrest be  

authorized and, absent proof that the arresting officer had a warrant or probable cause  

to arrest defendant for commission of some offense, a conviction cannot stand. Thus, to  

comply with the statute, the factual portion of the information for resisting arrest must  

contain ‘[non-hearsay] allegations [which would] establish, if true’ that the underlying  

arrest was authorized. These essential allegations are omitted from the information here.  

...” Alejandro, supra, at 134-136, citations deleted and emphasis supplied.  

 

People v. DeJesus, 34 Misc.3d 141(A) (App. Term 2nd Dep’t 2012) - there was no authorized  

arrest (so the resisting conviction - based on a guilty plea - was reversed) where the allegations  

as to disorderly conduct were insufficient as to the public harm element.  

 

Re “going limp” and related allegations  

 

People v. Lepard, 83 AD3d 1214 (3rd Dep’t 2011) - The 3rd Dep’t upheld a conviction for  

Resisting where the defendant went to the scene of a traffic stop and apparently yelled at and  

threatened the person who was stopped (who he may have suspected of having stolen his car  

stereo). The defendant then drove away but the cop tracked him down and told him he was under  

arrest for discon. When the cop tried to cuff him, D turned away and put his hands out of reach.  

The court said there was probable cause for the arrest and thus the arrest (for discon and  

obstructing at the traffic stop) was authorized - because the cop “could have reasonably 

believed” there was enough for the public harm element of discon.) This seems to be a different 

standard than what was required for facial sufficiency in the Court of Appeals cases on both 

Discon and Resisting but leave to appeal was denied.  

 

People v. McDaniel, 154 Misc. 2d 89 (2nd Dep’t 1992) The Second Department held in this 

antiabortion protest case that going limp does not constitute resisting arrest. That is, as long as 

the person does not “affirmatively act” to resist the arrest. There can be a fine line here, i.e. 

moving your arm slightly away from the handcuffs etc, and can come down to credibility issues - 

your word against the cop’s. However, in order for the accusatory instrument to be facially 

sufficient, there must be allegations of more than simply going limp.  

 

People v. Arbeiter, 169 Misc. 2d 771 (1st Dep’t 1996) Here, the First Department followed  

McDaniel and held that going limp is not resisting arrest.  

 

People v. Canjura, 2014 WL 6980429 (App Term 2nd Dep’t 2014) - the resisting conviction was  

reversed as against the weight of the evidence where the court stated, “defendant was in the  



process of complying with the arresting officer’s order to leave the premises when that officer  

grabbed defendant’s shoulder from behind. Defendant responded thereto by merely pulling 

away.  

Moreover, the officer testified that he had never told the defendant he was under arrest prior to  

grabbing him....” (Interestingly, the court also said that even if that conviction hadn’t been  

against the weight of the evidence, it would have been reversed based on the failure to charge  

justification as to that charge.)  

 

People v. Berardi, 180 Misc.2d 922 (NYC Crim Ct 1999) (court upheld resisting where D  

chained herself to a steel pipe and said that was different from just going limp without doing  

that.)  

 

People v. Bauer, 161 Misc. 2d 588 (Watertown City Court 1994) (going limp does constitute  

Resisting.)  

 

OBSTRUCTION OF GOVERNMENTAL ADMINISTRATION IN THE SECOND 

DEGREE (OGA)(PL 195.05 - “A” Misdemeanor) 

 

§ 195.05. Obstructing governmental administration in the second degree  

 

“A person is guilty of obstructing governmental administration when he intentionally obstructs,  

impairs or perverts the administration of law or other governmental function or prevents or  

attempts to prevent a public servant from performing an official function, by means of  

intimidation, physical force or interference, or by means of any independently unlawful act, or 

by means of interfering, whether or not physical force is involved, with radio, telephone, 

television or other telecommunications systems owned or operated by the state, or a county, city, 

town, village, fire district or emergency medical service or by means of releasing a dangerous 

animal under circumstances evincing the actor's intent that the animal obstruct governmental  

administration.”  

 

Obstructing governmental administration is a class A misdemeanor.  

 

This charge is tricky -there has to be physical interference but that doesn’t always mean a  

lot -sometimes it can be approaching a scene or being in the vicinity of a scene and saying  

something (like ‘the cops are here’). The police also have to be performing an official  

authorized function, but that element is usually satisfied.  

 

Refusing to cooperate with police by not answering questions, or even by running away  

does NOT constitute Obstruction (but running away does constitute Resisting).  

 

CASES:  

 

Not enough physical interference -People v. Case, 42 NY2d 98 (1977). This case held that in  

order to constitute obstruction, there would have to be physical interference - with an official  

governmental function. Here, the defendant sent a CB message regarding the location of a  

speedtrap - this was not considered obstruction. However, this is in contrast to Davan L., below.  



 

Enough physical interference -Matter of Davan L, 91 NY2d 88 (1997) In this case, a young  

man was convicted of obstruction (or the equivalent in Family Ct) for yelling “5.0! - Cops!” to  

warn supposed drug dealers of the presence of police. The court said this was “physical” because  

it caused a physical reaction - ie a bunch of people left the area. (To me it seems the same as  

Case but occurred 20 years later with an African-American defendant in a drug case...)  

 

Enough physical interference -People v. Dumay, 23 NY3d 518 (2014). This very recent case  

upheld the facial sufficiency of an OGA charge where the defendant was alleged to have slapped  

the trunk of a police car and then stood behind the car “preventing the police from patrolling.”  

This was said to be enough even though the charge didn’t say the car couldn’t move forward.  

 

Enough physical interference -In re Joshua C., 289 AD2d 1095 (4th Dep’t 2001). The 4th  

Dep’t upheld an OGA adjudication where the police were called to a domestic dispute between  

the respondent’s parents, and they told him to leave the scene - he refused and “continued his  

disruptive behavior” - he was arrested when he approached a deputy trying to restrain his 

brother. So he was on the scene and somehow being disruptive and then approached - it didn’t 

say how he was being disruptive or how close he approached - but this was said to be enough.  

 

Not enough physical interference -In re Kendall R,, 71 AD3d 553 (1st Dep’t 2010). More  

recently, the 1st Dep’t reversed the OGA adjudication where the kid was either fighting or 

playing with some other people, failed to leave when told to do so by police, and then swore at 

police when pushed against a wall. The court said “Appellant did not struggle or do anything to  

interfere with police, and he did not intrude himself into, or get in the way of, an ongoing police  

activity. ... Any physical contact between appellant and an officer was initiated by the officer.  

Appellant’s failure to comply with the order to disperse, without more, lacked the requisite  

intentional physical component.”  

 

Not enough physical interference : -Hilderbrandt v NYC, 2014 WL 4536737 (EDNY 2014) - 

This very recent fed civil rights case examined whether there was probable cause to arrest the 

plaintiff for OGA, looking at several NY cases and saying, “[t]he physical [interference] 

requirement need not be satisfied by the use of physical force, but can be met instead by physical 

encroachment on police officers’ work or by the performance of threatening and distracting 

movements near officers. The court cited People v. Baltes, 75 AD3d 656 (3rd Dep’t 2010) where 

an OGA conviction was upheld when D came ‘increasingly closer to’ police engaged in a lawful 

function and ‘continued to interfere’ after being told to remain quiet.  

The federal court said “Failing to obey a police order, in itself, will not satisfy the requirements  

of the statute. However, ‘[w]hen failing to obey the order creates some other hazard or  

interference, it can rise to the [requisite] level. ... These cases typically involve words that have  

an interfering effect combined with unwarranted physical intrusion into an area of police  

activity.” ... Such cases, however, have not disturbed the rule that ‘words alone, even abusive  

ones, cannot give rise to probable cause to arrest for [OGA] as a matter of law.”  

 

In this case there was no probable cause for arrest where the plaintiff had approached police to  

ask a question about what the police were doing with a tenant of his, and than continued to  

calmly explain his position after the officer told him to move away. It seems that if he had been  



less calm (or the court had been less sympathetic to him for whatever reason) this could easily  

have gone the other way.  

 

In People v. Dejesus, 2015 N.Y. Misc. LEXIS 3410 (Queens CO 2015) refusing to leave the 

sidewalk was not enough – the Court stated, “The information alleges that the defendant 

blocked [*5]  pedestrian traffic with five others on a sidewalk, blocking pedestrian traffic during 

a homicide investigation and refused to leave. The Court finds, such allegations, without more, 

do not sufficiently allege any attempt or actual obstruction of an official function. Accordingly, 

the count of Obstructing Governmental Administration in the Second Degree under PL § 195.05 

is insufficient.” 

 

People v. Syska, NYLJ 1202563856163 at 1 (Dist., Suffolk Co. 2012). The court dismissed OGA  

(and Resisting) charges as facially insufficient where “the defendant did try to push past [the 

cop] in an effort to avoid to answer questions and kept screaming ‘do you have a warrant?’” The 

court said that there was not enough because the allegation was that D’s intent was not to answer  

questions. This could easily have gone the other way, and probably would have, if the cop had  

worded the allegations a little differently.  

 

People v. Ferrreira, 10 Misc.3d 441 (NYC Crim Ct 2005). Here, the court dismissed the OGA  

(and Discon and Resisting) charges for facial insufficiency where D walked away when police  

told him to stay and answer questions about a shooting where he was a witness but not a suspect.  

There was no probable cause to detain him under People v, DeBour, 40 NY2d 210, and so he had  

a right to leave under People v. Howard, 50 NY2d 583.  

 

People v. Bryan, 190 Misc. 2d 818 (Poughkeepsie 2002) This case held that running away from  

the police - even if you are a suspect and they have a right to chase you - is not obstruction,  

although it would constitute resisting arrest. People v. Tillman, 184 Misc. 2d 20 (2000) said the  

same thing.  

 

Going limp -People v. McDaniel, 154 Misc. 2d 89 (2nd Dep’t 1992) This case said the same  

about OGA as is did with respect to resisting arrest - that going limp does not constitute  

obstruction. The court stated: “...the [physical] interference must be accompanied by some  

inaction or omission, and in the absence of an independent duty to cooperate and walk to the bus  

for arrest, the omission to act is not an offense.”  

 

No Authorized Function -People v. Stewart, 32 Misc.3d 133(A) (App Term, 2nd Dep’t 2011).  

The court reversed convictions for OGA (and resisting and discon) based on legal insufficiency  

where there was insufficient evidence as to an authorized function. The police had told D to 

leave a court building which was generally open to the public at that time and she refused and 

then struggled with police. It was not established that the officer had the authority to close the  

building, so the court said there was insufficient evidence that the order to leave was authorized.  

 

In People v. Ford, 2016 N.Y. Misc. LEXIS 2658 (Bronx Co 2016) the court also found 

insufficient allegations of an “official function” where it was only alleged that the officer was 

performing his shift.  

 

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-1N31-6RDJ-8460-00000-00&context=1000516


Also, in People v. Cofield, 2015 N.Y. App. Div. LEXIS 6390 (2nd Dep’t 2015) the court likewise 

found no official function where the police pursuit of the defendant was unauthorized.  
 

Public Servant 

 

In People v. Wilson, 2015 N.Y. Misc. LEXIS 4246 (Bronx Co. 2015) there was no OGA where 

there was no proof the defendant knew  the plainclothes officer was a police officer.   

 

TRESPASS PL 140.05 - Violation (Simple Trespass) and CRIMINAL TRESPASS IN THE 

THIRD DEGREE PL 140.10 (“B” misdemeanor -in a building or enclosed area) 

 

§ 140.05. [Simple] Trespass:  

 

“A person is guilty of trespass when he knowingly enters or remains unlawfully in or upon  

premises.”  

 

Trespass is a violation.  

 

§ 140.10. Criminal trespass in the third degree:  

 

“A person is guilty of criminal trespass in the third degree when he knowingly enters or remains  

unlawfully in a building or upon real property  

 

(a)which is fenced or otherwise enclosed in a manner designed to exclude intruders; or (various  

other sections involving, for example, schools and railroads)  

Criminal trespass in the third degree is a class B misdemeanor. 

 

CASES:  

 

Here, if the property is not open to the public, the evidence has to show that the person had  

reason to know they were not allowed to be there, either because it was conspicuously  

posted, or because that fact was communicated to them.  

 

If the property is public, but the defendant has been banned, the ban must not be based on  

the defendant’s constitutionally or statutorily protected activity. People v. Leonard, 62  

NY2d 404 (1984).  

 

BUT the place in Leonard was a public university, as opposed to private property often open to  

the public, such as a mall, where people can be banned for engaging in First Amendment  

activity. See Downs v. Town of Guilderland, 70 A.D.3d 1228 (3rd Dep’t 2010) where the Third  

Dep’t, following the Court of Appeals in Shad Alliance v. Smith Haven Mall, 66 NY2d 496  

(1985) held that first amendment rights don’t apply at malls because there is said to be  

insufficient “state action.”  

 

If the property is partly open to the public, the person can be charged with trespass if they  

enter into the portion of the property not open to the public. See People v. Gaines, 74 NY2d  



358 (1989).  

 

A person who has a reasonable belief that they are licensed to be on premises can’t be  

convicted of trespass. People v. Basch, 36 NY2d 154. But in People v. Jackson, 38 AD3d 1052  

(3rd Dep’t 2007) the court said that under the circumstances it wasn’t reasonable for D to think 

he could go back to his old girlfriend’s place to get his stuff.  

 

 

Criminal Trespass - re “fenced or otherwise enclosed in a manner designed to exclude  

intruders” applies to buildings - in People v. Moore, 5 NY3d 725 (2005) the Court of Appeals  

upheld the dismissal of this charge where the accusatory instrument did not allege that the  

building in question was fenced or otherwise enclosed in a manner designed to exclude  

intruders. The Court pointed out that the word “premises” in the Simple Trespass statute includes  

buildings, so in order for it to be more serious, it had to be more than just a “building.” But the  

writer of the McKinney’s Practice Commentary thinks this doesn’t make sense and that the  

Legislature should fix it.  

 

Moore was followed in People v. O'Leary, 41 Misc.3d 144(A) (App Term 2nd Dep’t 2013) (and  

some other cases) where a criminal trespass conviction in a stairway was vacated for this reason.  

And see People v. James, 28 MIsc.3d 345 (NY Co. 2010) (charge of Criminal Trespass in the  

third degree dismissed as facially insufficient).  

 

In People v. Crespi, 2017 N.Y. Misc. LEXIS 113 (NY Co. 2017) the court found that a fenced 

playground did not suffice, stating, “The allegation that defendant was observed inside a 

playground that was enclosed by a fence does not permit a reasonable inference that defendant's 

presence inside the playground was unlawful. A Fence may serve many purposes. In the case of 

a playground, a fence may be designed to secure children and confine play activity. Whether the 

fencing around a place is designed to exclude intruders depends on the facts and circumstances 

of each place. Absent additional facts, the court may not reasonably infer that the fence around 

the playground referenced in the information was designed to exclude intruders.” 

  

LOITERING by wearing a mask PL 240.35(4) 

Pl 240.35(4) provides “4. Being masked or in any manner disguised..., loiters, remains or  

congregates in a public place with other persons so masked ...; except that such conduct is not  

unlawful when it occurs in connection with a masquerade party or like entertainment if, ...  

permission is first obtained from the police...”  

 

First, similar to Disorderly Conduct, this must occur in a public place.  

 

Secondly, it sounds as though, by use of the phrase “with other persons” that there must  

be at least 3 people congregating together wearing masks.  

 

Third, the exception for a “masquerade party or like entertainment” can sometimes be  

invoked successfully. 



The New York cases involving interpretation of PL 240.35(4) all involve large  

groups of people who covered their faces (with hoods or bandanas) during a demonstration with  

the intent to obscure their identities. See, i.e., Church of the Ku Klux Klan v. Kerik, supra;  

People v. Aboaf, 187 Misc.2d 173 (NY Co. 2001); People v. Bull, 5 Misc.3d 39 (App. Term, 1st  

Dep’t 2004). The Second Circuit stated in Kerik, at 205, that the statute was “aimed at deterring  

violence.” In Bull, supra, at 41, the court noted that the defendants were likely trying to conceal  

their identity because they were in possession of items such as “…paint-filled balloons and metal  

‘slingshot’-type ‘cans’ used for ‘hurling’ such balloons.”  

 

The Loitering statute contains an exception when permission is obtained for a “masquerade party 

or like entertainment.” Tt has been held that a street theater protest falls within this exception and 

qualifies as “like entertainment.” Schumann v. New York, 270 F. Supp. 730 (SDNY 1967). That 

case involved the Bread and Puppet Theatre, which performed in New York City.  

 

FIRST AMENDMENT, OVERBREADTH AND VAGUENESS 

There have been several cases which had held that anti-mask statutes such as this one  

violate the First Amendment – and/or are unconstitutionally overbroad and vague -when they are  

not construed to require an intent to conceal one’s identity or an intent to harm others in some  

way. Church of the American Knights of the Ku Klux Klan v. City of Erie, 99 F. Supp.2d 583  

(WDPA 2000) (an anti-mask ordinance, even though it contained several other intent  

requirements, was unconstitutionally overbroad and vague due to its impact on First Amendment  

protected speech); American Knights of the Ku Klux Klan, 50 F. Supp.2d 835 (NDIN 1999) (an  

anti-mask ordinance, even though it required an intent to conceal one’s identity, violated the  

First Amendment); Aryan v. Mackey¸462 F.Supp. 90 (NDTX 1978) (University could not 

prevent students from wearing masks at protest – they had a First Amendment right to do so); 

Robinson v. Florida, 393 So.2d 1076 (Sup. Ct. FL 1981) (Florida’s high court held that a nearly 

identical anti-mask statute was unconstitutionally overbroad); Daniels v. State, 448 SE2d 185 

(Sup. Ct. GA 1994) (Georgia’s high court construed a very similar anti-mask statute to require an 

intent to conceal one’s identity and knowledge that one’s actions are intimidating); Hernandez v.  

Commonwealth, 406 SE2d 398 (Ct. App. VA 1991) (VA appellate court construed a very similar  

anti-mask statute to require an intent to conceal one’s identity); Ghafari v. Municipal Court, 87  

Cal.App.3d 255 (Ct. of Appeal, 1978) (CA appellate court held that an anti-mask ordinance, 

even though it required an intent to conceal one’s identity, was unconstitutionally overbroad and  

vague in violation of the First Amendment.)  

 

INAPPROPRIATE ORDERS OF PROTECTION 

Some  jurisdictions have started to grant orders of protection (OOPs) under CPL 530.10 and 

530.13 (which are supposed to be used to protect a victim of a crime, or certain witnesses) to 

improperly keep protestors away from certain places. In DeWitt Town Court, these OOPs have 

been granted to “protect” the Commander of Hancock Air Base (where drones are flown to kill 

people in Afghanistan and elsewhere) and keep drone protestors away from the base, with the 

threat of a misdemeanor contempt violation. (They have been “stay away” orders.) This is 

currently at the Court of Appeals in People v. Grady Flores. 

 

CPL 530.13 (1) provides that OOPs can be issued “for good cause shown.” (Preconviction  



they are “temporary” and once the case is resolved, the temporary OOP becomes a  

nullity and if there is a conviction, a “permanent” OOP may be issued.  

 

According to CPL 530.13(4) for a felony conviction, the OOP may last for up to eight  

years from the sentencing or the person’s release from incarceration (whichever is later). For an  

“A” misdemeanor, it can last up to five years, and for any other offense, it can last up to two  

years.  

 

CASES  

 

Inappropriate protected party  

 

People v. Konieczny, 2 NY3d 626 (2004) trial court has no authority to issue OOP for someone  

who was not a victim or witness  

 

People v. Raduns, 70 AD3d 1355 (4th Dep’t 2010) - trial court had no authority to issue OOP for  

someone who was not a victim or witness.  

 

People v. Somerville, 72 AD3d 1285 (3rd Dep’t 2010) - Permanent OOP could not be issued for  

witness who testified at trial but did not actually witness the offense for which D was convicted.  

 

People v. Collier, 35 AD3d 1037 (3rd Dep’t 2006) - OOP could not be issued in favor of people  

who were not victims or witnesses.  

 

McKeon v. Heath, 2013 WL 5818591 (EDNY 2013) OOP could not be issued in favor of people  

who were not victims or witnesses. (But they were not considered part of the sentence so they  

didn’t render it invalid.)  

 

People v. Shultis, 61 AD3d 1116 (3rd Dep’t 2009) - OOP was overbroad in that it directed D to  

 

stay away from all individuals under 18 rather than just victims or witnesses.  

 

Contempt charges based on invalid OOPs  

 

If the OOP is not challenged in the trial court, the issue of its validity may not be raised on  

appeal of that case (or a contempt case based on violating it). People v. Konieczny, 2 NY3d  

626 (2004)  

 

But in Konieczny the Court also said that even though the D didn’t challenge the OOP [the  

challenge was based on the protected party not being a victim or witness] he could challenge it in  

the contempt case. (The problem was that he didn’t do that, pleading guilty to contempt and then  

raising the issue on appeal for the first time.) The Court said, “FN1 -..Defendant apparently did  

not object to the order of protection when it was issued in the [earlier case] ... In a later contempt  

proceeding, defendant remained free to pursue the argument that the order of protection was not  

properly issued, notwithstanding his failure to appeal in the earlier proceeding.”  

 



In People v. Trombley, 91 AD3d 1197 (3rd Dep’t 2012), the 3rd Dep’t similarly held that D  

couldn’t challenge an OOP - in a contempt case - for the first time on appeal.  

 

In People v. Panetta, 41 Misc.3d 614 (Middletown City Ct 2013) the Court dismissed a contempt  

charge where the underlying OOP was not valid in that it was granted in favor of people  

(employees at animal rescue operations) who were not victims or witnesses. The court said as  

such, it was “not a lawful mandate” and could not be the basis for a contempt charge. See also  

People v. Muchuca, 43 Misc.3d 1220(A) (NYC Crim Ct. 2014).  
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ABSTRACT
In 2012, the Pennsylvania Bar Association passed a resolution in support of

the international treaty on women's rights, highlighting the inherent connection
between the Association's long-standing commitment to fair treatment for all
and universally applicable human rights standards.

The Association's support echoes the growing recognition that human rights
have a place here at home in the United States. This article situates the BarAssoci-
ation's resolution within the broader efforts of lawyers to "bring human rights
home." Focusing on developments at the state and local level, including in
Pennsylvania, it illustrates some of the ways that human rights are shaping the
domestic legal and policy landscape in U.S. states and municipalities to address
discrimination and foster equality for all, regardless of race, gender, national
origin, economic status, or zip code. Using examples of litigation and advocacy
regarding gender equality, criminal justice, and immigration, as a lens to view
the impact of human rights, this article introduces foundational human fights
concepts and their applicability to some of the challenging issues Pennsylvani-
ans confront.

INTRODUCTION
In 2012, the Pennsylvania Bar Association joined voices across the country calling

on the United States to ratify the Convention on the Elimination of All Forms of

1. JoAnn Kamuf Ward is a Lecturer-in-Law at Columbia Law School and Associate Director of the
Columbia Law School Human Rights Institute's Human Rights in the U.S. Project. She is co-counsel in
Henry Hill et al. v. United States, and was previously co-counsel in Jessica Lenahan (Gonzales) v. United States.

Sarah Paoletti, Practice Professor of Law at the University of Pennsylvania Law School, founded and di-
rects the law school's Transnational Legal Clinic. She served as a member of the Civil and Equal Rights
Committee of the Pennsylvania Bar Association, and has acted as co-counsel to Petitioners in cases and
hearings before the Inter-American Commission on Human Rights addressing immigrant rights.
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Discrimination Against Women (CEDAW). 2 In so doing, the PBA offered its "sup-
port of the goal to advance the rule of law in the world and.., universal legal
standards and structures to deal with human rights."3 The PBA also recognized the
inherent connection between the goals of CEDAW, core human principles, and the
Association's commitment to "the administration of justice, including the defense

of civil rights, fair treatment of all individuals, and the
Through increased avoidance of discrimination and unfair bias."4 In pass-

fluency in interna- ing the resolution, the PBA recognized that, like all of

tional human rights the core human rights agreements, CEDAW is premised
on the idea that all people should be able to enjoy

principles, lawyers are human rights and fundamental freedoms on an equal

shaping new strategies basis.5

to approach the chal- Four years after the PBA offered support for CEDAW,

lenges that confront the United States has still not ratified the Convention,
Penges and has failed to ratify other significant international
Pennsylvania and its human rights treaties, such as the Convention on the

municipalities. Rights of the Child (CRC)6 and the Convention on the
Rights of Persons with Disabilities.7 Nonetheless, the

United States continues to be a prominent champion of human rights both on the
global stage and domestically, in rhetoric if not always in action. When our gaze
shifts to states and localities, we see greater willingness to take up the mantle of hu-
man rights. CEDAW, for example, has been enshrined into law in several jurisdic-
tions, and has garnered support from city officials, as well as the U.S. Conference of
Mayors. More than a dozen cities and states have also expressed support for the
Convention on the Rights of the Child, some urging the Senate to ratify the agree-
ment, while others focus on the valuable role of CRC principles in local decision-
making.8 As explored further below, lawyers have played a key role in these efforts.9

2. Convention on the Elimination of All Forms of Discrimination Against Women, Dec. 18, 1979, 1249
U.N.T.S. 20378 (entered into force Sept. 3,1981) [hereinafter CEDAW].

3. PENNSYLVANA BAR ASSOCIATION CIL & EQUAL RIGHTS COMMITrEE, Resolution in Support of U.S.
Ratification of the United Nations Convention on the Elimination of all Forms of Discrimination Against
Women (Mar. 8, 2012), [approved by the House of Delegates on May 11, 2012], available at https://www.
pabar.org/public/committees/CfVO1/resolutions/Civi%2Equal%22Rights%2Cmte%20CEDAW%20
Resolution-final.pdf.

4. Articles of Incorporation, PENNSYLVANIA BAR AssoCAnoN, http://www.pabar.org/public/bylaws/by-
lawsarticles.asp (last visited Mar. 5, 2016); Civil & Equal Rights Committee - About, PENNSYLVANIA BAR
ASSOCIATION, http://www.pabar.org/public/committees/civileql/about/mission.asp (last visited Mar. 5,
2016).

5. Comm. on the Elimination of Discrimination Against Women, General recommendation on
women's access to justice, U.N. Doc. CEDAW/C/GC/33, art. 3 (July 23, 2015).

6. The U.S. participated in drafting the Convention under the Reagan and George H.W. Bush
Administrations. THE U.N. CONVENTION ON THE RIGHTS OF THE CHILD: AN ANALYSIS OF THE TREATY PROVI-
SIONS AND IMPLICATIONS OF U.S. RATIFICATION 13 (Jonathan Todres, Mark E. Wojcik & Cris R. Revaz, eds.,
Transnational Publishers 2006).

7. The U.S. has ratified three of the core human rights treaties under the leadership of both Republican
and Democratic presidents. The Covenant on Civil and Political Rights (ICCPR) was ratified in 1992, un-
der President George H.W. Bush. The International Convention on the Elimination of All Forms of Racial
Discrimination (CERD) and the Convention Against Torture (CAT) were ratified under President Bill
Clinton, in 1994. U.S. ratification, however, is subject to a number of conditions that impact their reach
and scope. See Louis Henkin, U.S. Ratification of Human Rights Conventions: The Ghost of Senator Bricker, 89
AM. J. INT'L L. 341, 346 (1995).

8. In 2009 and 2010, the City Councils in Chicago and Los Angeles, respectively, passed resolutions
committing to"advance policies that are in line with the principles of the Convention on the Rights of the
Child in all city agencies." See CITY OF CHICAGO, Resolution Adopting the UN Convention on the Rights
of the Child (Feb.11, 2009); Los ANGELES, Resolution on the Convention on the Rights of the Child, 10-0415
(Mar. 10, 2010). Prior to 2009, Austin, TX; Cambridge, MA; Cleveland, OH; Detroit, MI; Grand Rapids,
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Long viewed as"laboratories of democracy,"10 U.S. states and localities are on the
forefront of efforts to"bring human rights home."11 The growing patchwork of state
and local laws and policies grounded in human rights makes sense, as human rights
are experienced at the local level. As Eleanor Roosevelt, a key drafter of the Univer-
sal Declaration of Human Rights, the foundational international human rights
agreement,12 emphasized, human rights begin"[iln small places, close to home ...
Such are the places where every man, woman, and child seeks equal justice, equal
opportunity, equal dignity without discrimination. Unless these rights have mean-
ing there, they have little meaning anywhere."13

Human rights, as defined for the purposes of this article, are internationally
accepted norms that are universal-they apply equally to all people, and encompass
the full range of civil, political, social, economic, and cultural rights. The human
framework is premised on the belief that all rights are interconnected, and that to
achieve dignity, equality, and freedom from discrimination, governments should
take steps to create conditions where basic needs can be met.14

EXAMPLES OF HUMAN RIGHTS IN LAW & POLICY
Increasingly, U.S. states and municipalities are acknowledging the human rights

dimensions of their work, and core human rights principles are permeating conver-
sations on a range of issues, including equality for women, juvenile justice, and
immigrant and migrant's rights, among others. State and city efforts to tackle these
issues are establishing links between local law and policy and international human
rights, including in Pennsylvania. In 2007, the Pennsylvania Human Rights Commis-
sion was among the state-based agencies that contributed to a review of the U.S.
human rights record. The Commission provided disaggregated data on cases in-
volving race, color, and national origin in employment, housing accommodation,
and education for inclusion in the U.S. government's report on U.S. compliance with
the International Convention on the Elimination of All Forms of Racial Discrimina-
tion.15 In 2011, the Pittsburgh City Council declared Pittsburgh a human rights city,

MI; Kansas City, MO; Minneapolis, MN; NewYork, NY; San Diego, CA; and Savannah, GA as well as the
states of Rhode Island, Vermont, South Carolina, Hawaii, and New York also passed resolutions calling
for ratification of the CRC. See Columbia Law School Human Rights Institute, Bringing Human Rights
Home: How State and Local Governments Can Use Human Rights to Advance Local Policy 10-11 (2012), available
at https://web.law.columbia.edu/sites/default/files/microsites/human-rights-institute/files/Bringing%
20Human%2ORights%2OHome.pdf.

9. See Risa Kaufman, The Bringing Human Rights Home Lawyers'Network: A Profile, 41 ABA HUMAN RIGHTS
MAGAZINE HOME 20 (2015) (noting "2015 marks the fifteenth anniversary of the Bringing Human Rights
Home Lawyers' Network, which connects more than 800 lawyers around the country who are integrating
human rights to advance domestic advocacy.").

10. Justice Brandeis famously articulated the idea that states are uniquely situated to innovate in law
and policy-making. See New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting). As
recently as September 2015, U.S. federal government representatives have invoked this idea to empha-
size the critical role of state, local, and tribal governments in human rights monitoring and implementa-
tion. See Keith Harper, Remarks by Ambassador Keith Harper U.S. Permanent Representative to the Human
Rights Council as delivered at the Universal Periodic Review (UPR) of the United States (Sept. 24, 2015),
https:l/geneva.usmission.gov/2015/09/24/ambassador-harper-im-very-proud-to-be-before-you-today-
for-the-adoption-of-the-second-upr-of-the-united-states/.

11. The growing movement to bring human rights home is widely documented, including in practice-
oriented publications. See, e.g., 41 AMERICAN BAR ASSOcAnON HUMAN RIGHTS MAGAZINE (2015) (dedicated
to human rights in the United States); CLEARINGHOUSE REV. ON POVERTY L. & POL. (Fall 2011) (same).

12. G.A. Res. 217 (III) A, Universal Declaration of Human Rights (Dec. 10, 1948).
13. Eleanor Roosevelt, Remarks at the United Nations Commission on Human Rights (March 27, 1958).
14. See Bringing Human Rights Home, supra note 8 at 10.
15. Columbia Law School Human Rights Institute & Int'l. Assoc. of Official Human Rts. Agencies,

Implementing Recommendations from the Universal Periodic Review, A Toolkit for State and Local Human Rights
and Human Relations Commissions (Aug. 2011).
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emphasizing the intent to "join[ I other human rights cities around the world in
working to provide leadership and advocacy to secure, protect, and promote human
rights for all people."16 Also in Pittsburgh, a coalition of organizations are consider-
ing ways to make the rights enshrined in CEDAW a local reality.17

Most recently in 2015, Philadelphia City Councilwoman Quinones-Sanchez af-
firmed that human rights are a concern for local government. Announcing City
Council approval of legislation to improve access to affordable water for members
of Philadelphia's low-income communities, Councilwoman Quinones-Sanchez
quoted United Nations human rights experts' finding that"'[ilt is contrary to human
rights to disconnect water from people who simply do not have the means to pay
their bills." 18

These examples from Pennsylvania illustrate some of the ways that human rights
are shaping local law, policy, and practice. To sketch out a fuller picture, we turn now
to ways that human rights principles have been invoked to foster gender equity,
frame new approaches to domestic violence, and tackle detention among the partic-
ularly vulnerable populations of youth and immigrants.

Women's Rights
In 1998, San Francisco became the first city to enshrine human rights principles

into local law when the City passed an ordinance based on CEDAW principles. The
law, which calls for the city to "integrate gender equity and human rights into all its
operations" and eradicate discriminatory policies, including those with a disparate
impact on women,19 was initiated by a coalition of advocates and lawyers inspired
by participation in the U.N. World Conference on Women. Proponents of the
CEDAW framing were drawn to several core elements of a rights based approach to
improving gender equity, specifically the proactive orientation of human rights
standards, which calls for actions to identify and address inequities, and the broad
prohibition against all forms of discrimination, regardless of intent.20

The San Francisco ordinance, ultimately drafted in partnership with the city attor-
ney, does not include a private right of action. Instead, as a key mechanism to mea-
sure progress and foster accountability, the ordinance mandates that city agencies
undertake a gender analysis of budget, services, and employment practices to iden-
tify discrimination and barriers to equality for women, and to formulate corrective
policies.2 1 The ordinance has led to improvements in data collection and service de-
livery; increased gender equity in employment; and the passage of paid parental
leave legislation in the city.2 2 San Francisco's experience has inspired other jurisdic-
tions, including Los Angeles, California, and Miami-Dade County, Florida to incor-
porate CEDAW into local law.

16. CITY OF PITTSBURGH, Human Rights Proclamation 2011-1649 (Apr. 2011).
17. See, Pittsburgh for CEDAW, Women and Girls Foundation, http://wgfpa.org/cedaw/ (last visited Feb.

25, 2016).
18. Quninoz-Sanchez reflected on these impacts on the day the City Council passed Bill No. 1140607.

See Press Release, Quinones-Sanchez Legislation to Improve Water Bill Collections, Protect Low-Income
Water Customers, Passes City Council, https:/Iwethepeopleofdetroit.com12015/06/22/philadelphia-passes-
income-based-water-affordability-plan/ (last visited Feb. 25, 2016).

19. S.F., Cal., SF CEDAW Ordinance, Ch. 12K (Board of Supervisors, 1998).
20. See, e.g., Martha F. Davis, Thinking Globally, Acting Locally: States, Municipalities, and International

Human Rights, in 2 BRINGING HUMAN RIGHTS HOME (Cynthia Soohoo et. al., eds. 2008).
21. Id.; See also Bringing Human Rights Home, supra note 8 at 22.
22. Anu Menon, Human Rights in Action: San Francisco's Local Implementation of The United Nations'

Women's Treaty (CEDAW), 5-7 (2010); WILD for Human Rights, Respect, Protect, Fulfill: Raising the Bar on
Women's Rights in San Francisco (2008).
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To implement its CEDAW ordinance, Los Angeles undertook a 2014 study on the
status of women and girls in the city,23 which culminated in a report concluding that
"women and girls [of Los Angeles] have been measurably disadvantaged."24 This
finding was a springboard for executive action to create a city government Gender
Equity Coalition to spearhead municipal initiatives to "achieve gender parity" and
"close the gap in opportunities based on sex and gender, which include the creation
of departmental equity action plans."25

Absent a CEDAW ordinance, other cities have begun to use the treaty as a blue-
print for progress, including Louisville, Kentucky,26 and Salt Lake City.2 7 As this
momentum grows, the D.C.-based Leadership Conference on Civil and Human
Rights, and the Women's Intercultural Network, along with the NGO Committee on
the Status of Women in NewYork are leading a national"Cities for CEDAW" cam-
paign,28 endorsed by the U.S. Conference of Mayors.29

Efforts to develop innovative rights-based local-level solutions to the pervasive
problem of gender-based violence in the United States, while complementary to
CEDAW initiatives, have followed a somewhat different trajectory, emanating di-
rectly from a landmark 2011 decision by the Inter-American Commission on
Human Rights-the human rights monitoring body for the Americas, headquar-
tered in Washington, D.C.30 The Inter-American case was brought by Jessica
Lenahan (then Gonzales) to seek redress for the death of her three children, which
occurred when her estranged husband took her children from her home in violation
of a restraining order and the Castle Rock, Colorado, police failed to respond to her
multiple calls to enforce the order, and locate the children. (The three girls were
found deceased in the back of the estranged husband's car after a shoot-out with
police that also left him dead).31 Before this case was filed with the Commission, it
wound its way through U.S. courts, including the Supreme Court,32 which held in
Town of Castle Rock v. Gonzales in 2005 that Gonzales had no federal constitutional
right to police enforcement of her restraining order. However, key questions, includ-
ing the exact cause, time, and place of the death of Ms. Lenahan's daughters, re-
mained unanswered.

Seeking answers to these questions, Ms. Lenahan and her legal team filed a peti-
tion with the Commission. The Commission found that that United States violated

23. Office of Los Angeles Mayor Eric Garcetti, Report on the Status of Women and Girls - Los Angeles, at
http://www.lamayor.org/statusofwomen (last visited Mar. 5, 2016).

24. CITY OF Los ANGELES, Executive Directive No. 11, Gender Equity in City Operations (Aug. 26,2015).
25. Id.
26. See e.g., You just made history!"Louisville passes resolution supporting women, girls, LOUISVILLE KY. CrrY

NEWS (Nov. 14, 2014), https:/llouisvilleky.gov/news/%E2%80%9Cyou-just-made-historyE2%80%9D-
louisville-passes-resolution-supporting-women-girls.

27. SeeThe Salt Lake City Human Rights Commission and the Mayor's Office of Diversity and Human
Rights, The Status of Women in Salt Lake City (May 2013), http:lwww.slcdocs.com/ODHR/SLCWomen_
Report.pdf.

28. SeeAbout US, Cities for CEDAW, http://citiesforcedaw.org/about/ (last visited Mar. 5,2016). See also
Tarah Demant, The Effort to Bring Human Rights Home, 41 ABA Human Rights Magazine Home 17 (2015).

29. U.S. CONFERENCE OF MAYORS, Resolution in Support of Cities for CEDAW Initiative and
Encouraging Cities to Implement the Principles of the U.N. Convention on the Elimination of All Forms
of Discrimination Against Women (June 2014).

30. Caroline Bettinger-Lopez, The Inter-American Human Rights Commission, A Primer, 42 CLEARINGHOUSE
REV. J. OF POVERTY L. & POL. 581 (2009).

31. For a full account of the facts see Caroline Bettinger-Lopez, Introduction: Jessica Lenahan (Gonzales)
v. United States: Implementation, Litigation, and Mobilization Strategies, 21 J. OF GENDER, SOC. POL'Y & THE L.
(2013); Final Observations Regarding the Merits of the Case, Gonzales v. United States, Petition No. 1490-
05, Inter-Am. Comm'n H.R., Report No. 52107, OEA/Ser.L./V/II.128, doc. 19 (2007).

32. Town of Castle Rock v. Gonzales, 545 U.S. 748 (2005).
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the human rights of Lenahan and her daughters by failing to take adequate steps to
protect them from violence under the circumstances.33 The decision set forth com-
prehensive recommendations for changes to U.S. law and policy pertaining to do-
mestic violence, as well for individual remedies. The Commission's analysis and
findings are significant as they are grounded in the internationally accepted due
diligence standard, which in the context of gender-based violence, calls on govern-
ments to prevent violence from occurring and protect potential targets, as well as to
ensure adequate responses and remedies when violence does occur.34

Ms. Lenahan has had limited success in moving the federal government to com-
ply with the full scope of the Commission's recommendations.35 But, since 2011,
states and localities have been leading in efforts to acknowledge the Commission's
decision, the underlying human rights principles, such as due diligence, and their
relevance to local policy. More than twenty municipalities have passed resolutions
declaring freedom from domestic violence a human right.36 While the language in
these resolutions varies, most cite to core international human rights agreements
and the Lenahan case. They further highlight the importance of joining international
leaders to recognize domestic violence as a human rights concern, and indicate that
governments have a responsibility to secure the right to be free from violence, and
some include calls to action.

In Baltimore, Maryland, the Family Law Clinic at University of Baltimore spear-
headed the local resolution effort, with support from the Women's Law Center of
Maryland.37 Advocates who supported the 2012 City Council resolution38 envisioned
it as a catalyst to raise public awareness of the prevalence of domestic violence,39

and a potential tool for local organizations, including Baltimore's Maryland Legal
Aid, to bolster their advocacy. In the same year, the Miami-Dade County Board of
Commissioners adopted a similar resolution,40 which has been used as a tool to
strengthen legal protections. The resolution is cited in the 2015 amendment to the
County's anti-discrimination ordinance, which adds victims of domestic violence,

33. Lenahan (Gonzales) v. United States, Case 12.626, Inter-Am. Comm'n H.R., Report No. 80/11 (2011).
34. The U.N. Rapporteur onViolence Against Women has articulated the core elements of the due dili-

gence standard, which is drawn from a number of human rights treaties, including CEDAW. See, e.g.,
Special Rapporteur on Violence against Women, The Due Diligence Standard as a Tool for the Elimination of
Violence Against Women, 17, U.N. Doc. E/CN.4/2006/61 (Jan. 20, 2006); Special Rapporteur on Violence
against Women, Report of the Special Rapporteur on Violence Against Women, Its Causes and Consequences,
Mission to the United States, U.N. Doc. A/HRC/17/26/Add.5 (June 6, 2011).

35. The Department of Justice recently released guidance for law enforcement on gender bias policing,
one of the actions that counsel in the case called for in the wake of the Lenahan decision. See Letter to Dr.
Santiago A. Canton, Executive Secretary Inter-American Commission on Human Rights, in re: Re. Case
12.626-Jessica Lenahan (Gonzales) v. United States 10 (Mar. 19, 2012), at https://www.aclu.org/files/assets/
iachr-working-meeting_03_24_12_-_petitioners letterfinal.pdf. The guidance notes that it "is intended
to reflect and further the department's partnership with the police leaders, line officers and detectives
who work tirelessly to ensure that policing is free from bias and to uphold the civil and human rights of
the communities they serve." U.S. Dep't. of Justice, Identifying and Preventing Gender Bias in Law Enforce-
ment Response to Sexual Assault (2015).

36. See Freedom from Domestic Violence as a Fundamental Human Right Resolutions, Presidential Proclamations,
and Other Statements of Principle, Cornell Law School, http://www.lawschool.cornell.edu/womenand
justice/DV-Resolutions.cfm (last visited Mar. 5, 2016.

37. This section, and the description of efforts in Baltimore in particular, draws from research and
interviews conducted by Columbia Law School's Human Rights Institute and a subsequent Institute
publication. See Bringing Human Rights Home, supra note 8 at 16-17.

38. CITY OF BALTIMORE, A Council Resolution Concerning The Freedom from Domestic Violence is a
Fundamental Human Right, Council Bill 12-0034R (Mar. 19, 2012).

39. Joe Surkiewicz, UB Family Law Clinic looks at the big picture, THE DAILY RECORD, (May 28, 2012),
40. MiAI-DADE COUNTY, Resolution Expressing the Board's Intent to Declare that Freedom from

Domestic Violence is a Fundamental Human Right (July 17,2012), http://www.miamidade.gov/govaction/
matter.asp?matter=121380&file=true&yearFolder=Y2012FL.pdf.
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dating violence, or stalking to the list of protected classes.41 Complementing these
efforts, in 2014, the Colorado State Senate issued a tribute to Jessica Lenahan, rec-
ognizing her role in connecting international human rights standards to the
domestic sphere.42

Juvenile Life Imprisonment without Parole
The United States stands alone in the world as a country that sentences youth to

life in prison with no opportunity for release for crimes committed before they
reach the age of 18 ("JLWOP"). 43 In thirty-four U.S. states, a child can be sentenced
to JLWOP, and approximately 2,500 individuals people are currently serving this
sentence.

Life without parole sentences are clearly out of step with international human
rights law. The sentences have been found to violate the three core human rights
treaties the U.S. has ratified, and the CRC expressly prohibits JLWOP.4 4 The U.N.
General Assembly has repeatedly called for cessation of these sentences,45 which
have been condemned by regional human rights bodies as well.46 Lawyers have
used the fact that the U.S. is an outlier in domestic litigation, state-level campaigns,
and engagement with international human rights monitoring bodies.

Pennsylvania holds approximately 450 people serving JLWOP-the largest num-
ber for any state in the country.47 It is one of the four states that incarcerate half of
the total JLWOP population, alongside Michigan, Louisiana, and California.48

But the domestic legal landscape is shifting in response to a trifecta of recent
Supreme Court decisions and related advocacy, which have placed limits on the cir-
cumstances where it is permissible to sentence a youth to life without the opportu-
nity for the review of their sentence.

Human rights framing has informed national and state level campaigns. A broad-
based state-wide coalition, comprised of national groups including Human Rights
Watch and the Campaign for the Fair Sentencing of Youth, as well as faith-based
groups, families of crime victims, law enforcement officials, and other local partners,49

41. MIAMI-DADE COUNTY, Ordinance Amending the Code of Miami-Dade County to Prohibit
Discrimination Based on Status as a Victim of Domestic Violence, Dating Violence, or Stalking (Feb. 12,
2015).

42. 69th G.A., 2nd Sess (Colo. 2014).
43. CONNIE DE LAVEGA ET AL., CRUEL AND UNUSUAL: U.S. SENTENCING PRACTICES IN A GLOBAL CONTEXT 61

(2012); Connie de la Vega & Michelle Leighton, Sentencing Our Children to Die in Prison: Global Law and
Practice, 42 U.S.F. L. REv. 983, 989 (2008).This section draws heavily from the comprehensive discussion of
the role of human rights standards and strategies in the context of sentencing youth to sentences of life
without the possibility of parole, see Columbia Law School Human Rights Institute, Challenging Juvenile
Life Without Parole: How Has Human Rights Made a Difference? (June 2014), http://web.law.columbia.edul
sites/default/files/microsites/human-rights-institute files/jlwop-case-study-hri .pdf.

44. Article 37(a) prohibits "life imprisonment without possibility of release ... for offences committed
by persons below eighteen years of age." General Comment No. 10 from the Committee on the Rights of
the Child also prohibits JLWOP. Comm. on the Rights of the Child, General Comment No. 10: Children's
Rights in Juvenile Justice, $77, U.N. Doc. CRC/C/GC/10 (Apr. 25, 2007).

45. See, e.g., G.A. Res. 67/152, 20, (Dec. 20,2012).
46. See, e.g., Inter-Am. Comm'n H.R., Rapporteurship on the Rights of the Child, Juvenile Justice and

Human Rights in the Americas, 363, OEA/Ser.LIV/II Doc. 78 (July 13, 2011), http:/Iwww.cidh.org/pdf/20
files/JuvenileJusticewcover.pdf; Mendoza et al. v. Argentina, Preliminary Objections, Merits, and Repara-
tions, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 260, [ 154 (May 14, 2013).

47. See Juvenile Life Without Parole in Pennsylvania, Juvenile Law Center, http://jlc.org/current-initiatives/
promoting-fairness-courts/juvenile-life-without-parole/jlwop-pennsylvania.

48. See Policy Brief. Juvenile Life Without Parole: An Overview, The Sentencing Project (2016), http://
sentencingproject.orgldoc/publications/jjJuvenile Life_WithoutParole.pdf.

49. Jo Becker, Abolishing Sentences of Life Without Parole for Juvenile Offenders, in CAMPAIGNING FOR
JUSTICE: HUMAN RIGHTS ADVOCACY IN PRACTICE 222, 234-35 (2013); Challenging Juvenile Life Without Parole,
supra note 43 at 12-13, 15-16.
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has successfully resulted in laws that allow those serving JLWOP to request new
sentencing hearings (before the Supreme Court weighed in), and require parole
boards to give special consideration to the role that youth played in particular
crimes.

5 0

U.S. lawyers also continually invoke human rights standards and recommenda-
tions, as well as comparative practice and foreign law in litigation at the Supreme
Court level.51

In 2010, the Supreme Court issued a decision in Graham v. Florida, prohibiting the
use of JLWOP for juveniles convicted of non-homicide crimes.52 The majority opin-
ion in Graham indicates that global practice influenced the Court, stating that
JLWOP has been "rejected the world over."53 The decision further acknowledged
the "longstanding practice" of the Court looking "beyond our Nation's borders for
support for its independent conclusion" on whether a punishment is cruel and
unusual,54 and that in this instance, "the overwhelming weight of international
opinion against life without parole for non-homicide offenses committed by juve-
niles provides respected and significant confirmation for our own conclusions." 55

Two years later in Miller v. Alabama, the Court struck down the use of mandatory
JLWOP sentences (application of JLWOP with no individualized determination).56

While human rights are not explicitly referenced in the Miller decision, it is likely
that the global context influenced the Court.57

In the three years following Miller, a dozen states took action on JLWOP, either to
abolish the sentence completely, or to restrict the cases where the sentence can be
applied.58 In 2012, Pennsylvania law was amended and the current sentencing
scheme provides for graduated sentences depending on a range of individual and
case-specific factors, and JLWOP may still be applied.59 As a result of the Juvenile
Law Center's advocacy, the U.S. Supreme Court ruled in Montgomery v. Louisiana
in January 2016 that states, including Pennsylvania, are required to extend parole
eligibility to juvenile offenders that received mandatory JLWOP sentences pre-
Miller.

60

50. Challenging Juvenile Life Without Parole, supra note 43 at 16; 60 S.B. 9, 2011-2012 Leg., Reg. Sess. (Cal.
2012), http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill-id=201120120SB9; 61 S.B. 260,2013-
2014 Leg., Reg. Sess. (Cal. 2013), http:l/Ieginfo.legislature.ca.govlfaces/bilNavClient.xhtml?billid=
201320140SB260.

51. Brief for Amnesty International, et al., as Amici Curiae in Support of Petitioners, Graham v. Florida,
560 U.S. 48 (2010), (Nos. 08-7412, 08-7621); Brief for the American Association of Jewish Lawyers and
Jurists, et al. in Support of Petitioner, Graham v. Florida, 560 U.S. 48 (2010), (Nos. 08-7412, 08-7621).

52. Graham, 560 U.S. at 48.
53. Id. at 80.
54. Id.
55. Id. at 81 (quoting Roper v. Simmons, 543 U.S. 551, 572 (2005)) (internal quotations omitted). Not all

members of the Supreme Court agreed that on the relevance of international and comparative law and
practice. See id. at 114 n.12 (Thomas, J., dissenting) ("I confine to a footnote the Court's discussion of for-
eign laws and sentencing practices because past opinions explain at length why such factors are irrele-
vant to the meaning of our Constitution or the Court's discernment of any longstanding tradition in this
Nation." (internal citations omitted). This perspective was presented in briefs in Miller and Graham that
argued against consideration of international and foreign law and that JLWOP sentences do not violate
U.S. treaty obligations. See Challenging Juvenile Life Without Parole, supra note 43 at 6.

56. Miller v. Alabama, 132 U.S. 2455 (2012).
57. See, e.g., Brief for Amnesty International, et al., as Amici Curiae in Support of Petitioners, Miller v.

Alabama, 132 S. Ct 2455 (2012), (Nos. 10-9646,10-9647);
58. See Facts and Infographics about Life Without Parole for Children, Campaign for the Fair Sentencing of

Youth, http:llfairsentencingofyouth.org/what-is-jlwopl; See also, Miller v. Alabama: One Year Later, Juvenile
Justice Information Exchange, http://jjie.org/miller-v-alabama-one-year-later/104775/.

59. 18 Pa. Cons. Stat. §1102.1 (2016), http:lwww.legis.state.pa.us/WUO1/LI/LI/CT/HTM/18/00.O11..HTM.
60. Montgomery v. Louisiana, 577 U. S. _ 136 S. Ct. 718 (2016) (holding Miller retroactive).
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Prior to the Miller and Graham decisions, human rights lawyers and advocates
made appeals to the international community to draw attention to the ways that
JLWOP sentences are out of step with international law. As a result of this ongoing
advocacy, U.N. bodies have condemned the use of JLWOP as a violation of rights for
children,61 and a potential form of cruel, inhuman, or degrading treatment or pun-
ishment.6 2 They have also noted the disproportionate use of JLWOP in communities
of color is incompatible with guarantees to equality before the law, calling on the
U.S. to eliminate the practice.63 Despite the fact that human rights treaty standards
and recommendations are not enforceable in U.S. courts, foreign and international
law and practice have informed state litigation, including in Pennsylvania, Califor-
nia, and Massachusetts.64

In 2013, the highest court in Massachusetts cited to foreign and international law
in a decision that held Miller retroactive and found that JLWOP violates the state
constitution's prohibition on cruel or unusual punishment. The majority affirmed,
"we join a world community that has broadly condemned such punishment for ju-
veniles," and recalled John Adams' recognition that "we belong to an international
community that tinkers toward a more perfect government by learning from the
successes and failures of our own structures and those of other nations."65

Lawyers have also taken the challenge against JLWOP to the Inter-American
Commission on Human Rights. In 2006, before the Supreme Court issued its deci-
sions in this area, lawyers representing juvenile offenders serving JLWOP sentences
in Michigan filed a case challenging state law, which provided that a child as young
as fourteen could be tried and imprisoned in an adult facility for life, without any
individualized assessment. The Petitioners in Henry Hill v. United States allege that
JLWOP violates the right of the child to special protection, as well as the right to be
free from cruel, inhuman, or unusual punishment, and to humane treatment and
due process. The case also challenges Petitioners' conditions of detention as viola-
tions of their right to education and right to rehabilitation.66

The case is still pending, but has offered a platform for coalition-building, media
attention, and the inclusion of voices of impacted individuals. Advocates used a
2014 public hearing on the case to highlight concerns about JLWOP among a range
of decision-makers, including a Congressman and a retired Michigan Judge. Legal
and advocacy organizations worked in concert with law firms to submit amicus
briefs that distill the relevant international standards, highlight the disparate im-

61. The U.N. Committee, which monitors countries' implementation of the ICCPR has emphasized
that sentencing children to life without parole does not comply with the Covenant which guarantees
rights for children, and called on the U.S. to abolish the sentence. U.N. Human Rights Comm., Conclud-
ing Observations on the Fourth Periodic Report of the United States of America, 23, U.N. Doc. CCPR/CI
USA/CO/4 (2014).

62. U.N. Comm. AgainstTorture, Conclusions and Recommendations of the Committee AgainstTorture:
United States of America, 34, U.N. Doc. CATICIUSAICO/2 (2006) (noting JLWOP could constitute a
violation of article 16 of the Convention Against Torture).

63. U.N. Committee on the Elimination of Racial Discrimination, Consideration of Reports Submitted
by States Parties Under Article 9 of the Convention: International Convention on the Elimination of All
Forms of Racial Discrimination: Concluding Observations of the Committee on the Elimination of Racial
Discrimination: United States of America, 21, U.N. Doc. CERD/C/USAICOI6 (2008).

64. See, e.g., Brief of Amnesty International, et al. as Amici Curiae in Support of Defendant-Appellant,
California v. Gutierrez, No. B227606 (Cal. Sept. 18, 2013), 2013 WL 5613545; Amicus Curiae Brief on Behalf
of American Civil Liberties Union of Massachusetts et al., Diatchenko v. Dist. Attorney for Suffolk Dist., 466
Mass. 655 (Mass. 2013) (No. SJC-11453), 2013 WL 4737395; Brief of Appellant, Pennsylvania v. Wiggins, 43
A.3d 517 (Pa. Super. 2011) (No. 639 MDA 2011), 2011 WL 7076675.

65. Diatchenko, 466 Mass. 655 (Mass. 2013) (internal citations omitted).
66. See Brief of Petitioners, Henry Hill et al. v. United States, Case 12.866, Inter-Am. Comm'n H.R. (Sept.

4,2012),
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pact of JLWOP, and describe the larger context of juvenile sentencing in the U.S.6 7

It is hoped that the Commission's final decision will serve as an additional advocacy
tool for addressing juvenile sentences.

Situation of Unaccompanied Minors, Refugees,
and Immigrant Detention

The principle of the best interests of the child features prominently in both inter-
national and domestic law on juvenile incarceration, and it extends to the detention
of minors in immigration proceedings, complementing the rights to liberty, security
of person, due process and access to justice, as well as protections from interference
in family life, which extend to all individuals subject to immigration detention.
While the federal government maintains exclusive control over immigration en-
forcement through its plenary powers, it contracts with state and county jails that
house the vast majority of immigrants subject to detention, sharing oversight au-
thority and obligations to ensure conditions of detention, and detention itself, meet
human rights standards. Pennsylvania is home to four county-operated prisons and
jails that contract with the federal government to house immigrant detainees charged
with civil immigration violations,68 in addition to the Berks County Residential
Center, one of just three facilities in the country contracted by the Department of
Homeland Security to hold unaccompanied minors and families in immigration
proceedings.

Pennsylvania recently exercised its oversight authority when the State Depart-
ment of Human Services asserted its intent not to renew the Berks County Residential
Center's license to operate "as a child residential facility."69 While Pennsylvania did
not rely explicitly on human rights language or law, the decision to revoke Berks'
license follows a longstanding human rights campaign challenging immigrant
detention before the Inter-American Human Rights Commission and the United
Nations, led by human rights lawyers working in collaboration with local and national
immigration attorneys.

The treatment of children in immigration proceedings was first bought before the
Inter-American Commission in a 2007 hearing, during which advocates highlighted
how the U.S. system of incarceration for unaccompanied minors and families that
follows a penal model of incarceration violates human rights standards.7" Advocates
requested the Commission conduct a site visit to those centers housing unaccom-
panied minors and families to allow for an independent assessment of their situa-
tion, and the U.S. granted the Commission an invitation for a visit.71

In the decade since, a broad-based coalition of advocates has engaged in ongoing
advocacy before the Commission, using the hearing process to bring attention to the

67. Challenging Juvenile Life Without Parole, supra note 43 at 10.
68. See Detention Watch Network, Lives in Peril: How Ineffective Inspections Make ICE Complicit in

Detention Center Abuse: Immigration Detention Transparency Human Rights Project October 2015 Report, http://
immigrantjustice.org/sites/immigrantjustice.org/files/images/T%26HR%2Standards%2Olist2.pdf.

69. Renee Feltz, Only family detention center outside Texas may shut after license revoked, THE GUARDIAN,
January 29, 2016, http://www.theguardian.com/us-news/2016/jan/29/immigration-family-detention-
center-pennsylvania-shut-down-license-revoked.

70. See Human Rights Situation of Migrant Workers, Refugee Children and Other Vulnerable Groups
in the United States, 130th Period of Sessions, Inter-American Commission on Human Rights (October
12, 2007).

71. Inter-American Commission on Human Rights, Press Release No. 54.07, IACHR Concludes its
130th Regular Sessions, http://www.cidh.orglComunicadosEnglish/2007/54.07eng.htm.
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range of rights implicated, particularly in the detention context.72 Those hearings
and additional site visits by the Commission to border states and detention facilities
have resulted in two in-depth reports from the Commission, one addressing immi-
grant detention and due process in the U.S.,73 and the other addressing the situation
of unaccompanied minors and family detention.74 Both reports stress that interna-
tional human rights norms mandate that detention for civil immigration violations
be carried out only as a matter of last resort,75 and only with rigorous policies and
practices that safeguard due process,76 recognize the rights to personal liberty77 and
to family life,78 and guarantee access to justice,79 as well as the ability to seek and
receive asylum.80 Where children are involved, the Commission has stressed the
United States apply the principle of the best interests of the child in all actions re-
lated to detention and immigration relief, emphasizing that child asylum-seekers
should never be detained.81

Debates on immigration enforcement and policy extend beyond detention. They
carry over into multiple areas within state and local jurisdiction, such as the issu-
ance of drivers' licenses,82 access to health care, right to a safe workplace, and access
to justice.83 A recent resolution passed by Philadelphia's City Council seeking an
end to immigration raids specifically noted: that "The City of Philadelphia embraces
international standards respecting the rights of refugees and asylum seekers," and
urged the federal government to"respect and uphold the rights of refugees and asy-
lum seekers."84 Moving forward, human rights standards offer an important touch-
stone for laws, policies, and practices that ensure dignity, due process, and
access to justice for all, regardless of migration status.

72. See Due process problems in the application of policies on immigrant detention and deportation
in the United States, 133rd Period of Sessions, INTER-AMERICAN COMMISSION ON HuMAN RIGHTS (October
28, 2008); Immigrant Detention and Deportation Policies in the United States, 134th Period of Sessions,
Inter-American Commission on Human Rights (March 20, 2009); Human Rights Situation of Migrant and
Refugee Children and Families in the United States, 153rd Period of Sessions, Inter-American Commis-
sion on Human Rights (October 27,2014).

73. Inter-American Commission on Human Rights, Report on Immigration in the United States:
Detention and Due Process (2011), http:i/www.oas.org/en/iachr/migrants/docspdf/Migrants2011.pdf.

74. Inter-American Commission on Human Rights, Refugees and Migrants in the United States:
Families and Unaccompanied Children (2015), http:/Iwww.oas.org/enliachr/reports/pdfslRefugees-
Migrants-US.pdf.

75. IACHR 2011 Report, supra n. 73, pp. 11-33, noting children asylum seekers should never be detained,
per standards set by the United Nations High Commissioner for Refugees. Id., at 19.

76. American Declaration of the Rights and Duties of Man, OEA/Ser.L./V.II.23, doc. 21, rev. 6 (1948),
reprinted in Basic Documents Pertaining to Human Rights in the Inter-American System, OEAISer.L.V./
11.82, doc. 6, rev. 1 at 17. Art. 25; ICCPR, Art. 9.

77. AM.DECL., Art 26; ICCPR, Art. 9.
78. AM.DECL., Art. 6; UDHR, Art. 16.
79. ICCPR, Art. 2.
80. AM. DFCL., Art. 27.
81. IACHR 2015 Report, supra n. 76, pp. 32-35.
82. See Media Mobilizing Project, et al., Submission to UN Human Rights Committee, Denial of Driver's

Licenses to Undocumented Immigrants as a Barrier to Human Rights in the United States (2012), http://www.
ushrnetwork.org/resources-media/denial-drivers-licenses-undocumented-immigrants-barrier-human-
rights-united-states#overlay-context=resources-media/human-rights-violations-against-immigrant-
worker-civil-labor-human-rights-defenders.

83. See, e.g., IACHR Hearing on Lack of Workplace Protections, American Civil Liberties Union, https://
www.aclu.org/cases/iachr-hearing-lack-workplace-protection-undocumented-workers.

84. CrrY OF PHILADELPHIA, A Council Resolution Urging the President of the United States to establish
a comprehensive national policy regarding our undocumented immigrants that seeks to preserve and
protect families that have fled to this country from situations of widespread violence and depravation
and to also prevent future deportation raids that tear apart our communities, Res. No. 160085 (Jan. 28,
2016).
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CONCLUSION
The use of human rights principles and mechanisms has led social justice advo-

cates, lawyers, and policymakers to reframe a range of local issues, and develop
innovative solutions. This is true not only in the examples of gender equality, crim-
inal justice, and immigration, discussed here, but also in areas such as housing and
access to water in a number of jurisdictions across the country.

Through increased fluency in international human rights principles, lawyers are
shaping new strategies to approach the challenges that confront Pennsylvania and
its municipalities. The developments taking place at home, in our state and across
the country, can inspire our work and contribute to ongoing efforts to advance uni-
versal human rights norms as understood and experienced at the local level.
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January 19, 2017 
 

Dear Colleague: 
 
As the chief law enforcement officer in our state, I have heard from many New Yorkers who 
have questions about what this week’s transfer of power in Washington, D.C. means for federal 
immigration enforcement.  Local elected officials and law enforcement agencies rightly want to 
promote public safety while protecting vulnerable communities.  I write today to set forth what 
the US Constitution and federal law currently require and describe concrete steps that local 
governments and law enforcement agencies can immediately take to achieve these important 
dual objectives.  
 
The enclosed Guidance Concerning Local Authority Participation In Immigration Enforcement 
and Model Sanctuary Provisions first describes the legal landscape governing local jurisdictions’ 
involvement in immigration investigation and enforcement, so that local officials understand the 
extent to which they may decline to participate in such activities.  The Guidance follows the 
letter that I sent on December 2, 2014 to police chiefs and sheriffs throughout the state, but 
provides much greater detail and context for law enforcement officials and local policymakers.  
The Guidance also provides model language that localities can voluntarily enact—consistent 
with current federal law—to limit law enforcement and local agency participation in federal 
immigration activities.  The model language is based on an extensive review of provisions from 
the numerous states, cities, and towns around the country—including many in New York State—
that have already have acted to protect this vulnerable population. 
 
The Attorney General’s Office recognizes that by protecting the rights and well-being of 
immigrant families, we build trust in law enforcement and other public agencies, thus enhancing 
public safety for all.  As you know, justice cannot be served when a victim of domestic violence 
or a witness to a shooting does not call the police because she fears that doing so will attract the 
attention of officials who wish to deport her family members.  That’s why standing together in 
this time of uncertainty is our most effective tool for keeping our communities safe. 
 
 

     Sincerely yours, 

    
     ERIC T. SCHNEIDERMAN 
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GUIDANCE CONCERNING LOCAL AUTHORITY PARTICIPATION 
IN IMMIGRATION ENFORCEMENT AND MODEL SANCTUARY PROVISIONS 

 
 

PART I:  PURPOSE AND PRINCIPLES  
 
The purpose of this guidance is two-fold: (1) to describe for local governments in New York 
State the legal landscape governing the participation of local authorities in immigration 
enforcement; and (2) to assist local authorities that wish to become “sanctuary” jurisdictions by 
offering model language that can be used to enact local laws or policies that limit participation 
in immigration enforcement activities.1  
 
As the United States Supreme Court recognized in Arizona v. United States, “[a]s a general rule, 
it is not a crime for a removable alien to remain present in the United States.”2 In addition, 
undocumented aliens—like other New Yorkers—are afforded certain rights by the New York 
State and United States Constitutions. As explained in detail in Part II, local law enforcement 
agencies (“LEAs”) retain significant discretion regarding whether and how to participate in 
federal immigration enforcement. LEAs nonetheless must adhere to the requirements and 
prohibitions of the New York State and United States Constitutions and federal and state law in 
serving the public, regardless of whether an individual is lawfully present in the U.S. 
 
In light of concerns expressed by many local governments about protecting immigrants’ rights 
while appropriately aiding federal authorities, Part III of this guidance offers model language 
that can be used to enact laws and policies on how localities can and should respond to federal 
requests for assistance with immigration enforcement. Several states and hundreds of 
municipalities—including New York City and other local governments throughout New York 
State—have enacted sanctuary laws and policies that prohibit or substantially restrict the 
involvement of state and local law enforcement agencies with federal immigration 
enforcement. See Appendix B. The Office of the Attorney General believes that effective 
implementation of the policies set forth in this guidance can help foster a relationship of trust 
between law enforcement officials and immigrants that will, in turn, promote public safety for 
all New Yorkers. 
 
This guidance recommends eight basic measures: 
 

1. LEAs should not engage in certain activities solely for the purpose of enforcing federal 
immigration laws. 

                                                 
1
  “Sanctuary” is not a legal term and does not have any fixed or uniform legal definition, but it is often used to 

refer to jurisdictions that limit the role of local law enforcement agencies and officers in the enforcement of 
federal immigration laws.  

2
  132 S. Ct. 2492, 2505 (2012) (citation omitted).   
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2. Absent a judicial warrant, LEAs should honor U.S. Immigration and Customs 
Enforcement (“ICE”) or Customs and Border Protection (“CBP”) detainer requests only in 
limited, specified circumstances. 

3. Absent a judicial warrant, LEAs should not honor ICE or CBP requests for certain non-
public, sensitive information about an individual. 

4. LEAs should not provide ICE or CBP with access to individuals in their custody for 
questioning solely for immigration enforcement purposes. 

5. LEAs should protect the due process rights of persons as to whom federal immigration 
enforcement requests have been made, including providing those persons with 
appropriate notice. 

6. Local agency resources should not be used to create a federal registry based on race, 
gender, sexual orientation, religion, ethnicity, or national origin. 

7. Local agencies should limit collection of immigration-related information and ensure 
nondiscriminatory access to benefits and services. 

8. LEAs should collect and report data to the public regarding detainer and notification 
requests from ICE or CBP in order to monitor their compliance with applicable laws. 

 
As explained in Part II below, state and federal law permit localities to adopt these proposed 
measures.  
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PART II: LAWS GOVERNING LOCAL AUTHORITY PARTICIPATION IN IMMIGRATION 
ENFORCEMENT 

 
A. The Tenth Amendment to the U.S. Constitution  
 

The Tenth Amendment to the U. S. Constitution3 limits the federal government’s ability to 
mandate particular action by states and localities, including in the area of federal immigration 
law enforcement and investigations. The federal government cannot “compel the States to 
enact or administer a federal regulatory program,”4 or compel state employees to participate in 
the administration of a federally enacted regulatory scheme.5 Importantly, these Tenth 
Amendment protections extend not only to states but to localities and their employees.6 
Voluntary cooperation with a federal scheme does not present Tenth Amendment issues.7  
 

B. The N.Y. Constitution and Home Rule Powers 
 

Under the home rule powers granted by the New York State Constitution,8 as implemented by 
the Municipal Home Rule Law,9 a local government may adopt a local law relating to the 
“government, protection, order, conduct, safety, health and well-being of persons” therein, as 
long as its provisions are not inconsistent with the state constitution or a general state law.10  
 
The model provisions for localities outlined in Part III are consistent with both the state 
constitution and existing state law. 
 

                                                 
3
  The Tenth Amendment to the United States Constitution provides that “powers not delegated to the United 

States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the 
people.” U.S. Const., Am. X. 

4
  New York v. United States, 505 U.S. 144, 188 (1992). The compelled conduct invalidated in New York v. United 

States was a federal statutory requirement that States enact legislation providing for the disposal of their 
radioactive waste or else take title to that waste. See id. at 152-54. 

5
  Printz v. United States, 521 U.S. 898, 935 (1997). The compelled conduct invalidated in Printz was the Brady 

Handgun Violence Prevention Act’s requirement that state and local law enforcement officers perform 
background checks on prospective firearm purchasers. See id. at 903-04. 

6
  See id. at 904-05 (allowing county-level law enforcement officials to raise Tenth Amendment claim); see also 

Lomont v. O’Neill, 285 F.3d 9, 13 (D.C. Cir. 2002) (same); City of New York v. United States, 179 F.3d 29, 34 (2d 
Cir. 1999) (city may raise a Tenth Amendment claim), cert. denied, 528 U.S. 1115 (2000). 

7
  See Lomont, 285 F.3d at 14. 

8
  N.Y. Const., Art. IX, § 2(c)(ii)(10). 

9
  Municipal Home Rule Law § 10(1)(ii)(a)(12). 

10
  See, e.g., Eric M. Berman, P.C. v. City of New York, 25 N.Y.3d 684, 690 (2015).  
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C. Laws Governing Treatment of ICE and CBP Detainer Requests 
 
ICE and CBP have a practice of issuing detainer or immigration-hold requests to LEAs, asking 
that the LEA keep an individual in its custody for up to 48 hours beyond that individual’s normal 
release date (i.e., the date the individual is scheduled for release in whatever matter brought 
that person into the LEA’s custody) while ICE determines whether to take custody of the 
individual to pursue immigration enforcement proceedings. LEAs have the authority to honor or 
decline an ICE or CBP request to detain, transfer, or allow access to any individual within their 
custody for immigration enforcement purposes. As the Attorney General’s December 2, 2014 
letter to police chiefs and sheriffs across New York State explained, an LEA’s compliance with 
ICE detainers or requests for immigration holds is voluntary—not mandatory—and compliance 
with such requests remains at the discretion of the LEA.11  
 
This guidance recommends that LEAs honor ICE or CBP detainers or requests for immigration 
holds only when (1) ICE or CBP presents a judicial warrant or (2) there is probable cause to 
believe that the individual committed a limited number of criminal offenses, including terrorism 
related offenses. See infra Part III, Objective 2. Such an approach promotes public safety in a 
manner that also respects the constitutional rights of individuals and protects LEAs from 
potential legal liability. 
 
All LEAs in New York State must comply with the Fourth Amendment to the U.S. Constitution’s 
prohibition on unreasonable searches and seizures, as well as with the similar provision in 
Article I, § 12 of the New York State Constitution.12 This mandate does not change simply 
because ICE or CBP has issued a detainer request to an LEA. Should an LEA choose to comply 
with an ICE or CBP detainer request and hold an individual beyond his or her normal release 
date, this constitutes a new “seizure” under the Fourth Amendment. That new seizure must 
meet all requirements of the Fourth Amendment, including a showing of probable cause that 
the individual committed a criminal offense.13  
 
A judicial warrant would fulfill the Fourth Amendment’s requirements. Absent a judicial 
warrant, however, further detention is permissible only upon a showing of probable cause that 

                                                 
11

  See Letter from New York Attorney General Eric T. Schneiderman to New York State Police Chiefs and Sheriffs 
(Dec. 2, 2014) (available at https://ag.ny.gov/pdfs/AG_Letter_And_Memo_Secure_Communities_12_2.pdf).                               

12
  Article I, § 12 of the New York State Constitution provides: “The right of the people to be secure in their 

persons, houses, papers and effects, against unreasonable searches and seizures, shall not be violated, and no 
warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing 
the place to be searched, and the persons or things to be seized.” 

13
 Cf. Illinois v. Caballes, 543 U.S. 405, 407 (2005) (noting that a legitimate seizure “can become unlawful if it is 

prolonged beyond the time reasonably required” to achieve its purpose); see also Dunaway v. New York, 442 
U.S. 200, 213 (1979) (noting general rule that “Fourth Amendment seizures are ‘reasonable’ only if based on 
probable cause”).  

https://ag.ny.gov/pdfs/AG_Letter_And_Memo_Secure_Communities_12_2.pdf
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the individual committed a crime or that an exception to the probable cause requirement 
applies.14 

 
The mere fact that an individual is unlawfully in the U.S. is not a criminal offense.15 Therefore, 
unlawful presence in the U.S., by itself, does not justify continued detention beyond that 
individual’s normal release date. This applies even where ICE or CBP provide an LEA with 
administrative forms that use terms such as “probable cause” or “warrant.”16 A determination 
of whether the LEA had probable cause to further detain an individual will turn on all the facts 
and circumstances, not simply words that ICE or CBP places on its forms.   
 
Accordingly, in several different lawsuits, federal courts have held that an LEA violated the 
Fourth Amendment rights of an individual whom the LEA held past his or her normal release 
date in response to an ICE detainer request.17 The courts reasoned that the ICE detainer 
requests did not constitute probable cause to believe that the individual had committed a 
crime; therefore further detention was unconstitutional. Indeed, LEAs that detain individuals in 
the absence of a judicial warrant or probable cause may be liable for monetary damages.18 For 
these reasons, this guidance recommends that LEAs respond to ICE or CBP detainer requests 
only when they are accompanied by a judicial warrant, or in other limited circumstances in 
which there is probable cause to believe a crime has been committed. 
 

D. Laws Governing Information Sharing with Federal Authorities 
 
In addition to issuing detainer requests, ICE and CBP have historically sought information about 
individuals in an LEA’s custody. For example, ICE may request notification of an individual’s 
release date, time, and location to enable ICE to take custody of the individual upon release.    

                                                 
14

  See, e.g., Gerstein v. Pugh, 420 U.S. 103, 111-12 (1975). 

15
  See Arizona, 132 S. Ct. at 2505. 

16
  For example, a “Warrant of Removal” is issued by immigration officials, and not by a neutral fact-finder based 

on a finding of probable cause that the individual committed a crime. See 8 C.F.R. § 241.2. In addition, DHS 
Form I-247D (“Immigration Detainer—Request for Voluntary Action”) (5/15), available at 
https://www.ice.gov/sites/default/files/documents/Document/2016/I-247D.PDF, includes a check-box for ICE 
to designate that “Probable Cause Exists that The Subject is a Removable Alien.” It is not a crime to be in the 
U.S. unlawfully. See supra at 4. Thus, ICE’s checking of a “probable cause” box on the I-247D does not 
constitute probable cause to believe that an individual has committed a crime, and cannot on its own justify 
continued detention.   

17
  See, e.g., Santos v. Frederick Cnty. Bd. of Comm’rs, 725 F.3d 451, 464-65 (4th Cir. 2013); Miranda-Olivares v. 

Clackamas Cnty., 12-CV-02317, 2014 U.S. Dist. LEXIS 50340, at *32-33 (D. Or. April 11, 2014); see also Gerstein, 
420 U.S. at 111-12 (discussing underlying basis of Fourth Amendment’s probable cause requirement). 

18
  See, e.g., Santos, 725 F.3d at 464-66, 470 (holding that municipality was not entitled to qualified immunity in 

§ 1983 lawsuit seeking, inter alia, compensatory damages, where deputies violated arrestee’s constitutional 
rights by detaining her solely on suspected civil violations of federal immigration law). 

https://www.ice.gov/sites/default/files/documents/Document/2016/I-247D.PDF


 
     
  

6 

 

This guidance recommends that, unless presented with a judicial warrant, LEAs should not 
affirmatively respond to ICE or CBP requests for sensitive information that is not generally 
available to the public, such as information about an individual’s release details or home 
address. See infra Part III, Objective 3. This approach enables LEAs to protect individual privacy 
rights and ensure positive relationships with the communities they serve, which in turn 
promotes public safety. 
 

(1) 8 U.S.C. § 1373 and the Tenth Amendment 

Federal law “does not require, in and of itself, any government agency or law enforcement 
official to communicate with [federal immigration authorities].”19 Rather, federal law limits the 
ability of state and local governments to enact an outright ban on sharing certain types of 
information with federal immigration authorities. Specifically, 8 U.S.C. § 1373 provides that 
state and local governments cannot prohibit employees or entities “from sending to, or 
receiving from, [federal immigration authorities] information regarding the citizenship or 
immigration status, lawful or unlawful, of any individual.”20 In addition, federal law bars 
restrictions on “exchanging” information regarding “immigration status” with “any other 
Federal, State, or local government entity” or on “maintaining” such information.21 By their 
own language, these laws apply only to information regarding an individual’s “citizenship or 
immigration status.”  

Section 1373 thus does not impose an affirmative mandate to share information—nor could it, 
for the reasons discussed below. Instead, this law simply provides that localities may not forbid 
or restrict their employees from sharing information regarding an individual’s “citizenship or 
immigration status.”22 Nothing in Section 1373 restricts a locality from declining to share other 
information with ICE or CBP, such as non-public information about an individual’s release, her 
next court date, or her address.  

In addition, Section 1373 places no affirmative obligation on local governments to collect 
information about an individual’s immigration status. Thus, local governments can adopt 

                                                 
19

  H.R. Rep. No. 104-725, Subtitle B, § 6, at 383 (1996).  

20
  8 U.S.C. § 1373(a)-(b) (emphasis added). 

21
  8 U.S.C. § 1373(b) (emphasis added).  

22
  It should be noted that the U.S. Department of Justice’s Office of the Inspector General, which monitors 

compliance with various federal grant programs, has interpreted Section 1373 to preclude not just express 
restrictions on information disclosure, but also “actions of local officials” that result in “restrictions on 
employees providing information to ICE.” See United States Department of Justice, Department of Justice 
Referral of Allegations of Potential Violations of 8 U.S.C. § 1373 by Grant Recipients (May 31, 2016), at 7 n.9 
(available at https://oig.justice.gov/reports/2016/1607.pdf).  

https://oig.justice.gov/reports/2016/1607.pdf
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policies prohibiting their officers and employees from inquiring about a person’s immigration 
status except where required by law.23  

The Tenth Amendment may further limit Section 1373’s reach. The Tenth Amendment’s 
reservation of power to the states prohibits the federal government from “compel[ling] the 
States to enact or administer a federal regulatory program” or “commandeering” state 
government employees to participate in the administration of a federally enacted regulatory 
scheme.24 As noted above, these Tenth Amendment protections extend to localities and their 
employees.  

Although the United States Court of Appeals for the Second Circuit has rejected a facial Tenth 
Amendment challenge to Section 1373, that court has recognized that a city may be able to 
forbid voluntary information sharing where such information sharing interferes with the 
operations of state and local government.25 As the Second Circuit has observed, “[t]he 
obtaining of pertinent information, which is essential to the performance of a wide variety of 
state and local governmental functions, may in some cases be difficult or impossible if some 
expectation of confidentiality is not preserved,” and “[p]reserving confidentiality may in turn 
require that state and local governments regulate the use of such information by their 
employees.”26 Accordingly, the Tenth Amendment may be read to limit the reach of 
Section 1373 where a state or locality can show that the statute creates “an impermissible 
intrusion on state and local power to control information obtained in the course of official 
business or to regulate the duties and responsibilities of state and local governmental 
employees”—such as the impairment of the entity’s ability to collect information necessary to 
its functioning—“if some expectation of confidentiality is not preserved.”27  

Some jurisdictions have adopted policies expressly restricting the disclosure of immigration-
status information to any third parties, including federal authorities, on the grounds that 
confidentiality is necessary to gather this information and the information is crucial to various 
governmental functions. For these reasons, New York City, for example, prohibits its employees 
from “disclos[ing] confidential information”—including information relating to “immigration 
status”—except under certain circumstances (e.g., suspicion of illegal activity unrelated to 

                                                 
23

  Under a New York City Executive Order, for example, officers and employees (other than law enforcement 
officers) are not permitted to inquire about a person’s immigration status “unless: (1) Such person’s 
immigration status is necessary for the determination of program, service or benefit eligibility or the provision 
of . . . services; or (2) Such officer or employee is required by law to inquire about such person’s immigration 
status.” N.Y.C. Exec. Order No. 41, § 3(a) (2003). 

24
  New York, 505 U.S. at 188; Printz, 521 U.S. at 916.  

25
  City of New York, 179 F.3d at 35-37. 

26
  Id.  

27
  Id. at 36, 37.  
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undocumented status or the investigation of potential terrorist activity), or if “such disclosure is 
required by law.”28  

(2) Freedom of Information Law 

Disclosure of information held by the government is also governed by New York’s Freedom of 
Information Law (“FOIL”). While FOIL generally requires state agencies to make publicly 
available upon request all records not specifically exempt from disclosure by state or federal 
statute,29 FOIL also mandates that an agency withhold such records where disclosure would 
“constitute an unwarranted invasion of personal privacy.”30 Non-public information about an 
individual, such as home address, date and place of birth, or telephone number, would likely be 
exempt from disclosure on personal privacy grounds.31 

                                                 
28

  N.Y.C. Exec. Order No. 41, Preamble, § 2 (2003). 
29

  Public Officers Law § 87(2).   

30
  Id. § 89(2)(b); see also In re Massaro v. N.Y. State Thruway Auth., 111 A.D.3d 1001, 1003-04 (3d Dep’t 2013) 

(records containing employee names, addresses, and Social Security numbers subject to personal privacy 
exemption under FOIL). 

31
  These examples are illustrative, not exhaustive. 
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PART III: MODEL SANCTUARY PROVISIONS32 
 

This Part describes eight core objectives and proposes model language that jurisdictions can 
use to enact local laws and/or policies to achieve these objectives.  
 
1. Objective: LEAs should not engage in certain activities solely for the purpose of 

enforcing federal immigration laws. 
 
Model Language: 
 
(a) [The LEA] shall not stop, question, interrogate, investigate, or arrest an individual 

based solely on any of the following: 

(i) Actual or suspected immigration or citizenship status; or 

(ii) A “civil immigration warrant,” administrative warrant, or an immigration 
detainer in the individual’s name, including those identified in the National 
Crime Information Center (NCIC) database.  

(b) [The LEA] shall not inquire about the immigration status of an individual, including 
a crime victim, a witness, or a person who calls or approaches the police seeking 
assistance, unless necessary to investigate criminal activity by that individual.  

(c) [The LEA] shall not perform the functions of a federal immigration officer or 
otherwise engage in the enforcement of federal immigration law--whether 
pursuant to Section 1357(g) of Title 8 of the United States Code or under any other 
law, regulation, or policy. 

 

2. Objective: Absent a judicial warrant, LEAs should honor ICE or CBP detainer requests 
only in limited, specified circumstances. 
 
Model Language: 
 

[The LEA] may respond affirmatively to a “civil immigration detainer” from ICE or 
CBP to detain or transfer an individual for immigration enforcement or 
investigation purposes for up to 48 hours ONLY IF the request is accompanied by a 
judicial warrant, 

(i) EXCEPT THAT local police may detain a person for up to 48 hours on a “civil 
immigration detainer” in the absence of a judicial warrant IF  

 

                                                 
32

  See Appendix A for definitions of key terms used in this Part.  

 See Appendix B for a compilation of states and localities with similar provisions. 
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 (1) there is probable cause to believe that the individual has 
illegally re-entered the country after a previous removal or return 
as defined by 8 U.S.C. § 1326 and (2) the individual has been 
convicted at any time of (i) a specifically enumerated set of 
serious crimes under the New York Penal Law (e.g., Class A 
felony, attempt of a Class A felony, Class B violent felony, etc.)33 
or (ii) a federal crime or crime under the law of another state that 
would constitute a predicate felony conviction, as defined under 
the New York Penal Law, for any of the preceding felonies; or  

 

 there is probable cause to believe that the individual has or is 
engaged in terrorist activity.  

 
3. Objective: Absent a judicial warrant, LEAs should not honor ICE or CBP requests for 

certain non-public, sensitive information about an individual. 
 

Model Language: 
 

(a) [The LEA] may respond affirmatively to an ICE or CBP request for non-public 
information about an individual—including but not limited to non-public 
information about an individual’s release, home address, or work address—ONLY 
IF the request is accompanied by a judicial warrant, 

(i) EXCEPT THAT nothing in this law prohibits any local agency from:  

 sending to or receiving from any local, state, or federal agency—
as per 8 U.S.C. § 1373—(i) information regarding an individual’s 
country of citizenship or (ii) a statement of the individual’s 
immigration status; or 

 

 disclosing information about an individual’s criminal arrests or 
convictions, where disclosure of such information about the 
individual is otherwise permitted by state law or required 
pursuant to subpoena or court order; or 

 

 disclosing information about an individual’s juvenile arrests or 
delinquency or youthful offender adjudications, where disclosure 
of such information about the individual is otherwise permitted 
by state law or required pursuant to subpoena or court order.  

 
(b) [The LEA] shall limit the information collected from individuals concerning 

immigration or citizenship status to that necessary to perform agency duties and 

                                                 
33

  See, e.g., N.Y.C. Admin. Code § 14-154(a)(6) for a list of designated felonies in New York City’s law. 
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shall prohibit the use or disclosure of such information in any manner that violates 
federal, state, or local law. 

 
4. Objective: LEAs should not provide ICE or CBP with access to individuals in their 

custody for questioning solely for immigration enforcement purposes. 
 
Model Language: 
 

[The LEA] shall not provide ICE or CBP with access to an individual in their custody 
or the use of agency facilities to question or interview such individual if ICE or 
CBP’s sole purpose is enforcement of federal immigration law.  

 
5. Objective: LEAs should protect the due process rights of persons as to whom federal 

immigration enforcement requests have been made, including providing those 
persons with appropriate notice. 

 

Model Language: 
 

(a) [The LEA] shall not delay bail and/or release from custody upon posting of bail 
solely because of (i) an individual’s immigration or citizenship status, (ii) a civil 
immigration warrant, or (iii) an ICE or CBP request—for the purposes of 
immigration enforcement—for notification about, transfer of, detention of, or 
interview or interrogation of that individual. 

(b) Upon receipt of an ICE or CBP detainer, transfer, notification, interview or 
interrogation request, [the LEA] shall provide a copy of that request to the 
individual named therein and inform the individual whether [the LEA] will comply 
with the request before communicating its response to the requesting agency.  

(c) Individuals in the custody of [the LEA] shall be subject to the same booking, 
processing, release, and transfer procedures, policies, and practices of that agency, 
regardless of actual or suspected citizenship or immigration status. 

 
6. Objective: Local agency resources should not be used to create a federal registry 

based on race, gender, sexual orientation, religion, ethnicity, or national origin. 
 
Model Language: 
 

[Local agency] may not use agency or department monies, facilities, property, 
equipment, or personnel to investigate, enforce, or assist in the investigation or 
enforcement of any federal program requiring registration of individuals on the 
basis of race, gender, sexual orientation, religion, ethnicity, or national origin.  
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7. Objective: Local agencies should limit collection of immigration-related information 
and ensure nondiscriminatory access to benefits and services. 
 
Model Language: 

 
(a) [Local agency] personnel shall not inquire about or request proof of immigration 

status or citizenship when providing services or benefits, except where the receipt 
of such services or benefits are contingent upon one’s immigration or citizenship 
status or where inquiries are otherwise lawfully required by federal, state, or local 
laws. 

 
(b) [Local agencies] shall have a formal Language Assistance Policy for individuals with 

Limited English Proficiency and provide interpretation or translation services 
consistent with that policy.34 

 
8. Objective: LEAs should collect and report aggregate data containing no personal 

identifiers regarding their receipt of, and response to, ICE and CBP requests, for the 
sole purpose of monitoring the LEAs’ compliance with all applicable laws. 

 
Model Language: 
 

(a) [The LEA] shall record, solely to create the reports described in subsection (b) 
below, the following for each immigration detainer, notification, transfer, 
interview, or interrogation request received from ICE or CBP:  

 The subject individual’s race, gender, and place of birth; 

 Date and time that the subject individual was taken into LEA custody, the 
location where the individual was held, and the arrest charges; 

 Date and time of [the LEA’s] receipt of the request; 

 The requesting agency; 

 Immigration or criminal history indicated on the request form, if any; 

 Whether the request was accompanied any documentation regarding 
immigration status or proceedings, e.g., a judicial warrant; 

 Whether a copy of the request was provided to the individual and, if yes, the 
date and time of notification; 

 Whether the individual consented to the request; 

 Whether the individual requested to confer with counsel regarding the 
request; 

                                                 
34

  Under Title VI of the Civil Rights Act of 1964, any agency that is a direct or indirect recipient of federal funds 
must ensure meaningful or equal access to its services or benefits, regardless of ability to speak English. See 42 
U.S.C. § 2000d et seq.; Lau v. Nichols, 414 U.S. 563 (1974). 
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 [The LEA’s] response to the request, including a decision not to fulfill the 
request;  

 If applicable, the date and time that ICE or CBP took custody of, or was 
otherwise given access to, the individual; and 

 The date and time of the individual’s release from [the LEA’s] custody. 
 

(b) [The LEA] shall provide semi-annual reports to the [designate one or more public 
oversight entity] regarding the information collected in subsection (a) above in an 
aggregated form that is stripped of all personal identifiers in order that [the LEA] 
and the community may monitor [the LEA’s] compliance with all applicable law.  
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APPENDIX A 
DEFINITION OF KEY TERMS 

 
 

 “Civil immigration detainer” (also called a “civil immigration warrant”) means a detainer 
issued pursuant to 8 C.F.R. § 287.7 or any similar request from ICE or CPB for detention 
of a person suspected of violating civil immigration law.  See DHS Form I-247D 
(“Immigration Detainer—Request for Voluntary Action”) (5/15), available at 
https://www.ice.gov/sites/default/files/documents/Document/2016/I-247D.PDF . 
 

 “Judicial warrant” means a warrant based on probable cause and issued by an Article III 
federal judge or a federal magistrate judge that authorizes federal immigration 
authorities to take into custody the person who is the subject of the warrant. A judicial 
warrant does not include a civil immigration warrant, administrative warrant, or other 
document signed only by ICE or CBP officials. 

 

 “Probable cause” means more than mere suspicion or that something is at least more 
probable than not. “Probable cause” and “reasonable cause,” as that latter term is used 
in the New York State criminal procedure code, are equivalent standards.35 

 

 “Local law enforcement agencies” or “LEAs” include, among others, local police 
personnel, sheriffs’ department personnel, local corrections and probation personnel, 
school safety or resource officers, and school police officers. 

                                                 
35

  People v. Valentine, 17 N.Y.2d 128, 132 (1966). 

https://www.ice.gov/sites/default/files/documents/Document/2016/I-247D.PDF
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APPENDIX B 
COMPILATION OF SIMILAR PROVISIONS FROM OTHER STATES AND LOCALITIES 

 
 
1. Objective: LEAs should not engage in certain activities that are solely for the purpose 

of enforcing federal immigration laws. 
 
N.Y.C. Exec. Order 41 (2003): “Law enforcement officers shall not inquire about a 
person’s immigration status unless investigating illegal activity other than mere status as 
an undocumented alien.” 

 
N.Y.C. Exec. Order 41 (2003): It is the “policy of the Police Department not to inquire 
about the immigration status of crime victims, witnesses or others who call or approach 
the police seeking assistance.”  

 

Illinois Executive Order 2 (2015): “No law enforcement official . . . shall stop, arrest, 
search, detain, or continue to detain a person solely based on an individual’s citizenship 
or immigration status or on an administrative immigration warrant entered into [NCIC or 
similar databases].” 

 
Oregon State Law § 181A.820 (2015): “No [state or local] law enforcement agency shall 
use agency moneys, equipment or personnel for the purpose of detecting or 
apprehending persons whose only violation of law is that they are persons of foreign 
citizenship present in the United States in violation of federal immigration laws,” subject 
to certain exceptions including where a person is charged with criminal violation of 
federal immigration laws. 

 
LAPD Special Order 40 (1979): “Officers shall not initiate police action with the objective 
of discovering the alien status of a person. Officers shall not arrest or book persons for 
violation of Title 8, Section 1325 of the United States Immigration Code (Illegal Entry).” 
 
Washington D.C. Mayor’s Order 2011-174: Public safety agencies “shall not inquire 
about a person’s immigration status . . . for the purpose of initiating civil enforcement of 
immigration proceedings that have no nexus to a criminal investigation.”  
 
Washington D.C. Mayor’s Order 2011-174: “It shall be the policy of Public Safety 
Agencies not to inquire about the immigration status of crime victims, witnesses, or 
others who call or approach the police seeking assistance.” 

 
2. Objective: Absent a judicial warrant, LEAs should honor ICE or CBP detainer requests 

only in limited, specified circumstances. 
 

Philadelphia, PA Executive Order No. 5-2016: “No person in the custody of the City who 
would otherwise be released from custody shall be detained pursuant to an ICE civil 
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immigration detainer request pursuant to 8 C.F.R. Sec. 287.7 . . . unless [a] such person 
is being released from conviction for a first or second degree felony involving violence 
and [b] the detainer in supported by a judicial warrant.” 

 
3. Objective: Absent a judicial warrant, LEAs should not honor ICE or CBP requests for 

certain non-public, sensitive information about an individual. 
 
Illinois Executive Order 2 (2015): LEAs may not “communicat[e] an individual’s release 
information or contact information” “solely on the basis of an immigration detainer or 
administrative immigration warrant.”  
 
Philadelphia, PA Executive Order No. 5-2016: Notice of an individual’s “pending release” 
shall not be provided “unless [a] such person is being released from conviction for a first 
or second degree felony involving violence and [b] the detainer is supported by a judicial 
warrant.” 
 
California Values Act, SB No. 54 (Proposed) (2016):  

An LEA may not (a) “[r]espond[] to requests for nonpublicly available personal 
information about an individual,” including, but not limited to, information about the 
person’s release date, home address, or work address for immigration enforcement 
purposes,” or (b) “make agency or department databases available to anyone . . . for the 
purpose of immigration enforcement or investigation or enforcement of any federal 
program requiring registration of individuals on the basis of race, gender, sexual 
orientation, religion, immigration status, or national or ethnic origin.”  

An LEA may (a) share information “regarding an individual’s citizenship or immigration 
status” and (b) respond to requests for “previous criminal arrests and convictions” as 
permitted under state law or when responding to a “lawful subpoena.”  
 

4. Objective: LEAs should not provide ICE or CBP with access to individuals in their 
custody for questioning for solely immigration enforcement purposes. 

 
Vermont Criminal Justice Training Council Policy: “Unless ICE or Customs and Border 
Patrol (CBP) agents have a criminal warrant, or [Agency members] have a legitimate law 
enforcement purpose exclusive to the enforcement of immigration laws, ICE or CBP 
agents shall not be given access to individuals in [Agency’s] custody.” 

 
Santa Clara, CA Board of Supervisor Resolution No. 2011-504 (2011): ICE “shall not be 
given access to individuals or be allowed to use County facilities” for investigative 
interviews or other purposes unless ICE has a judicial warrant or officials have a 
“legitimate law enforcement purpose” not related to immigration enforcement.  
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California Values Act, SB No. 54 (Proposed) (2016): LEAs may not “[g]iv[e] federal 
immigration authorities access to interview individuals in agency or department custody 
for immigration enforcement purposes.” 
 

5. Objective: LEAs should protect the due process rights of persons as to whom federal 
immigration enforcement requests have been made, including providing those 
persons with appropriate notice. 

 
Connecticut Department of Correction, Administrative Directive 9.3 (2013): “If a 
determination has been made to detain the inmate, a copy of Immigration Detainer – 
Notice of Action DHS Form I-247, and the Notice of ICE Detainer form CN9309 shall be 
delivered to the inmate.”  

 
6. Objective: Local agency resources should not be used to create a federal registry 

based on race, gender, sexual orientation, religion, ethnicity, or national origin. 
 

California Values Act, SB No. 54 (Proposed) (2016): State and local law enforcement shall 
not “[u]se agency or department moneys, facilities, property, equipment, or personnel 
to investigate, enforce, or assist in the investigation or enforcement of any federal 
program requiring registration of individuals on the basis of race, gender, sexual 
orientation, religion, or national or ethnic origin.” 

 
7. Objective: Local agencies should limit collection of immigration-related information 

and ensure nondiscriminatory access to benefits and services. 
 

N.Y.C. Exec. Order 41 (2003): “Any service provided by a City agency shall be made 
available to all aliens who are otherwise eligible for such service to aliens. Every City 
agency shall encourage aliens to make use of those services provided by such agency for 
which aliens are not denied eligibility by law.” 

 
N.Y.C. Exec. Order 41 (2003): “A City officer or employee, other than law enforcement 
officers, shall not inquire about a person’s immigration status unless: (1) Such person’s 
immigration status is necessary for the determination of program, service or benefit 
eligibility or the provision of City services; or (2) Such officer or employee is required by 
law to inquire about such person’s immigration status.” 

 
8. Objective: LEAs should collect and report aggregate data containing no personal 

identifiers regarding their receipt of, and response to, ICE and CBP requests, for the 
sole purpose of monitoring the LEAs’ compliance with all applicable laws. 

 

N.Y.C. Local Law Nos. 58-2014 and 59-2014 (N.Y.C. Admin Code § 9-131 and § 14-154) 
(2014): By October 15 each year, NYPD and NYC DOC “shall post a report on the 
department’s website” that includes, among other things, the number of detainer 
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requests received, the number of persons held or transferred pursuant to those 
requests, and the number of requests not honored.  

 
King County (Seattle), WA, Ordinance 17706 (2013): The detention department “shall 
prepare and transmit to the [county] council a quarterly report showing the number of 
detainers received and descriptive data,” including the types of offenses of individuals 
being held, the date for release from custody, and the length of stay before the detainer 
was executed.  

 



Council Members Fahey, Bailey, Calsolaro, Commisso, Conti, Freeman, Golby, 

Herring, Igoe, Jenkins-Cox, Konev, O’Brien, Rosenzweig, Sano and Smith 

introduced the following, which was approved: 

 

Resolution Number 3.11.13R 

 

RESOLUTION OF THE COMMON COUNCIL RECOGNIZING THE 

FREEDOM FROM DOMESTIC VIOLENCE AS A FUNDAMENTAL HUMAN 

RIGHT 

 

WHEREAS, world leaders and leaders within the United States recognize that 

domestic violence is a human rights concern; and 

 

WHEREAS, in 2011, the United Nations Special Rapporteur on Violence 

Against Women identified several deficiencies in the regulation of domestic violence in 

the United States, including the need to explore more uniform remedies for victims of 

domestic violence; the need to re-evaluate existing mechanisms for protecting victims 

and punishing offenders at federal, state, and local levels, given that calls for help often 

do not result in either arrests or successful prosecutions; and the need for additional 

public education campaigns that condemn all forms of violence; and 

 

WHEREAS, on August 17, 2011, the Inter-American Commission on Human 

Rights found the United States in violation of Articles I, II, VII, and XVII of the 

American Declaration for breaching its duty to protect Jessica Lenahan and her children 

from domestic violence; and 

 

WHEREAS, more than 1 in 3 women and more than 1 in 4 men in the United 

States will experience rape, physical violence, and/or stalking by an intimate partner at 

some point in their lives, according to the Centers for Disease Control; and 

 

WHEREAS, 44% of African American women, 37% of Hispanic women, and 

35% of white women have experienced rape, physical violence, and/ or stalking by an 

intimate partner; and 39% of African American men, 27% of Hispanic men, and 28% of 

white men have experienced rape, physical violence, and/or stalking by an intimate 

partner, according to the Centers for Disease Control; and 

 

WHEREAS, 73 New Yorkers died as a result of intimate partner homicide in 

2010 according to the New York State Office for the Prevention of Domestic Violence; 

and 

 

WHEREAS, the Domestic Violence Legal Connection of the Capital District 

Women’s Bar Association Legal Project provided pro bono and reduced fee civil 

representation to 1,209 victims of Domestic Violence in 2010; and 

 

WHEREAS, Equinox provided services to 1,612 persons who experienced 

domestic violence in 2010 either in person or over the telephone on their 24-hour 



domestic violence hotline including; providing shelter for 237 adults and their 116 

children and helping 374 victims obtain final orders of protection from the courts; and 

 

WHEREAS, New York Courts issued a total of 301,488 orders of protection in 

2010, of which 219,876 were required to be recorded in the Unified Court System’s 

Domestic Violence Registry; and 

 

WHEREAS, the number of required orders of protection issued in New York 

State increased 6% from 2009 to 2010 and 34% from 2007; and 

 

WHEREAS, in 2010, almost 1,100 individuals under the age of 21 filed family 

offense petitions in New York State Family Courts under the expanded definition of 

“intimate relationship,” a 22% increase from 2009; and 

 

WHEREAS, 11% of New York State high school students surveyed in 2009 

reported that they were hit, slapped or physically hurt on purpose by their boyfriend or 

girlfriend; and 

 

WHEREAS, the New York State Division of Criminal Justice Services reports 

that 4,705 Albany County residents were victims of domestic violence offenses in 2009 

and 2010; and 

 

WHEREAS, in 2010 and 2011, the Office of Court Administration indicates that 

over 3,000 temporary or final orders of protection were issued in Albany Family Court; 

and 

 

WHEREAS, in 2011 there were over 9,400 reported cases of domestic violence 

in the Capital District alone – some of the highest reported numbers of any district in 

New York State; and 

 

WHEREAS, survivors of domestic violence experience physical injuries, long-

term psychological damage, financial instability, trouble finding safe housing; and 

 

WHEREAS, police and sheriff’s departments, courts, cities, counties, social 

services agencies, and other local government entities constitute the first line of defense 

against domestic violence. 

 

NOW, THEREFORE, BE IT RESOLVED, that the Common Council of the 

City of Albany joins world leaders and leaders within the United States in recognition of 

domestic violence as a human rights concern and declares that the freedom from 

domestic violence is a fundamental human right. 

 

BE IT FURTHER RESOLVED, that state and local governments should 

continue to secure this human right on behalf of their citizens. 



 

TO:   Nala Woodard, City Clerk 

FROM:  Cathy Fahey, Council Member 

RE:   Request for Common Council Legislation  

          Supporting Memorandum 

DATE:  December 20, 2012 

 

RESOLUTION NUMBER 3.11.13R 

 

TITLE: RESOLUTION OF THE COMMON COUNCIL RECOGNIZING THE 

FREEDOM FROM DOMESTIC VIOLENCE AS A FUNDAMENTAL HUMAN 

RIGHT 

 

GENERAL PURPOSE OF LEGISLATION: FOR the purpose of joining world 

leaders and leaders within the United States in recognition of domestic violence as a 

human rights concern and declaring that the freedom from all domestic violence, 

regardless of whether inflicted by a current or former spouse, a current or former intimate 

partner, or a family member is a fundamental human right. 

 

NECESSITY FOR LEGISLATION AND ANY CHANGE TO EXISTING LAW: 

This resolution declares that freedom from domestic violence is a human right. 

 

FISCAL IMPACT: None. 
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(2) Human Rights Amicus, Hernandez et al. vs. State of New 
York, https://globalfreedomofexpression.columbia.edu/wp-
content/uploads/2017/02/170120_amicus_brief_of_cls_hr_clinic.pdf 
  
  
 ADDITIONAL READINGS: 
  
(a) Mayor William A Bell, Sr., Reserved for the Mayor: Human Rights as a Vision for the 
Future of our Cities (Dec. 21, 2015), athttp://web.law.columbia.edu/sites/default/ 

http://www.lawschool.cornell.edu/womenandjustice/DV-Resolutions.cfm
http://www.americanbar.org/publications/human_rights_magazine_home/2015--vol--41-/vol--41--no--2---human-rights-at-home/bringing-it-home--human-rights-treaties-and-economic--social--an.html
http://www.americanbar.org/publications/human_rights_magazine_home/2015--vol--41-/vol--41--no--2---human-rights-at-home/bringing-it-home--human-rights-treaties-and-economic--social--an.html
http://www.americanbar.org/publications/human_rights_magazine_home/2015--vol--41-/vol--41--no--2---human-rights-at-home/bringing-it-home--human-rights-treaties-and-economic--social--an.html
https://web.law.columbia.edu/sites/default/files/microsites/human-rights-institute/files/Bringing%20Human%20Rights%20Home.pdf
https://web.law.columbia.edu/sites/default/files/microsites/human-rights-institute/files/Bringing%20Human%20Rights%20Home.pdf
http://www.huffingtonpost.com/entry/women-and-girls-just-want-to-have-fun-damental-human_us_58924827e4b01a7d8e512abb
http://www.huffingtonpost.com/entry/women-and-girls-just-want-to-have-fun-damental-human_us_58924827e4b01a7d8e512abb
https://opportunityagenda.org/files/field_file/2014.2.06.HumanRightsinStateCourts.pdf
https://opportunityagenda.org/files/field_file/2014.2.06.HumanRightsinStateCourts.pdf
https://opportunityagenda.org/files/field_file/HumanRights-StateCourts-2016.pdf
https://opportunityagenda.org/files/field_file/HumanRights-StateCourts-2016.pdf
https://globalfreedomofexpression.columbia.edu/wp-content/uploads/2017/02/170120_amicus_brief_of_cls_hr_clinic.pdf
https://globalfreedomofexpression.columbia.edu/wp-content/uploads/2017/02/170120_amicus_brief_of_cls_hr_clinic.pdf
http://web.law.columbia.edu/sites/default/


  
(b) Flint Taylor, How Activists Won Reparations for the Survivors of Chicago Police 
Department Torture, In These Times (June 26, 
2015),http://inthesetimes.com/article/18118/jon-burge-torture-reparations  
  
(c) DOMESTIC VIOLENCE & SEXUAL ASSAULT IN THE UNITED STATES: A HUMAN 
RIGHTS BASED APPROACH & PRACTICE GUIDE (August 
2014), http://web.law.columbia.edu/sites/default/files/microsites/human-rights-
institute/files/dv_sa_hr_guide_reduce.pdf 
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PART I

Overview, Sources of Law, & Terminology

Federal Agencies

Sources of Immigration Law

Types of Immigration Status

Terminology 3



Federal Agencies
• Department of Homeland Security (DHS) – www.dhs.gov

• Three component agencies
• Citizenship and Immigration Services (CIS) – www.uscis.gov
• Immigration and Customs Enforcement (ICE) – www.ice.gov
• Customs and Border Protection (CBP) – www.cbp.gov

• Department of Justice (DOJ) – www.justice.gov
• Executive Office for Immigration Review (EOIR) -

www.justice.gov/eoir
• Virtual Law Library is at https://www.justice.gov/eoir/virtual-law-library

• Department of State (DOS) – www.state.gov
• U.S. Consulates and U.S. Embassies overseas -

https://www.usembassy.gov/
• National Visa Center – U.S.-based clearinghouse for immigrant visa 

cases - https://travel.state.gov/content/visas/en/immigrate/nvc.html
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Sources of U.S. Immigration Law
• U.S. Constitution

• Immigration & Nationality Act (INA)
• The INA is found at Title 8 of the U.S. Code, and is divided into four Titles. Most citations in these materials are to the INA, not the U.S. Code. The first includes 

definitions and sets forth the powers and authority of certain Executive Branch officials charged with carrying out the immigration laws; Title II is comprised of 9 
chapters concerning immigration – including qualifications for permanent residence, asylum and refugee status, the nonimmigrant classifications, and penalty 
provisions for violations of the INA; Title III sets forth how U.S. citizenship and nationality may be acquired, derived, renounced, lost, or revoked.

• The INA can be accessed in many places online, including www.uscis.gov, clicking on the link for “Laws,” and then the link for Immigration and Nationality Act

• Title 8 Code of Federal Regulations (8 CFR)
• The regulations at 8 CFR interpret the INA for the Department of Homeland Security and Executive Office for Immigration Review

• They can also be accessed at www.uscis.gov by clicking on the link for “Laws,” and then the link for 8 CFR

• Title 22 Code of Federal Regulations (22 CFR) – DOS, Foreign Relations
• The regulations at 22 CFR interpret the INA for the U.S. Department of State

• They can also be accessed at www.uscis.gov by clicking on the link for “Laws,” and then the link for Other Immigration CFRs

• Case law:
• Board of Immigration Appeals (BIA) Decisions

• Federal Court Decisions (Supreme Court, Circuit Courts, District Courts)

• Administrative Appeals Office (AAO) Decisions

• Agency Policy Memoranda & Guidance
• DHS, USCIS, ICE, CBP Memoranda

• DOS Foreign Affairs Manual (FAM), DOS Cables

• USCIS Adjudicator’s Field Manual (AFM)

• Executive Orders/Executive Actions

5
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Types of Immigration Status

Citizen • U.S. Citizen or National

Immigrant • Lawful Permanent Resident (“green card holder”)

Nonimmigrant

• Examples:

• Visitors for business or pleasure

• Student visas

• Employment visas

Other

• Examples:

• Refugees, Asylees, other protected classes

• Temporary Protected Status (TPS)

• Parole: for the purposes of applying for asylum, 
humanitarian reasons, public interest, or criminal 
prosecution

• T/U Visas: victim of domestic violence or human trafficking

• Special Immigrant Juveniles (SIJ)

• Deferred Action for Childhood Arrivals (DACA)



Terminology: U.S. Citizens & Aliens
• Who is a “citizen”?

• 14th Amendment: “All persons born or naturalized in the United States, and subject
to the jurisdiction thereof, are citizens of the United States and of the state
wherein they reside. No state shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any state deprive
any person of life, liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.”

• Criteria to delineate what it means to be “born” or “naturalized” in the U.S.A. are
set forth at Title III of the INA

• Who is a noncitizen “national”?
• Persons born in American Samoa or Swains Island. (INA §308)

• Who is an “alien”?
• An “alien” is: “any person not a citizen or national of the United States” (INA

§101(a)(3))
• Non-citizen and non-national persons lawfully present in the U.S.A., whether

permanently as “immigrants” (permanent residents) or refugees/asylees,
temporarily as “nonimmigrants,” or otherwise present with permission of the
U.S. government

• Persons who are not lawfully present in the U.S.A. – the “undocumented” 7



Terminology: Undocumented Immigrants

• The term “undocumented immigrants” generally refers to people with no 
legal immigration status. They may be undocumented because they:

• Entered the U.S.A. without inspection (EWI)

• Entered the U.S.A. with false documents

• Entered the U.S.A. legally, but their status has expired

• Undocumented immigrants are subject to removal (deportation) at any time, 
although they generally have the right to a removal hearing in immigration 
court (EOIR).

• Subject to interior U.S. enforcement – mass transit, within 100 miles of US 
border, encountered during traffic stop, etc. 

8



Undocumented Immigrants – cont.

• There is no such thing as a stand-alone “work permit.” Employment 
authorization is always based upon a person’s status under the INA.

• Undocumented immigrants are not authorized to work in the U.S.A.

• Being unauthorized to work means undocumented immigrants are not eligible 
to apply for an Employment Authorization Document or a Social Security 
Number, although many work off the books and pay taxes with ITIN

• Ineligible for Medicaid and other public benefits

• Usually ineligible for driver’s license

• Difficult or impossible to travel

• Still have many of the same rights as those with status, but may be afraid to 
assert them

R
ev

. 1
0

/0
3

/1
1

9



PART II

Immigrants, Nonimmigrants, 
Refugees and Humanitarian 

Categories,
Temporary Categories & Special 

Programs
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Immigrants, Nonimmigrants and Intent

• Immigrants have the intent to remain in the U.S.A. permanently

• Lawful permanent residents (LPRs) are entitled by status to live and work permanently in 
the U.S.A.

• Nonimmigrants generally must establish that they do not have immigrant intent in order to 
obtain any required visa and gain admission to the U.S.A. – i.e., residence in a foreign country 
that they have no intent of abandoning, and must meet other criteria specific to a particular 
visa category.  INA §101(a)(15)

• Nationals of limited countries are not required to obtain a visa before traveling to the U.S.A. as a 
visitor (tourist or business visitor) under the Visa Waiver Program (VWP), and must complete an 
Electronic System for Travel Authorization (ESTA) prior to boarding plane.

• Intent is a critical concept in U.S. immigration: under the INA, there is a presumption of 
immigrant intent (meaning to remain permanently) for every person seeking admission to 
the U.S.A. INA §§101(a)(15) & 214(b) 11



Refugees and Humanitarian Categories

Refugee claims, asylum, withholding of 
deportation (removal), Special Immigrant 
Juveniles, U Visas, Violence Against Women Act

12



• Defined at INA §101(a)(42) -- Any person outside their country of 
nationality, or if none the country of last habitual residence, who is 
unable or unwilling to return… because of persecution or a well-
founded fear of persecution on account of race, religion, nationality, 
membership in a particular social group, or political opinion . . . .

• Annual admission of refugees and admission of emergency situation 
refugees to the U.S.A. are at INA §207

• Refugee status is applied for outside the USA
• Following admission to the U.S.A., authorized to work and can petition 

for spouse and children
• After one year in the U.S.A., apply for adjustment to lawful permanent 

resident status 13

Refugees



• INA §208
• For people who are physically present in the U.S.A. or at a port of entry
• The Attorney General may grant asylum to an alien…if it is determined that the alien 

is a refugee within the meaning of INA §101(a)(42)
• Affirmative applications are made to USCIS
• Defensive filings are made before EOIR
• 1 year filing deadline after U.S. arrival, unless able to prove changed or extraordinary 

circumstances
• Standard of proof = “more likely than not”
• High denial rate
• Persecutors are specifically exempted from definition of asylee

14

Asylum



Withholding of Removal

• INA § 241(b)(3)
• . . .the Attorney General may not remove an alien to a country if 

the Attorney General decides that the alien’s life or freedom 
would be threatened in that country because of the alien’s race, 
religion, nationality, membership in a particular social group, or 
political opinion

15



Special Immigrant Juveniles (SIJ)
• INA §101(a)(27)(J)
• A special program established for certain children within the U.S.A. to regularize status 
• A hybrid approach involving state law (procedures may include guardianship, custody, third party 

custody, adoption) and subsequent USCIS recognition of the state determination 
• Available to a child who:

• Under the age of 21 on the date of filing Form I-360
• Has been declared dependent by a juvenile court in the U.S.A., or placed by such court in 

custody of a state agency or other individual or entity
• Cannot reunite with one or both parents due to abuse, neglect, abandonment, or similar basis 

under state law
• In her or his best interest should not be returned to parent’s/parents’ country of nationality or 

last habitual residence
• Eligible for adjustment of status if unmarried
• Certain grounds of inadmissibility are waived (public charge, labor certification, EWI, material 

misrepresentation, false claim to USC, unlawful presence bars, stowaways, unlawful presence, 
documentation) under INA §245(h)(1)

16



U Visas (Crime Victims)
• INA §101(a)(15)(U)
• 10,000 visas are available annually to persons who:

• Have suffered substantial physical or mental abuse as a result of having been a victim of qualifying criminal 
activity (violated the laws of the United States or occurred in the United States (including in Indian country 
and military installations) or the territories and possessions of the United States)

• Possess information concerning such criminal activity 
• Have been helpful, are being helpful, or are likely to be helpful to a Federal, State, or local law enforcement 

official, to a Federal, State, or local prosecutor, to a Federal or State judge, to the Service, or to other Federal, 
State, or local authorities investigating or prosecuting such criminal activity

• Criminal activity is that involving one or more of the following or any similar activity in violation of 
Federal, State, or local criminal law: rape; torture; trafficking; incest; domestic violence; sexual 
assault; abusive sexual contact; prostitution; sexual exploitation; stalking; female genital 
mutilation; being held hostage; peonage; involuntary servitude; slave trade; kidnapping; abduction; 
unlawful criminal restraint; false imprisonment; blackmail; extortion; manslaughter; murder; 
felonious assault; witness tampering; obstruction of justice; perjury; fraud in foreign labor 
contracting (as defined in section 1351 of title 18, United States Code); or attempt, conspiracy, or 
solicitation to commit any of the above mentioned crimes

• Must obtain law enforcement certification from certifying official
• Qualifying family members may be granted derivative benefits
• U visa applicants must be admissible to the U.S.A. (except public charge ground of inadmissibility)

17



Violence Against Women (VAWA)
• INA §101(a)(51)
• A VAWA self-petitioner may be:

• The spouse or child of a U.S. citizen or LPR
• The parent of a U.S. citizen
• A conditional resident
• The spouse or child of a beneficiary under the Cuban Adjustment Act, the Haitian Refugee Immigration 

Fairness Act of 1998, or the Nicaraguan Adjustment and Central American Relief Act

• Applicant must prove having been battered or subjected to extreme cruelty
• Generally includes evidence such as police reports and affidavits, court records, medical reports, school 

records, social agency records

• Applicant must provide evidence of qualifying relationship
• Applicant must provide evidence of abuser’s status; if unable to do so USCIS will attempt to verify if 

electronically (8 CFR §103.2(b)(17)(ii))
• Applicant must be of good moral character

• An act or conviction that would statutorily bar good moral character under INA §101(f) may be excused if it 
was waivable and connected to the battery or extreme cruelty

• Public charge ground of inadmissibility and affidavit of support requirement do not apply to VAWA 
self-petitioners

• Applications are filed on Form I-360, and only with the Vermont Service Center of USCIS 18



Temporary Categories & Special Programs

Those initiatives created to assist a narrow range of 
individuals for a limited period of time and do not
lead to any permanent status

19



Temporary Protected Status (TPS)

• INA § 244 and 8 CFR §§ 244.1 through 244.20 and §§ 1244.1 through 1244.20
• It is a non-permanent immigration status, which the U.S. grants to eligible 

nationals of designated countries. 
• People who receive TPS are not required to leave the U.S.A.
• People who receive TPS may receive work authorization and access to certain 

public benefits
• TPS does NOT lead to permanent resident status
• TPS is NOT permission to travel outside the U.S.A.

20



How is a country designated?

• The Secretary of the U.S. Department of Homeland Security (DHS) designates 
certain countries to receive TPS when he determines that at least one of the 
following three circumstances exists in the foreign country:
• 1) an ongoing armed conflict, which would pose a serious threat to people 

returned to the country;
• 2) a natural disaster (like earthquake or flood) and the gov’t requests TPS 

designation and the country is unable to handle returning nationals; or
• 3) extraordinary and temporary conditions in the foreign state that prevent 

return of nationals

21



A person who: 

1)  is a national of a foreign state designated for TPS by the Sec’y – or – a person 

with no nationality who last habitually resided in the designated state;

2) has been continuously physically present in the U.S.A. since the effective 

date of the most recent designation of the foreign country;

3) has continuously resided in the U.S.A. since such date as the Sec’y

designates;

4) is admissible as an immigrant [but waives labor certification and 

documentary requirements of INA §212(a)(5) and (a)(7)(A)] and is not ineligible 

for TPS, and

5) registers for TPS within the designated registration period 22

Who is eligible for TPS?



Deferred Action for Childhood Arrivals (DACA)

• Deferred Action has long existed as a discretionary measure exercised by DHS for individuals 
with no other form of immigration relief available. Deferred Action is prosecutorial discretion
by DHS not to place an individual in removal proceedings. DHS typically considered requests 
from individuals with a humanitarian or medical reason to be in the U.S.A.

• On June 15, 2012, President Obama took executive action and ordered Deferred Action for 
Childhood Arrivals (DACA) for certain young people who came to the United States at a 
young age and who generally lacked intent to violate the law

• On November 20, 2014, the Obama Administration sought to expand DACA (DACA II) and 
establish a new program for certain undocumented parents of USCs and LPRs, (Deferred 
Action for Parental Accountability) (DAPA)

• On February 16, 2015, Judge Andrew Hanen issued a preliminary injunction in State of Texas 
v. U.S.A. regarding DACA II and DAPA

• On June 23, 2016, the Supreme Court issued a one-sentence per curiam ruling in U.S. v. 
Texas, simply stating, “The judgment is affirmed by an equally divided court.”, so that the 
provisions of the 11/20/2014 executive action have not taken effect

• DACA remains in effect and available to qualified people (at time of this writing)
23



DACA –Requirements

• Under the age of 31 on 06/15/12

• Came to the U.S.A. before her 16th birthday

• Continuously resided in the U.S.A. from 06/15/07 to present time

• Present in the USA on 06/15/12 and at the time of making her DACA request with USCIS

• No lawful immigration status on 06/15/12

• Currently in school, graduated from high school, obtained a GED certificate, or is an 

honorably discharged veteran of the Coast Guard or Armed Forces of the U.S.A.

• Has not been convicted of a felony offense, a significant misdemeanor offense, three or more 

other misdemeanor offenses, or otherwise pose a threat to national security or public safety

• At least 15 years of age at the time of application

• (EXCEPTION: applicants younger than 15 may apply IF currently in detention, pending 

removal proceedings or has prior order of removal)

24



Parole in Place for Military Families

• Immediate family members (spouse, child, parent) of military 
service members, who are physically present in the country, 
become eligible for adjustment of status in the U.S.A.

• Granted in meritorious cases to avoid the lengthy separation 
(resulting from inadmissibility issues) of family members, which 
might harm the service member’s morale, readiness or ability to 
complete service

• Appropriate for EWI with no other remedies
• But not for: false claim of U.S. citizenship, criminal grounds of 

inadmissibility, prior deportation/removal order, or other 
inadmissibility grounds

25



PART III

Inadmissibility 
& 

Expedited Removal
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Inspection, Admission, Parole - Concepts

• A visa merely allows a non-U.S. citizen to board a vessel (e.g., airplane, ship, etc.) destined to 
the U.S.A.  It does not guarantee admission to the U.S.A. upon arrival

• INA §101(a)(13): “Admission” and “admitted” = “the lawful entry of the alien into the United 
States after inspection and authorization by an immigration officer”

• Inspection is generally understood to apply only to non-U.S. citizens and means presenting 
oneself to CBP officials at a U.S. port of entry. If CBP determines a non-citizen is admissible to 
the U.S.A., a nonimmigrant’s status, date of admission, period of authorized stay and other 
details are noted in its records

• “Entry without inspection” (“EWI”) to the U.S.A. disqualifies non-U.S. citizens from many 
immigration benefits

• INA §212(d)(5): “Parole” – person is inspected and permitted to physically enter country but 
is not “admitted” under the law. This creates a “legal fiction” in that a person is physically 
present but metaphysically remains at a U.S. port of entry seeking admission – and limits U.S. 
immigration benefits that may be available as a result 27



Inadmissibility & Selected Grounds
In order to be admitted to the U.S.A, one must not be inadmissible. This applies to both physical admission at port of entry and 

eligibility for certain benefits including adjustment of status to that of lawful permanent resident within the U.S.A. – even if the 

applicant was already admitted to the U.S.A. as a nonimmigrant. Oddly, therefore, grounds of inadmissibility – not removability 

(deportability) - apply to adjustment of status even though applicants are physically within the U.S.A.

• Grounds of inadmissibility are set forth at INA §212 (General Classes of Aliens Ineligible to Receive Visas and Ineligible for 

Admission).

• Generally stated, there are ten categories of grounds of inadmissibility with multiple subcategories, including:

• Criminal-Related (INA § 212(a)(2)) – common offenses making a non-U.S. citizen inadmissible are those deemed to be crimes 

involving moral turpitude under INA §212(a)(2)(A)(i); controlled substance offenses under INA §212(a)(2)(A)(i)(II)

• Activities related to threats to national security, espionage and terrorism (INA § 212(a)(3))

• Public Charge (INA § 212(a)(4))

• Immigration-related (INA § 212(a)(6))

• Previously Removed from the U.S.A. (INA §212(a)(9)(A))

• Return to U.S.A. after certain periods of unlawful presence (INA § 212(a)(9)(B))

• Note: Inadmissibility grounds under INA §212 vs. Removal (Deportation) grounds under INA §237 not discussed here are similar, but 

not identical
28



Public Charge Ground of Inadmissibility

• Public Charge (INA § 212(a)(4)) – “any alien who…is likely at any time to 
become a public charge is inadmissible”

• Generally stated, historically:
• Acceptance of “cash welfare” such as SSI or TANF and long-term 

institutionalization may constitute public charge
• Acceptance of health benefits, food programs or other programs that do not give 

cash generally have not constituted public charge
• Examples of assistance that have not automatically been considered public charge 

include Medicaid, CHIP, prenatal care, Food Stamps, WIC and public housing
• May not apply to certain categories of immigrants applying under humanitarian 

programs
29



Common Immigration Violation Grounds of Inadmissibility

• Alien present without admission or parole - INA §212(a)(6)(A)
• Exceptions for VAWA, 245(i), cancellation of removal, asylum

• Immigration fraud, document fraud, fraud or material misrepresentation - INA §212(a)(6)(C)(i)
• Material misrepresentations are probably the most common immigration violation.  Such 

misrepresentations may be written or oral, including a simple oral material misrepresentation to 
a CBP official at a US port of entry.  Another common scenario for material misrepresentation is 
on Form I-9, Employment Eligibility Verification, generally involving false claims to LPR status and 
presenting fake or altered documents, or false claims to US citizenship.

• May be able to use INA 212(i) waiver
• Such waivers require establishing extreme hardship to a qualifying U.S. relative and are very 

difficult to obtain
• Falsely claiming U.S. citizenship - INA §212(a)(6)(C)(ii)

• Exceptions in certain cases for minors
• Limited exceptions for certain adults
• No waiver for most such claims made on or after September 30, 1996 – a permanent bar

• Failure to attend removal proceeding - INA §212(a)(6)(B)
• Lack of Documents  - INA §212(a)(7) 30



Previous Removals/Permanent Bar Ground of 
Inadmissibility

Previously Removed (INA §212(a)(9)(A))
• Arriving aliens – 1st removal results in 5 years inadmissibility 
• Other aliens – 1st removal (or departure from U.S. while removal order 

outstanding) results in 10 years inadmissibility
• 2nd or subsequent removal results in 20 years inadmissibility
• Alien convicted of aggravated felony is permanently inadmissible
• In certain cases, may file I-212 to request advance permission to reapply for 

admission

Permanently Inadmissible - INA §212(a)(9)(C):
• If ordered removed and reenter without being admitted

• No waiver 
• Also a crime, and often prosecuted as such

31



Definition of Unlawful Presence

• A person is unlawfully present if she “is present in the 
United States after the expiration of the period of stay 
authorized by the Attorney General or is present in the 
United States without being admitted or paroled”  -
INA § 212(a)(9)(B)(ii)

32



Unlawful Presence Ground of Inadmissibility -
Consequences
• This ground of inadmissibility triggered only by a departure from the 
U.S.A. after a qualifying period of unlawful presence. The departure from 
U.S.A. results in a 3 or 10 Year Bar to returning - INA §212(a)(9)(B)

• Any alien unlawfully present in the USA for a period of more than 180 days 
but less than 1 year, who voluntarily departs USA prior to the start of removal 
proceedings, is inadmissible for three years from the date of departure or 
removal

• Any alien unlawfully present in USA for a period of one year or more, who 
departs the USA, is inadmissible for ten years

• This the primary reason why spouses of USCs who EWI are ineligible for 
adjustment of status under current law (since INA § 245(i) expired on April 30, 
2001)

• Can apply for waiver abroad if spouse or parent(s) are LPRs or USCs.
• Provisional waiver application may be processed while applicant in U.S.A. 

in limited cases. 33



Expedited Removal

• The process by which a non-U.S. citizen trying to enter the U.S.A. through a 
port of entry is removed at the port of entry

• In these cases, immigration inspectors (CBP officers) at the port of entry find 
the person to be inadmissible to the U.S.A.

• There is no right to have a lawyer and no right to a court hearing before EOIR
• If removed, a person will not be permitted to return to the U.S.A. for five 

years or longer (some exceptions apply)
• Returning lawful permanent residents should not be put in expedited removal 

proceedings
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PART IV

Three Executive Orders –
Summary & Implementation
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Executive Orders – Summary & Implementation

• Executive Order 13767 of January 25, 2017 - Border Security and Immigration Enforcement 
Improvements

• Executive Order 13768 of January 25, 2017 - Enhancing Public Safety in the Interior of the 
United States

• Executive Order 13769 of January 27, 2017 - Protecting the Nation From Foreign Terrorist 
Entry Into the United States

• Additional draft EOs have been leaked, including:

• Protecting American Jobs and Workers by Strengthening the Integrity of Foreign Worker Visa 
Programs

• Protecting Taxpayer Resources by Ensuring Our Immigration Laws Promote Accountability and 
Responsibility

• Ending Unconstitutional Executive Amnesties
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Executive Order 13767

• Executive Order 13767 of January 25, 2017 -
Border Security and Immigration Enforcement 
Improvements R
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Executive Order 13767 - Summary

• The authority cited is the Constitution and “the laws of the United States of America,” including the INA, the Secure 
Fence Act of 2006 (Public Law 109–367) (Secure Fence Act), and the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996 (Public Law 104–208 Div. C) (IIRIRA)

• This EO states that “Aliens who illegally enter the United States without inspection or admission present a significant 
threat to national security and public safety. Such aliens have not been identified or inspected by Federal 
immigration officers to determine their admissibility to the United States.” It cites the recent surge of illegal 
immigration at the southern border with Mexico having “placed a significant strain on Federal resources and 
overwhelmed agencies charged with border security and immigration enforcement, as well as the local communities 
into which many of the aliens are placed.”

• Asserts that the federal government has “failed to discharge” its “basic sovereign responsibility” to enforce U.S. 
immigration laws.

• Establishes policies and directives to:
• Secure the southern border “through the immediate construction of a physical wall”

• Detain those apprehended on suspicion of violating federal or state laws, including federal immigration law; expedite determinations of 
eligibility to remain in the U.S.A., and remove promptly those whose legal claims are rejected

• Suggests it will terminate the [already terminated] practice known as “catch and release”

• “[I]mmediately construct, operate, control, or establish contracts to construct, operate, or control facilities to detain aliens at or near the 
land border with Mexico”

• Hire 5,000 additional Border Patrol agents

• Identify and quantify “all sources of direct and indirect Federal aid or assistance to the Government of Mexico on an annual basis over the 
past five years” by every executive department and agency
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Executive Order 13767 – Summary, cont.

• Directs that the Secretary “shall immediately take all appropriate action to ensure that the parole and asylum 
provisions of Federal immigration law are not illegally exploited to prevent the removal of otherwise removable 
aliens.”

• Instructs DHS that aliens described in INA §235(b)(2)(C), applicants for admission arriving by land from contiguous 
territories, are “returned to the country from which they came pending a formal removal proceeding.”

• Directs the Secretary of DHS to immediately take action to engage with state and local officials to enter into 
agreements under §287(g) of the INA (8 U.S.C. 1357(g)), allowing State and local law enforcement agencies to 
perform the functions of an immigration officer in the interior of the U.S.A., involving the investigation, 
apprehension, or detention of aliens

• Expands “expedited removal” to the maximum extent permitted by statute, by applying to any individual who has 
not been “admitted or paroled” who cannot prove she has been continuously present in the U.S. for the 2 years prior 
to being determined inadmissible. (INA §235(b)(1)(A)(iii)(II))

• Requires that all DHS personnel be trained on the unaccompanied children sections of the Trafficking Victims 
Protection and Reauthorization Act of 2008 (TVPRA) and the Homeland Security Act of 2002 to ensure that these 
children “are properly processed, receive appropriate care and placement” while in DHS custody, and when 
appropriate, “are safely repatriated in accordance with law.”
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Executive Order 13767 - Implementation

• February 17 – DHS Secretary John Kelly issued a memorandum outlining its implementation of EO 13767
• The DHS Memorandum, titled “Implementing the President’s Border Security and Immigration Enforcement 

Improvements Policies,” does the following:
• Asserts that the “President has determined that the lawful detention of aliens arriving in the United States or 

otherwise described in section 235(b) of the Immigration and Nationality Act (INA) pending a final determination 
of whether to order them removed, including determining eligibility for immigration relief, is the most efficient 
means by which to enforce the immigration laws at our borders. Detention also prevents such aliens from 
committing crimes while at large in the United States, ensures that aliens will appear for their removal 
proceedings, and substantially increases the likelihood that aliens lawfully ordered removed will be removed.”

• Directs ICE and CBP to “engage immediately with all willing and qualified law enforcement jurisdictions that meet 
all program requirements for the purpose of entering into agreements under 287(g) of the INA.”

• Advises that CBP “shall immediately begin planning, design, construction and maintenance of a wall, including 
the attendant lighting, technology (including sensors), as well as patrol and access roads, along the land border 
with Mexico in accordance with existing law, in the most appropriate locations and utilizing appropriate materials 
and technology to most effectively achieve operational control of the border.

• Requires that if an immigration officer determines that an arriving alien is inadmissible to the United States 
under section 2I2(a)(6)(C) or section 212(a)(7) of the INA, the officer shall, consistent with all applicable laws, 
order the alien removed from the United States without further hearing or review, unless the alien is an 
unaccompanied alien child as defined in 6 U.S.C. § 279(g)(2), indicates an intention to apply for asylum or a fear 
of persecution or torture or a fear of return to his or her country, or claims to have a valid immigration status 
within the United States or to be a citizen or national of the United States.
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Executive Order 13767 – Implementation, cont.

• Asserts authority of the Secretary, in his “sole and unreviewable discretion,” to apply “the expedited removal 
provisions in section 235(b)(l)(A)(i) and (ii) of the INA to aliens who have not been admitted or paroled into the 
United States, who are inadmissible to the United States under section 212(a)(6)(C) or section 212(a)(7) of the 
INA, and who have not affirmatively shown, to the satisfaction of an immigration officer, that they have been 
continuously physically present in the United States for the two-year period immediately prior to the 
determination of their inadmissibility.” The Memorandum notes that to date, “this authority has only been 
exercised to designate for application of expedited removal, aliens encountered within 100 air miles of the 
border and 14 days of entry, and aliens who arrived in the United States by sea other than at a port of entry.” 
Citing a burgeoning EOIR docket and delays in removal proceedings as a result, the Memorandum states that DHS 
“will publish in the Federal Register a new Notice Designating Aliens Subject to Expedited Removal Under Section 
235(b)(l)(a)(iii)” of the INA.

• Provides that, in credible fear interviews of those subject to expedited removal and claiming persecution or 
torture in their home countries, “The asylum officer shall make a positive credible fear finding only after the 
officer has considered all relevant evidence and determined, based on credible evidence, that the alien has a 
significant possibility of establishing eligibility for asylum, or for withholding or deferral of removal under the 
Convention Against Torture, based on established legal authority.”

• Asserts that the “practice of granting parole [under INA §212(d)(5)] to certain aliens in pre-designated categories 
in order to create immigration programs not established by Congress, has contributed to a border security crisis, 
undermined the integrity of the immigration laws and the parole process, and created an incentive for additional 
illegal immigration.” Therefore, pending the issuance of final regulations, DHS component agencies are to ensure 
appropriate written policy guidance and training regarding the exercise of parole authority, including advance 
parole, on a case-by-case basis, consistent with the law and written policy guidance.
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Executive Order 13767 – Implementation, cont.

• States that the policy of releasing unaccompanied minor children to the custody of parents or legal guardians in the 
U.S.A. “led to abuses” and exploitation in that they no longer meet the statutory definition of unaccompanied 
minors – but still avail of certain protections including removal proceedings before EOIR instead of expedited 
removal under INA §235(b). Therefore, DHS component agencies are charged with the task of developing guidance 
and training to confirm that such children “continue to fall within the statutory definition when being considered for 
the legal protections afforded to such children as they go through the removal process.”

• States that parents and children of UACs, “who are often illegally present in the United States, often pay smugglers 
several thousand dollars to bring their children into this country. Tragically, many of these children fall victim to 
robbery, extortion, kidnapping, sexual assault, and other crimes of violence by the smugglers and other criminal 
elements along the dangerous journey through Mexico to the United States. Regardless of the desires for family 
reunification, or conditions in other countries, the smuggling or trafficking of alien children is intolerable.” 
Accordingly, those who “facilitate the smuggling or trafficking of alien children into the United States” will be subject 
to enforcement action, which “includes but is not limited to, placing such individuals who are removable aliens into 
removal proceedings, or referring such individuals for criminal prosecution, as appropriate.”
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Executive Order 13768

• Executive Order 13768 of January 25, 2017 -
Enhancing Public Safety in the Interior of the 
United States R
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Executive Order 13768 - Summary

• The authority cited is the Constitution and “the laws of the United States of America,” including the INA

• The essence of the EO is to announce interior immigration enforcement priorities that make every undocumented 
immigrant in the U.S.A. a priority for removal

• Asserts that “Although Federal immigration law provides a framework for Federal-State partnerships in enforcing our 
immigration laws to ensure the removal of aliens who have no right to be in the United States, the Federal 
Government has failed to discharge this basic sovereign responsibility.”

• Includes as targeted populations those who are inadmissible to the U.S.A. under INA §212(a) as well as those who 
are removable under INA §237(a), who have:

• Been convicted of any criminal offense

• Been charged with any criminal offense, where such charge has not been resolved

• Committed acts that constitute a chargeable criminal offense

• Engaged in fraud or willful misrepresentation in connection with any official matter or application before a 
governmental agency

• Abused any program related to receipt of public benefits

• Been subject to a final order of removal, but have not departed the U.S.A.

• In the judgment of an immigration officer, been determined to otherwise pose a risk to public safety or national 
security.

• Directs that ICE shall take all appropriate action to hire 10,000 additional immigration officers
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Executive Order 13768 – Summary, cont.

• Directs the Secretary of DHS to immediately take action to engage with state and local officials to enter into 
agreements under section 287(g) of the INA (8 U.S.C. 1357(g)), allowing State and local law enforcement agencies to 
perform the functions of an immigration officer in the interior of the U.S.A., involving the investigation, 
apprehension, or detention of aliens

• Directs the Secretary of DHS to immediately terminate the Priority Enforcement Program (PEP) described in the 
memorandum issued by the Secretary on November 20, 2014, and to reinstitute the immigration program known as 
‘‘Secure Communities’’ referenced in that memorandum

• Provides that the Secretary of DHS and the Attorney General shall work together to prosecute criminal immigration 
offenses in the U.S.A.

• Demands that diplomatic efforts and negotiations with foreign states include as a condition precedent the 
acceptance by those foreign states of their nationals who are subject to removal from the United States

• Requires that states and their political subdivisions comply with 8 U.S.C. §1373, which states that “a Federal, State, 
or local government entity or official may not prohibit, or in any way restrict, any government entity or official from 
sending to, or receiving from, the Immigration and Naturalization Service information regarding the citizenship or 
immigration status, lawful or unlawful, of any individual.”

• Grants the Secretary “the authority to designate, in his discretion and to the extent consistent with law, a jurisdiction 
as a sanctuary jurisdiction,” and to “take appropriate enforcement action against any entity that violates 8 U.S.C. 
1373, or which has in effect a statute, policy, or practice that prevents or hinders the enforcement of Federal law.”
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Executive Order 13768 - Implementation

• February 10 – AILA informed its members that ICE had commenced enforcement actions 
under “Operation Cross Check,” with the three following targeted populations plus any other 
individuals identified in the course of an enforcement action against a specific person:
• Fugitives - Anyone with an outstanding order of removal
• Individuals who reentered after they were deported; regardless of whether or not she was 

convicted of any criminal reentry offense
• At large “criminal aliens,” meaning anyone with any criminal conviction

• February 13 – DHS issued a release confirming that, during the prior week, ICE “launched a 
series of targeted enforcement operations across the country. These operations targeted 
public safety threats, such as convicted criminal aliens and gang members, as well as 
individuals who have violated our nation’s immigration laws, including those who illegally re-
entered the country after being removed and immigration fugitives ordered removed by 
federal immigration judges.” More than 680 individuals were arrested, among whom 
“approximately 75 percent were criminal aliens”

• February 16 - Senators Catherine Cortez-Masto (D-NV), Dick Durbin (D-IL), and Mazie Hirono
(D-HI), along with 17 other senators, introduced legislation that would rescind President 
Trump's Executive Order on interior enforcement
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Executive Order 13768 – Implementation, cont.

• February 17 – DHS Secretary John Kelly issued a memorandum outlining its implementation of EO 13768

• The DHS Memorandum, titled “Enforcement of the Immigration Laws to Serve the National Interest,” does the 
following:

• Automatically rescinds “all existing conflicting directives, memoranda, or field guidance regarding the 
enforcement of our immigration laws and priorities for removal,” with the exception of two memoranda 
concerning the exercise of prosecutorial discretion regarding children to came to the U.S.A. as children

• Terminates the Priority Enforcement Program and reinstates Secure Communities

• Eliminates exempt classes or categories of removable aliens from potential enforcement

• Prioritizes for removal those aliens described in INA §§212(a)(2), (a)(3), and (a)(6)(C), 235(b) and (c), and 
237(a)(2) and (4), and those otherwise prioritized in the EO

• States that “Prosecutorial discretion shall not be exercised in a manner that exempts or excludes a specified class 
or category of aliens from enforcement of the immigration laws. The General Counsel shall issue guidance 
consistent with these principles to all attorneys involved in immigration proceedings.”

• Asserts that “Criminal aliens routinely victimize Americans and other legal residents,” and that ICE efforts to 
engage these victims “have been hampered by prior Department of Homeland Security (DHS) policy extending 
certain Privacy Act protections to persons other than U.S. citizens and lawful permanent residents, leaving 
victims feeling marginalized and without a voice.”
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Executive Order 13768 – Implementation, cont.

• Directs ICE to immediately reallocate any and all resources that are currently used to advocate on behalf of illegal 
aliens,” and to “immediately terminate the provision of such outreach or advocacy services to illegal aliens.”

• States that DHS “will no longer afford Privacy Act rights and protections to persons who are neither U.S. citizens 
nor lawful permanent residents,” and will develop new guidance specifying the appropriate treatment of 
personal information DHS maintains in its record systems.”

• Provides that guidance and regulations will be issued, “where required by law, to ensure the assessment and 
collection of all fines and penalties which the Department is authorized under the law to assess and collect from 
aliens and from those who facilitate their unlawful presence in the United States.”
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Executive Order 13769

• Executive Order 13769 of January 27, 2017 -
Protecting the Nation From Foreign Terrorist Entry
Into the United States R
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Executive Order 13769 – Summary

• Executive Order 13769 is widely referred to as the “travel ban,” the “Muslim ban,” and/or the
“refugee ban”

• Authority:

• INA §212(f), [8 U.S.C. 1182(f)] states that: “Whenever the President finds that the entry of any
aliens or of any class of aliens into the United States would be detrimental to the interests of the
United States, he may by proclamation, and for such period as he shall deem necessary, suspend
the entry of all aliens or any class of aliens as immigrants or nonimmigrants, or impose on the
entry of aliens any restrictions he may deem to be appropriate. Whenever the Attorney General
finds that a commercial airline has failed to comply with regulations of the Attorney General
relating to requirements of airlines for the detection of fraudulent documents used by
passengers traveling to the United States (including the training of personnel in such detection),
the Attorney General may suspend the entry of some or all aliens transported to the United
States by such airline.”

• INA §215(a)(1) [8 U.S.C. 1185(a)(1)] states that “Unless otherwise ordered by the President, it 
shall be unlawful- (1) for any alien to depart from or enter or attempt to depart from or enter 
the United States except under such reasonable rules, regulations, and orders, and subject to 
such limitations and exceptions as the President may prescribe;….”
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Executive Order 13769 – Summary, cont.

• Significant Provisions:
• The purpose for the EO is “to protect Americans,” and cites “the terrorist attacks of September 11, 2001” and “[n]umerous

foreign-born individuals [who] have been convicted or implicated in terrorism-related crimes since September 11, 2001, 
including foreign nationals who entered the United States after receiving visitor, student, or employment visas, or who entered 
through the United States refugee resettlement program.”

• Section 3(a) requires that the “Secretary of Homeland Security, in consultation with the Secretary of State and the Director of 
National Intelligence, shall immediately conduct a review to determine the information needed from any country to adjudicate 
any visa, admission, or other benefit under the INA (adjudications) in order to determine that the individual seeking the benefit 
is who the individual claims to be and is not a security or public-safety threat.”

• At Section 3(c), cites INA §212(f) for the authority to “proclaim that the immigrant and nonimmigrant entry into the United 
States from countries referred to in section 217(a)(12) of the  INA, 8 U.S.C. 1182(a)(12), would be detrimental to the interests of 
the United States, and [ ] suspend entry into the United States, as immigrants and nonimmigrants, of such persons for 90 days
from the date of this order….”

• The seven “countries referred to” are Iraq, Iran, Libya, Somalia, Sudan, and Yemen

• Section 3(e) provides that, in the event that any country listed fails to supply the requested information, the Secretaries of DHS 
and DOS shall submit another list of countries whose nationals would be barred from U.S. entry

• Section 3(f) provides that the Secretaries of DHS and DOS may submit the names of any additional countries recommended for 
similar treatment

• The Secretaries of DHS and DOS may, on a case-by-case basis, and when in the national interest, issue visas or other 
immigration benefits (Section 3(g)), or admission as refugees (Section 5(e)), to nationals of countries for which visas and 
benefits are otherwise blocked
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Executive Order 13769 – Summary, cont.

• Significant Provisions:
• Requires implementation of “a program, as part of the adjudication process for immigration benefits, 

to identify individuals seeking to enter the United States on a fraudulent basis with the intent to cause 
harm, or who are at risk of causing harm subsequent to their admission.” This will include “amended 
application forms that include questions aimed at identifying fraudulent answers and malicious 
intent,” and a “process to evaluate the applicant’s likelihood of becoming a positively contributing 
member of society and the applicant’s ability to make contributions to the national interest” (Section 
4(a))

• Suspends the U.S. Refugee Admissions Program for 120 days, to “determine what additional 
procedures should be taken to ensure that those approved for refugee admission do not pose a threat 
to the security and welfare of the United States” (Section 5(a)); thereafter, the Secretaries of DHS and 
DOS are to “prioritize refugee claims made by individuals on the basis of religious-based persecution, 
provided that the religion of the individual is a minority religion in the individual’s country of 
nationality” (Section 5(b))

• Indefinitely stops overseas processing and U.S. admission of Syrian refugees (Section 5(c))
• Directs agencies to expedite the completion and implementation of a biometric entry-exit system and 

includes reporting requirements  (Section 7)
• Suspends the Visa Interview Waiver Program (VIWP) and requires all nonimmigrant visa applicants to 

attend an interview, unless an interview is not required by statute (Section 8)
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Executive Order 13769 – Implementation

• January 28:
• Washington State District Court Judge granted stay of removal in a lawsuit challenging EO (Doe v. Trump)
• Virginia District Court Judge granted a temporary restraining order stating lawyers must be allowed access to all lawful 

permanent residents detained at Washington-Dulles International Airport as a result of Executive Order 13769 (Aziz v. Trump)
• NYS District Court Judge granted emergency stay in lawsuit challenging EO (Darweesh v. Trump)

• January 29 – DHS issued a release stating that it “will continue to enforce all of President Trump’s Executive Orders in a 
manner that ensures the safety and security of the American people. President Trump’s Executive Orders remain in place—
prohibited travel will remain prohibited, and the U.S. government retains its right to revoke visas at any time if required for 
national security or public safety. President Trump’s Executive Order affects a minor portion of international travelers, and is
a first step towards reestablishing control over America's borders and national security.” The release also states that “[n]o
foreign national in a foreign land, without ties to the United States, has any unfettered right to demand entry into the United 
States or to demand immigration benefits in the United States.”

• In a transcript released by DHS on January 29, Secretary John Kelly asserted that the EO “is not a travel ban,” and that it “is 
not, I repeat, not, a ban on Muslims” 

• January 29 – another DHS release states that “[u]pon issuance of the court orders yesterday, [CBP] immediately began taking 
steps to comply with the orders.”

• January 29 - In an email blast, USCIS shared a statement by Secretary John Kelly stating that “In applying the provisions of 
the president's executive order, I hereby deem the entry of lawful permanent residents to be in the national interest. 
Accordingly, absent the receipt of significant derogatory information indicating a serious threat to public safety and welfare, 
lawful permanent resident status will be a dispositive factor in our case-by-case determinations.”

• January 30 – Washington State filed lawsuit challenging the EO on multiple grounds, alleging violation of the Constitution, 
the INA, the Foreign Affairs Reform and Restructuring Act, the Religious Freedom Restoration Act, and the Administrative 
Procedure Act. (State of Washington v. Trump, 1/30/17)
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Executive Order 13769 – Implementation, cont.

• January 30 – immigration practitioners report accounts of a USCIS directive that all “I” Form applications for beneficiaries 
from the seven countries are to be immediately and indefinitely halted

• February 1 – DOS cable provisionally revoked all valid visas for nationals of the seven countries
• February 2 – Michigan District Court Judge permanently enjoined the U.S.A. from applying Sections 3(c) and 3(e) of the EO 

against lawful permanent residents (Arab American Civil Rights League v. Trump)
• February 3 – DHS issued a statement clarifying that the “temporary pause on travel” does not apply to lawful permanent 

residents, dual citizens with passports from a country other than the seven listed, or those traveling on diplomatic, NATO, or 
UN visas

• February 3 – USCIS issued a statement that it continues adjudicating petitions and applications filed for or on behalf of 
individuals in the U.S.A. regardless of their country or origin, applications and petitions of lawful permanent residents 
outside the U.S.A., and applications and petitions for those outside the U.S.A. whose approval does not directly confer travel 
authorization

• February 3 - Washington State District Court Judge granted nationwide temporary restraining order against enforcing 
sections 3(c), 5(a), 5(b), 5(c), and 5(e) to the extent it “purports to prioritize refugee claims of certain religious minorities” 
(State of Washington v. Trump, 2/3/17)

• February 4 – DHS issued a release stating that, “In accordance with the judge's ruling, DHS has suspended any and all actions 
implementing the affected sections of the Executive Order entitled, “Protecting the Nation from Foreign Terrorist Entry into 
the United States.“ The release states further that “At the earliest possible time, the Department of Justice intends to file an
emergency stay of this order and defend the president's Executive Order, which is lawful and appropriate. The order is 
intended to protect the homeland and the American people, and the president has no higher duty and responsibility than to 
do so.”
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Executive Order 13769 – Implementation, cont.

• February 4 – DOS issues “Important Announcement,” stating that provisional visa revocation is lifted and visas are now valid 
for travel to the U.S.A., following the February 3 TRO issued by Washington State District Court 

• February 4 – DOJ filed a notice of appeal and emergency motion for administrative stay and motion for stay pending appeal 
in State of Washington v. Trump

• February 4 – Ninth Circuit denied the DOJ request for an immediate administrative stay
• February 7 – Ninth Circuit heard oral arguments in State of Washington v. Trump
• February 9 – a three-judge panel of the Ninth Circuit denied the federal government's emergency motion for a stay, finding 

that it failed to show a likelihood of success on the merits of its appeal and that failure to stay the TRO would cause 
irreparable injury

• February 10 – Ninth Circuit Judge made sua sponte request for vote as to whether the February 9 order should be 
reconsidered en banc (i.e., by all judges of the Court, rather than a panel). Under Court procedure, the Judge who made the 
request is not identified. (Washington v. Trump, 2/10/17)

• February 14 – Ninth Circuit ordered that that there should be no further briefing in the district court concerning a 
preliminary injunction while the appeal to the Ninth Circuit is pending, and ordering the parties to continue with other 
aspects of the litigation. (Washington v. Trump, 2/14/17)

• February 16 – Ninth Circuit stayed en banc proceedings after the United States “represented to the Court that the President 
intends to issue a new Executive Order and has urged the Court ‘to hold its consideration of the case until the President 
issues the new Order” (Washington v. Trump, 2/16/17) 

• February 16 – President Trump held a news conference, during which he stated he will issue a new EO the following week, 
and will appeal the Ninth Circuit ruling against the travel restrictions in EO 13769
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PART V

Border (In)Security Issues
&

Coda (It Happened Here)
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Border (In)Security Issues
• Discussion points

• Where is the border?
• We commonly think of this as an actual physical location, but this has been changing
• In recent years, CBP officers have had authority to conduct inquiries of any person encountered within 100 miles of 

U.S. land borders
• In our area, this has included the middle of Lake Ontario – leading to some inquiries on planes, trains, and buses in 

the upstate NY corridor south of Lake Ontario
• The recent EOs and implementing memoranda suggest that the border may now be anywhere

• TSA officers with responsibility over interior U.S. air travel are part of DHS – implications for the 
undocumented and others

• I-407 – this is a form presented to certain LPRs at U.S. ports of entry, when a CBP official believes a person 
has lost that status. Recent EOs caused significant concerns that those from the “seven countries” might 
be challenged as to retaining their status. Despite any pressures to sign this form, it is essential to resist 
and request a hearing before an Immigration Judge/EOIR.

• Mobile devices, computers, etc. – in Riley v. California, 573 U.S. ___ (2014), the Supreme Court stated that 
the police generally may not, without a warrant, search digital information on a cell phone seized from an 
individual who has been arrested. U.S. immigration laws are civil, however, and criminal law protections do 
not apply. Anecdotal accounts are many regarding border agents demanding and searching cell phones, 
computers and other devices at U.S. ports of entry, without any suspicion of criminal activity, and despite 
claims of attorney-client privilege and other protections. With the recent EOs and implementing 
memoranda, will search authority expand to interior U.S.A.?
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Coda (It Happened Here)

• Executive Order 9066, February 19, 1942

• Korematsu v. United States, 323 U.S. 214 (1944)
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Presidential Documents

8793 Federal Register / Vol. 82, No. 18 / Monday, January 30, 2017 / Presidential Documents 

Executive Order 13767 of January 25, 2017 

Border Security and Immigration Enforcement Improvements 

By the authority vested in me as President by the Constitution and the 
laws of the United States of America, including the Immigration and Nation-
ality Act (8 U.S.C. 1101 et seq.) (INA), the Secure Fence Act of 2006 
(Public Law 109–367) (Secure Fence Act), and the Illegal Immigration Reform 
and Immigrant Responsibility Act of 1996 (Public Law 104–208 Div. C) 
(IIRIRA), and in order to ensure the safety and territorial integrity of the 
United States as well as to ensure that the Nation’s immigration laws are 
faithfully executed, I hereby order as follows: 

Section 1. Purpose. Border security is critically important to the national 
security of the United States. Aliens who illegally enter the United States 
without inspection or admission present a significant threat to national 
security and public safety. Such aliens have not been identified or inspected 
by Federal immigration officers to determine their admissibility to the United 
States. The recent surge of illegal immigration at the southern border with 
Mexico has placed a significant strain on Federal resources and overwhelmed 
agencies charged with border security and immigration enforcement, as well 
as the local communities into which many of the aliens are placed. 

Transnational criminal organizations operate sophisticated drug- and human- 
trafficking networks and smuggling operations on both sides of the southern 
border, contributing to a significant increase in violent crime and United 
States deaths from dangerous drugs. Among those who illegally enter are 
those who seek to harm Americans through acts of terror or criminal conduct. 
Continued illegal immigration presents a clear and present danger to the 
interests of the United States. 

Federal immigration law both imposes the responsibility and provides the 
means for the Federal Government, in cooperation with border States, to 
secure the Nation’s southern border. Although Federal immigration law pro-
vides a robust framework for Federal-State partnership in enforcing our 
immigration laws—and the Congress has authorized and provided appropria-
tions to secure our borders—the Federal Government has failed to discharge 
this basic sovereign responsibility. The purpose of this order is to direct 
executive departments and agencies (agencies) to deploy all lawful means 
to secure the Nation’s southern border, to prevent further illegal immigration 
into the United States, and to repatriate illegal aliens swiftly, consistently, 
and humanely. 

Sec. 2. Policy. It is the policy of the executive branch to: 
(a) secure the southern border of the United States through the immediate 

construction of a physical wall on the southern border, monitored and 
supported by adequate personnel so as to prevent illegal immigration, drug 
and human trafficking, and acts of terrorism; 

(b) detain individuals apprehended on suspicion of violating Federal or 
State law, including Federal immigration law, pending further proceedings 
regarding those violations; 

(c) expedite determinations of apprehended individuals’ claims of eligi-
bility to remain in the United States; 

(d) remove promptly those individuals whose legal claims to remain in 
the United States have been lawfully rejected, after any appropriate civil 
or criminal sanctions have been imposed; and 
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(e) cooperate fully with States and local law enforcement in enacting 
Federal-State partnerships to enforce Federal immigration priorities, as well 
as State monitoring and detention programs that are consistent with Federal 
law and do not undermine Federal immigration priorities. 
Sec. 3. Definitions. (a) ‘‘Asylum officer’’ has the meaning given the term 
in section 235(b)(1)(E) of the INA (8 U.S.C. 1225(b)(1)). 

(b) ‘‘Southern border’’ shall mean the contiguous land border between 
the United States and Mexico, including all points of entry. 

(c) ‘‘Border States’’ shall mean the States of the United States immediately 
adjacent to the contiguous land border between the United States and Mexico. 

(d) Except as otherwise noted, ‘‘the Secretary’’ shall refer to the Secretary 
of Homeland Security. 

(e) ‘‘Wall’’ shall mean a contiguous, physical wall or other similarly secure, 
contiguous, and impassable physical barrier. 

(f) ‘‘Executive department’’ shall have the meaning given in section 101 
of title 5, United States Code. 

(g) ‘‘Regulations’’ shall mean any and all Federal rules, regulations, and 
directives lawfully promulgated by agencies. 

(h) ‘‘Operational control’’ shall mean the prevention of all unlawful entries 
into the United States, including entries by terrorists, other unlawful aliens, 
instruments of terrorism, narcotics, and other contraband. 
Sec. 4. Physical Security of the Southern Border of the United States. The 
Secretary shall immediately take the following steps to obtain complete 
operational control, as determined by the Secretary, of the southern border: 

(a) In accordance with existing law, including the Secure Fence Act and 
IIRIRA, take all appropriate steps to immediately plan, design, and construct 
a physical wall along the southern border, using appropriate materials and 
technology to most effectively achieve complete operational control of the 
southern border; 

(b) Identify and, to the extent permitted by law, allocate all sources of 
Federal funds for the planning, designing, and constructing of a physical 
wall along the southern border; 

(c) Project and develop long-term funding requirements for the wall, includ-
ing preparing Congressional budget requests for the current and upcoming 
fiscal years; and 

(d) Produce a comprehensive study of the security of the southern border, 
to be completed within 180 days of this order, that shall include the current 
state of southern border security, all geophysical and topographical aspects 
of the southern border, the availability of Federal and State resources nec-
essary to achieve complete operational control of the southern border, and 
a strategy to obtain and maintain complete operational control of the southern 
border. 
Sec. 5. Detention Facilities. (a) The Secretary shall take all appropriate 
action and allocate all legally available resources to immediately construct, 
operate, control, or establish contracts to construct, operate, or control facili-
ties to detain aliens at or near the land border with Mexico. 

(b) The Secretary shall take all appropriate action and allocate all legally 
available resources to immediately assign asylum officers to immigration 
detention facilities for the purpose of accepting asylum referrals and con-
ducting credible fear determinations pursuant to section 235(b)(1) of the 
INA (8 U.S.C. 1225(b)(1)) and applicable regulations and reasonable fear 
determinations pursuant to applicable regulations. 

(c) The Attorney General shall take all appropriate action and allocate 
all legally available resources to immediately assign immigration judges 
to immigration detention facilities operated or controlled by the Secretary, 
or operated or controlled pursuant to contract by the Secretary, for the 
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purpose of conducting proceedings authorized under title 8, chapter 12, 
subchapter II, United States Code. 

Sec. 6. Detention for Illegal Entry. The Secretary shall immediately take 
all appropriate actions to ensure the detention of aliens apprehended for 
violations of immigration law pending the outcome of their removal pro-
ceedings or their removal from the country to the extent permitted by 
law. The Secretary shall issue new policy guidance to all Department of 
Homeland Security personnel regarding the appropriate and consistent use 
of lawful detention authority under the INA, including the termination of 
the practice commonly known as ‘‘catch and release,’’ whereby aliens are 
routinely released in the United States shortly after their apprehension for 
violations of immigration law. 

Sec. 7. Return to Territory. The Secretary shall take appropriate action, 
consistent with the requirements of section 1232 of title 8, United States 
Code, to ensure that aliens described in section 235(b)(2)(C) of the INA 
(8 U.S.C. 1225(b)(2)(C)) are returned to the territory from which they came 
pending a formal removal proceeding. 

Sec. 8. Additional Border Patrol Agents. Subject to available appropriations, 
the Secretary, through the Commissioner of U.S. Customs and Border Protec-
tion, shall take all appropriate action to hire 5,000 additional Border Patrol 
agents, and all appropriate action to ensure that such agents enter on duty 
and are assigned to duty stations as soon as is practicable. 

Sec. 9. Foreign Aid Reporting Requirements. The head of each executive 
department and agency shall identify and quantify all sources of direct 
and indirect Federal aid or assistance to the Government of Mexico on 
an annual basis over the past five years, including all bilateral and multilat-
eral development aid, economic assistance, humanitarian aid, and military 
aid. Within 30 days of the date of this order, the head of each executive 
department and agency shall submit this information to the Secretary of 
State. Within 60 days of the date of this order, the Secretary shall submit 
to the President a consolidated report reflecting the levels of such aid 
and assistance that has been provided annually, over each of the past five 
years. 

Sec. 10. Federal-State Agreements. It is the policy of the executive branch 
to empower State and local law enforcement agencies across the country 
to perform the functions of an immigration officer in the interior of the 
United States to the maximum extent permitted by law. 

(a) In furtherance of this policy, the Secretary shall immediately take 
appropriate action to engage with the Governors of the States, as well as 
local officials, for the purpose of preparing to enter into agreements under 
section 287(g) of the INA (8 U.S.C. 1357(g)). 

(b) To the extent permitted by law, and with the consent of State or 
local officials, as appropriate, the Secretary shall take appropriate action, 
through agreements under section 287(g) of the INA, or otherwise, to author-
ize State and local law enforcement officials, as the Secretary determines 
are qualified and appropriate, to perform the functions of immigration officers 
in relation to the investigation, apprehension, or detention of aliens in 
the United States under the direction and the supervision of the Secretary. 
Such authorization shall be in addition to, rather than in place of, Federal 
performance of these duties. 

(c) To the extent permitted by law, the Secretary may structure each 
agreement under section 287(g) of the INA in the manner that provides 
the most effective model for enforcing Federal immigration laws and obtain-
ing operational control over the border for that jurisdiction. 

Sec. 11. Parole, Asylum, and Removal. It is the policy of the executive 
branch to end the abuse of parole and asylum provisions currently used 
to prevent the lawful removal of removable aliens. 
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(a) The Secretary shall immediately take all appropriate action to ensure 
that the parole and asylum provisions of Federal immigration law are not 
illegally exploited to prevent the removal of otherwise removable aliens. 

(b) The Secretary shall take all appropriate action, including by promul-
gating any appropriate regulations, to ensure that asylum referrals and cred-
ible fear determinations pursuant to section 235(b)(1) of the INA (8 U.S.C. 
1125(b)(1)) and 8 CFR 208.30, and reasonable fear determinations pursuant 
to 8 CFR 208.31, are conducted in a manner consistent with the plain 
language of those provisions. 

(c) Pursuant to section 235(b)(1)(A)(iii)(I) of the INA, the Secretary shall 
take appropriate action to apply, in his sole and unreviewable discretion, 
the provisions of section 235(b)(1)(A)(i) and (ii) of the INA to the aliens 
designated under section 235(b)(1)(A)(iii)(II). 

(d) The Secretary shall take appropriate action to ensure that parole author-
ity under section 212(d)(5) of the INA (8 U.S.C. 1182(d)(5)) is exercised 
only on a case-by-case basis in accordance with the plain language of the 
statute, and in all circumstances only when an individual demonstrates 
urgent humanitarian reasons or a significant public benefit derived from 
such parole. 

(e) The Secretary shall take appropriate action to require that all Depart-
ment of Homeland Security personnel are properly trained on the proper 
application of section 235 of the William Wilberforce Trafficking Victims 
Protection Reauthorization Act of 2008 (8 U.S.C. 1232) and section 462(g)(2) 
of the Homeland Security Act of 2002 (6 U.S.C. 279(g)(2)), to ensure that 
unaccompanied alien children are properly processed, receive appropriate 
care and placement while in the custody of the Department of Homeland 
Security, and, when appropriate, are safely repatriated in accordance with 
law. 
Sec. 12. Authorization to Enter Federal Lands. The Secretary, in conjunction 
with the Secretary of the Interior and any other heads of agencies as nec-
essary, shall take all appropriate action to: 

(a) permit all officers and employees of the United States, as well as 
all State and local officers as authorized by the Secretary, to have access 
to all Federal lands as necessary and appropriate to implement this order; 
and 

(b) enable those officers and employees of the United States, as well 
as all State and local officers as authorized by the Secretary, to perform 
such actions on Federal lands as the Secretary deems necessary and appro-
priate to implement this order. 
Sec. 13. Priority Enforcement. The Attorney General shall take all appropriate 
steps to establish prosecution guidelines and allocate appropriate resources 
to ensure that Federal prosecutors accord a high priority to prosecutions 
of offenses having a nexus to the southern border. 

Sec. 14. Government Transparency. The Secretary shall, on a monthly basis 
and in a publicly available way, report statistical data on aliens apprehended 
at or near the southern border using a uniform method of reporting by 
all Department of Homeland Security components, in a format that is easily 
understandable by the public. 

Sec. 15. Reporting. Except as otherwise provided in this order, the Secretary, 
within 90 days of the date of this order, and the Attorney General, within 
180 days, shall each submit to the President a report on the progress of 
the directives contained in this order. 

Sec. 16. Hiring. The Office of Personnel Management shall take appropriate 
action as may be necessary to facilitate hiring personnel to implement this 
order. 

Sec. 17. General Provisions. (a) Nothing in this order shall be construed 
to impair or otherwise affect: 
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(i) the authority granted by law to an executive department or agency, 
or the head thereof; or 

(ii) the functions of the Director of the Office of Management and Budget 
relating to budgetary, administrative, or legislative proposals. 
(b) This order shall be implemented consistent with applicable law and 

subject to the availability of appropriations. 

(c) This order is not intended to, and does not, create any right or benefit, 
substantive or procedural, enforceable at law or in equity by any party 
against the United States, its departments, agencies, or entities, its officers, 
employees, or agents, or any other person. 

THE WHITE HOUSE, 
January 25, 2017. 

[FR Doc. 2017–02095 

Filed 1–27–17; 11:15 am] 

Billing code 3295–F7–P 
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Executive Order 13768 of January 25, 2017 

Enhancing Public Safety in the Interior of the United States 

By the authority vested in me as President by the Constitution and the 
laws of the United States of America, including the Immigration and Nation-
ality Act (INA) (8 U.S.C. 1101 et seq.), and in order to ensure the public 
safety of the American people in communities across the United States 
as well as to ensure that our Nation’s immigration laws are faithfully exe-
cuted, I hereby declare the policy of the executive branch to be, and order, 
as follows: 

Section 1. Purpose. Interior enforcement of our Nation’s immigration laws 
is critically important to the national security and public safety of the 
United States. Many aliens who illegally enter the United States and those 
who overstay or otherwise violate the terms of their visas present a significant 
threat to national security and public safety. This is particularly so for 
aliens who engage in criminal conduct in the United States. 

Sanctuary jurisdictions across the United States willfully violate Federal 
law in an attempt to shield aliens from removal from the United States. 
These jurisdictions have caused immeasurable harm to the American people 
and to the very fabric of our Republic. 

Tens of thousands of removable aliens have been released into communities 
across the country, solely because their home countries refuse to accept 
their repatriation. Many of these aliens are criminals who have served time 
in our Federal, State, and local jails. The presence of such individuals 
in the United States, and the practices of foreign nations that refuse the 
repatriation of their nationals, are contrary to the national interest. 

Although Federal immigration law provides a framework for Federal-State 
partnerships in enforcing our immigration laws to ensure the removal of 
aliens who have no right to be in the United States, the Federal Government 
has failed to discharge this basic sovereign responsibility. We cannot faith-
fully execute the immigration laws of the United States if we exempt classes 
or categories of removable aliens from potential enforcement. The purpose 
of this order is to direct executive departments and agencies (agencies) 
to employ all lawful means to enforce the immigration laws of the United 
States. 

Sec. 2. Policy. It is the policy of the executive branch to: 
(a) Ensure the faithful execution of the immigration laws of the United 

States, including the INA, against all removable aliens, consistent with Article 
II, Section 3 of the United States Constitution and section 3331 of title 
5, United States Code; 

(b) Make use of all available systems and resources to ensure the efficient 
and faithful execution of the immigration laws of the United States; 

(c) Ensure that jurisdictions that fail to comply with applicable Federal 
law do not receive Federal funds, except as mandated by law; 

(d) Ensure that aliens ordered removed from the United States are promptly 
removed; and 

(e) Support victims, and the families of victims, of crimes committed 
by removable aliens. 
Sec. 3. Definitions. The terms of this order, where applicable, shall have 
the meaning provided by section 1101 of title 8, United States Code. 
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Sec. 4. Enforcement of the Immigration Laws in the Interior of the United 
States. In furtherance of the policy described in section 2 of this order, 
I hereby direct agencies to employ all lawful means to ensure the faithful 
execution of the immigration laws of the United States against all removable 
aliens. 

Sec. 5. Enforcement Priorities. In executing faithfully the immigration laws 
of the United States, the Secretary of Homeland Security (Secretary) shall 
prioritize for removal those aliens described by the Congress in sections 
212(a)(2), (a)(3), and (a)(6)(C), 235, and 237(a)(2) and (4) of the INA (8 
U.S.C. 1182(a)(2), (a)(3), and (a)(6)(C), 1225, and 1227(a)(2) and (4)), as 
well as removable aliens who: 

(a) Have been convicted of any criminal offense; 

(b) Have been charged with any criminal offense, where such charge 
has not been resolved; 

(c) Have committed acts that constitute a chargeable criminal offense; 

(d) Have engaged in fraud or willful misrepresentation in connection 
with any official matter or application before a governmental agency; 

(e) Have abused any program related to receipt of public benefits; 

(f) Are subject to a final order of removal, but who have not complied 
with their legal obligation to depart the United States; or 

(g) In the judgment of an immigration officer, otherwise pose a risk to 
public safety or national security. 
Sec. 6. Civil Fines and Penalties. As soon as practicable, and by no later 
than one year after the date of this order, the Secretary shall issue guidance 
and promulgate regulations, where required by law, to ensure the assessment 
and collection of all fines and penalties that the Secretary is authorized 
under the law to assess and collect from aliens unlawfully present in the 
United States and from those who facilitate their presence in the United 
States. 

Sec. 7. Additional Enforcement and Removal Officers. The Secretary, through 
the Director of U.S. Immigration and Customs Enforcement, shall, to the 
extent permitted by law and subject to the availability of appropriations, 
take all appropriate action to hire 10,000 additional immigration officers, 
who shall complete relevant training and be authorized to perform the 
law enforcement functions described in section 287 of the INA (8 U.S.C. 
1357). 

Sec. 8. Federal-State Agreements. It is the policy of the executive branch 
to empower State and local law enforcement agencies across the country 
to perform the functions of an immigration officer in the interior of the 
United States to the maximum extent permitted by law. 

(a) In furtherance of this policy, the Secretary shall immediately take 
appropriate action to engage with the Governors of the States, as well as 
local officials, for the purpose of preparing to enter into agreements under 
section 287(g) of the INA (8 U.S.C. 1357(g)). 

(b) To the extent permitted by law and with the consent of State or 
local officials, as appropriate, the Secretary shall take appropriate action, 
through agreements under section 287(g) of the INA, or otherwise, to author-
ize State and local law enforcement officials, as the Secretary determines 
are qualified and appropriate, to perform the functions of immigration officers 
in relation to the investigation, apprehension, or detention of aliens in 
the United States under the direction and the supervision of the Secretary. 
Such authorization shall be in addition to, rather than in place of, Federal 
performance of these duties. 

(c) To the extent permitted by law, the Secretary may structure each 
agreement under section 287(g) of the INA in a manner that provides the 
most effective model for enforcing Federal immigration laws for that jurisdic-
tion. 
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Sec. 9. Sanctuary Jurisdictions. It is the policy of the executive branch 
to ensure, to the fullest extent of the law, that a State, or a political subdivi-
sion of a State, shall comply with 8 U.S.C. 1373. 

(a) In furtherance of this policy, the Attorney General and the Secretary, 
in their discretion and to the extent consistent with law, shall ensure that 
jurisdictions that willfully refuse to comply with 8 U.S.C. 1373 (sanctuary 
jurisdictions) are not eligible to receive Federal grants, except as deemed 
necessary for law enforcement purposes by the Attorney General or the 
Secretary. The Secretary has the authority to designate, in his discretion 
and to the extent consistent with law, a jurisdiction as a sanctuary jurisdic-
tion. The Attorney General shall take appropriate enforcement action against 
any entity that violates 8 U.S.C. 1373, or which has in effect a statute, 
policy, or practice that prevents or hinders the enforcement of Federal 
law. 

(b) To better inform the public regarding the public safety threats associated 
with sanctuary jurisdictions, the Secretary shall utilize the Declined Detainer 
Outcome Report or its equivalent and, on a weekly basis, make public 
a comprehensive list of criminal actions committed by aliens and any juris-
diction that ignored or otherwise failed to honor any detainers with respect 
to such aliens. 

(c) The Director of the Office of Management and Budget is directed 
to obtain and provide relevant and responsive information on all Federal 
grant money that currently is received by any sanctuary jurisdiction. 
Sec. 10. Review of Previous Immigration Actions and Policies. (a) The Sec-
retary shall immediately take all appropriate action to terminate the Priority 
Enforcement Program (PEP) described in the memorandum issued by the 
Secretary on November 20, 2014, and to reinstitute the immigration program 
known as ‘‘Secure Communities’’ referenced in that memorandum. 

(b) The Secretary shall review agency regulations, policies, and procedures 
for consistency with this order and, if required, publish for notice and 
comment proposed regulations rescinding or revising any regulations incon-
sistent with this order and shall consider whether to withdraw or modify 
any inconsistent policies and procedures, as appropriate and consistent with 
the law. 

(c) To protect our communities and better facilitate the identification, 
detention, and removal of criminal aliens within constitutional and statutory 
parameters, the Secretary shall consolidate and revise any applicable forms 
to more effectively communicate with recipient law enforcement agencies. 
Sec. 11. Department of Justice Prosecutions of Immigration Violators. The 
Attorney General and the Secretary shall work together to develop and 
implement a program that ensures that adequate resources are devoted to 
the prosecution of criminal immigration offenses in the United States, and 
to develop cooperative strategies to reduce violent crime and the reach 
of transnational criminal organizations into the United States. 

Sec. 12. Recalcitrant Countries. The Secretary of Homeland Security and 
the Secretary of State shall cooperate to effectively implement the sanctions 
provided by section 243(d) of the INA (8 U.S.C. 1253(d)), as appropriate. 
The Secretary of State shall, to the maximum extent permitted by law, 
ensure that diplomatic efforts and negotiations with foreign states include 
as a condition precedent the acceptance by those foreign states of their 
nationals who are subject to removal from the United States. 

Sec. 13. Office for Victims of Crimes Committed by Removable Aliens. The 
Secretary shall direct the Director of U.S. Immigration and Customs Enforce-
ment to take all appropriate and lawful action to establish within U.S. 
Immigration and Customs Enforcement an office to provide proactive, timely, 
adequate, and professional services to victims of crimes committed by remov-
able aliens and the family members of such victims. This office shall provide 
quarterly reports studying the effects of the victimization by criminal aliens 
present in the United States. 
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Sec. 14. Privacy Act. Agencies shall, to the extent consistent with applicable 
law, ensure that their privacy policies exclude persons who are not United 
States citizens or lawful permanent residents from the protections of the 
Privacy Act regarding personally identifiable information. 

Sec. 15. Reporting. Except as otherwise provided in this order, the Secretary 
and the Attorney General shall each submit to the President a report on 
the progress of the directives contained in this order within 90 days of 
the date of this order and again within 180 days of the date of this order. 

Sec. 16. Transparency. To promote the transparency and situational aware-
ness of criminal aliens in the United States, the Secretary and the Attorney 
General are hereby directed to collect relevant data and provide quarterly 
reports on the following: 

(a) the immigration status of all aliens incarcerated under the supervision 
of the Federal Bureau of Prisons; 

(b) the immigration status of all aliens incarcerated as Federal pretrial 
detainees under the supervision of the United States Marshals Service; and 

(c) the immigration status of all convicted aliens incarcerated in State 
prisons and local detention centers throughout the United States. 

Sec. 17. Personnel Actions. The Office of Personnel Management shall take 
appropriate and lawful action to facilitate hiring personnel to implement 
this order. 

Sec. 18. General Provisions. (a) Nothing in this order shall be construed 
to impair or otherwise affect: 

(i) the authority granted by law to an executive department or agency, 
or the head thereof; or 

(ii) the functions of the Director of the Office of Management and Budget 
relating to budgetary, administrative, or legislative proposals. 

(b) This order shall be implemented consistent with applicable law and 
subject to the availability of appropriations. 

VerDate Sep<11>2014 16:52 Jan 27, 2017 Jkt 241001 PO 00000 Frm 00004 Fmt 4790 Sfmt 4790 E:\FR\FM\30JAE2.SGM 30JAE2m
st

oc
ks

til
l o

n 
D

S
K

3G
9T

08
2P

R
O

D
 w

ith
 E

2



8803 Federal Register / Vol. 82, No. 18 / Monday, January 30, 2017 / Presidential Documents 

(c) This order is not intended to, and does not, create any right or benefit, 
substantive or procedural, enforceable at law or in equity by any party 
against the United States, its departments, agencies, or entities, its officers, 
employees, or agents, or any other person. 

THE WHITE HOUSE, 
January 25, 2017. 

[FR Doc. 2017–02102 

Filed 1–27–17; 11:15 am] 

Billing code 3295–F7–P 
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Title 3— 

The President 

Executive Order 13769 of January 27, 2017 

Protecting the Nation From Foreign Terrorist Entry Into the 
United States 

By the authority vested in me as President by the Constitution and laws 
of the United States of America, including the Immigration and Nationality 
Act (INA), 8 U.S.C. 1101 et seq., and section 301 of title 3, United States 
Code, and to protect the American people from terrorist attacks by foreign 
nationals admitted to the United States, it is hereby ordered as follows: 

Section 1. Purpose. The visa-issuance process plays a crucial role in detecting 
individuals with terrorist ties and stopping them from entering the United 
States. Perhaps in no instance was that more apparent than the terrorist 
attacks of September 11, 2001, when State Department policy prevented 
consular officers from properly scrutinizing the visa applications of several 
of the 19 foreign nationals who went on to murder nearly 3,000 Americans. 
And while the visa-issuance process was reviewed and amended after the 
September 11 attacks to better detect would-be terrorists from receiving 
visas, these measures did not stop attacks by foreign nationals who were 
admitted to the United States. 

Numerous foreign-born individuals have been convicted or implicated in 
terrorism-related crimes since September 11, 2001, including foreign nation-
als who entered the United States after receiving visitor, student, or employ-
ment visas, or who entered through the United States refugee resettlement 
program. Deteriorating conditions in certain countries due to war, strife, 
disaster, and civil unrest increase the likelihood that terrorists will use 
any means possible to enter the United States. The United States must 
be vigilant during the visa-issuance process to ensure that those approved 
for admission do not intend to harm Americans and that they have no 
ties to terrorism. 

In order to protect Americans, the United States must ensure that those 
admitted to this country do not bear hostile attitudes toward it and its 
founding principles. The United States cannot, and should not, admit those 
who do not support the Constitution, or those who would place violent 
ideologies over American law. In addition, the United States should not 
admit those who engage in acts of bigotry or hatred (including ‘‘honor’’ 
killings, other forms of violence against women, or the persecution of those 
who practice religions different from their own) or those who would oppress 
Americans of any race, gender, or sexual orientation. 

Sec. 2. Policy. It is the policy of the United States to protect its citizens 
from foreign nationals who intend to commit terrorist attacks in the United 
States; and to prevent the admission of foreign nationals who intend to 
exploit United States immigration laws for malevolent purposes. 

Sec. 3. Suspension of Issuance of Visas and Other Immigration Benefits 
to Nationals of Countries of Particular Concern. (a) The Secretary of Home-
land Security, in consultation with the Secretary of State and the Director 
of National Intelligence, shall immediately conduct a review to determine 
the information needed from any country to adjudicate any visa, admission, 
or other benefit under the INA (adjudications) in order to determine that 
the individual seeking the benefit is who the individual claims to be and 
is not a security or public-safety threat. 

(b) The Secretary of Homeland Security, in consultation with the Secretary 
of State and the Director of National Intelligence, shall submit to the President 
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a report on the results of the review described in subsection (a) of this 
section, including the Secretary of Homeland Security’s determination of 
the information needed for adjudications and a list of countries that do 
not provide adequate information, within 30 days of the date of this order. 
The Secretary of Homeland Security shall provide a copy of the report 
to the Secretary of State and the Director of National Intelligence. 

(c) To temporarily reduce investigative burdens on relevant agencies during 
the review period described in subsection (a) of this section, to ensure 
the proper review and maximum utilization of available resources for the 
screening of foreign nationals, and to ensure that adequate standards are 
established to prevent infiltration by foreign terrorists or criminals, pursuant 
to section 212(f) of the INA, 8 U.S.C. 1182(f), I hereby proclaim that the 
immigrant and nonimmigrant entry into the United States of aliens from 
countries referred to in section 217(a)(12) of the INA, 8 U.S.C. 1187(a)(12), 
would be detrimental to the interests of the United States, and I hereby 
suspend entry into the United States, as immigrants and nonimmigrants, 
of such persons for 90 days from the date of this order (excluding those 
foreign nationals traveling on diplomatic visas, North Atlantic Treaty Organi-
zation visas, C–2 visas for travel to the United Nations, and G–1, G–2, 
G–3, and G–4 visas). 

(d) Immediately upon receipt of the report described in subsection (b) 
of this section regarding the information needed for adjudications, the Sec-
retary of State shall request all foreign governments that do not supply 
such information to start providing such information regarding their nationals 
within 60 days of notification. 

(e) After the 60-day period described in subsection (d) of this section 
expires, the Secretary of Homeland Security, in consultation with the Sec-
retary of State, shall submit to the President a list of countries recommended 
for inclusion on a Presidential proclamation that would prohibit the entry 
of foreign nationals (excluding those foreign nationals traveling on diplomatic 
visas, North Atlantic Treaty Organization visas, C–2 visas for travel to the 
United Nations, and G–1, G–2, G–3, and G–4 visas) from countries that 
do not provide the information requested pursuant to subsection (d) of 
this section until compliance occurs. 

(f) At any point after submitting the list described in subsection (e) of 
this section, the Secretary of State or the Secretary of Homeland Security 
may submit to the President the names of any additional countries rec-
ommended for similar treatment. 

(g) Notwithstanding a suspension pursuant to subsection (c) of this section 
or pursuant to a Presidential proclamation described in subsection (e) of 
this section, the Secretaries of State and Homeland Security may, on a 
case-by-case basis, and when in the national interest, issue visas or other 
immigration benefits to nationals of countries for which visas and benefits 
are otherwise blocked. 

(h) The Secretaries of State and Homeland Security shall submit to the 
President a joint report on the progress in implementing this order within 
30 days of the date of this order, a second report within 60 days of the 
date of this order, a third report within 90 days of the date of this order, 
and a fourth report within 120 days of the date of this order. 
Sec. 4. Implementing Uniform Screening Standards for All Immigration Pro-
grams. (a) The Secretary of State, the Secretary of Homeland Security, the 
Director of National Intelligence, and the Director of the Federal Bureau 
of Investigation shall implement a program, as part of the adjudication 
process for immigration benefits, to identify individuals seeking to enter 
the United States on a fraudulent basis with the intent to cause harm, 
or who are at risk of causing harm subsequent to their admission. This 
program will include the development of a uniform screening standard 
and procedure, such as in-person interviews; a database of identity docu-
ments proffered by applicants to ensure that duplicate documents are not 
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used by multiple applicants; amended application forms that include ques-
tions aimed at identifying fraudulent answers and malicious intent; a mecha-
nism to ensure that the applicant is who the applicant claims to be; a 
process to evaluate the applicant’s likelihood of becoming a positively con-
tributing member of society and the applicant’s ability to make contributions 
to the national interest; and a mechanism to assess whether or not the 
applicant has the intent to commit criminal or terrorist acts after entering 
the United States. 

(b) The Secretary of Homeland Security, in conjunction with the Secretary 
of State, the Director of National Intelligence, and the Director of the Federal 
Bureau of Investigation, shall submit to the President an initial report on 
the progress of this directive within 60 days of the date of this order, 
a second report within 100 days of the date of this order, and a third 
report within 200 days of the date of this order. 
Sec. 5. Realignment of the U.S. Refugee Admissions Program for Fiscal 
Year 2017. (a) The Secretary of State shall suspend the U.S. Refugee Admis-
sions Program (USRAP) for 120 days. During the 120-day period, the Secretary 
of State, in conjunction with the Secretary of Homeland Security and in 
consultation with the Director of National Intelligence, shall review the 
USRAP application and adjudication process to determine what additional 
procedures should be taken to ensure that those approved for refugee admis-
sion do not pose a threat to the security and welfare of the United States, 
and shall implement such additional procedures. Refugee applicants who 
are already in the USRAP process may be admitted upon the initiation 
and completion of these revised procedures. Upon the date that is 120 
days after the date of this order, the Secretary of State shall resume USRAP 
admissions only for nationals of countries for which the Secretary of State, 
the Secretary of Homeland Security, and the Director of National Intelligence 
have jointly determined that such additional procedures are adequate to 
ensure the security and welfare of the United States. 

(b) Upon the resumption of USRAP admissions, the Secretary of State, 
in consultation with the Secretary of Homeland Security, is further directed 
to make changes, to the extent permitted by law, to prioritize refugee claims 
made by individuals on the basis of religious-based persecution, provided 
that the religion of the individual is a minority religion in the individual’s 
country of nationality. Where necessary and appropriate, the Secretaries 
of State and Homeland Security shall recommend legislation to the President 
that would assist with such prioritization. 

(c) Pursuant to section 212(f) of the INA, 8 U.S.C. 1182(f), I hereby proclaim 
that the entry of nationals of Syria as refugees is detrimental to the interests 
of the United States and thus suspend any such entry until such time 
as I have determined that sufficient changes have been made to the USRAP 
to ensure that admission of Syrian refugees is consistent with the national 
interest. 

(d) Pursuant to section 212(f) of the INA, 8 U.S.C. 1182(f), I hereby 
proclaim that the entry of more than 50,000 refugees in fiscal year 2017 
would be detrimental to the interests of the United States, and thus suspend 
any such entry until such time as I determine that additional admissions 
would be in the national interest. 

(e) Notwithstanding the temporary suspension imposed pursuant to sub-
section (a) of this section, the Secretaries of State and Homeland Security 
may jointly determine to admit individuals to the United States as refugees 
on a case-by-case basis, in their discretion, but only so long as they determine 
that the admission of such individuals as refugees is in the national interest— 
including when the person is a religious minority in his country of nationality 
facing religious persecution, when admitting the person would enable the 
United States to conform its conduct to a preexisting international agreement, 
or when the person is already in transit and denying admission would 
cause undue hardship—and it would not pose a risk to the security or 
welfare of the United States. 
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(f) The Secretary of State shall submit to the President an initial report 
on the progress of the directive in subsection (b) of this section regarding 
prioritization of claims made by individuals on the basis of religious-based 
persecution within 100 days of the date of this order and shall submit 
a second report within 200 days of the date of this order. 

(g) It is the policy of the executive branch that, to the extent permitted 
by law and as practicable, State and local jurisdictions be granted a role 
in the process of determining the placement or settlement in their jurisdic-
tions of aliens eligible to be admitted to the United States as refugees. 
To that end, the Secretary of Homeland Security shall examine existing 
law to determine the extent to which, consistent with applicable law, State 
and local jurisdictions may have greater involvement in the process of 
determining the placement or resettlement of refugees in their jurisdictions, 
and shall devise a proposal to lawfully promote such involvement. 
Sec. 6. Rescission of Exercise of Authority Relating to the Terrorism Grounds 
of Inadmissibility. The Secretaries of State and Homeland Security shall, 
in consultation with the Attorney General, consider rescinding the exercises 
of authority in section 212 of the INA, 8 U.S.C. 1182, relating to the terrorism 
grounds of inadmissibility, as well as any related implementing memoranda. 

Sec. 7. Expedited Completion of the Biometric Entry-Exit Tracking System. 
(a) The Secretary of Homeland Security shall expedite the completion and 
implementation of a biometric entry-exit tracking system for all travelers 
to the United States, as recommended by the National Commission on Ter-
rorist Attacks Upon the United States. 

(b) The Secretary of Homeland Security shall submit to the President 
periodic reports on the progress of the directive contained in subsection 
(a) of this section. The initial report shall be submitted within 100 days 
of the date of this order, a second report shall be submitted within 200 
days of the date of this order, and a third report shall be submitted within 
365 days of the date of this order. Further, the Secretary shall submit 
a report every 180 days thereafter until the system is fully deployed and 
operational. 
Sec. 8. Visa Interview Security. (a) The Secretary of State shall immediately 
suspend the Visa Interview Waiver Program and ensure compliance with 
section 222 of the INA, 8 U.S.C. 1202, which requires that all individuals 
seeking a nonimmigrant visa undergo an in-person interview, subject to 
specific statutory exceptions. 

(b) To the extent permitted by law and subject to the availability of 
appropriations, the Secretary of State shall immediately expand the Consular 
Fellows Program, including by substantially increasing the number of Fel-
lows, lengthening or making permanent the period of service, and making 
language training at the Foreign Service Institute available to Fellows for 
assignment to posts outside of their area of core linguistic ability, to ensure 
that non-immigrant visa-interview wait times are not unduly affected. 
Sec. 9. Visa Validity Reciprocity. The Secretary of State shall review all 
nonimmigrant visa reciprocity agreements to ensure that they are, with re-
spect to each visa classification, truly reciprocal insofar as practicable with 
respect to validity period and fees, as required by sections 221(c) and 281 
of the INA, 8 U.S.C. 1201(c) and 1351, and other treatment. If a country 
does not treat United States nationals seeking nonimmigrant visas in a 
reciprocal manner, the Secretary of State shall adjust the visa validity period, 
fee schedule, or other treatment to match the treatment of United States 
nationals by the foreign country, to the extent practicable. 

Sec. 10. Transparency and Data Collection. (a) To be more transparent 
with the American people, and to more effectively implement policies and 
practices that serve the national interest, the Secretary of Homeland Security, 
in consultation with the Attorney General, shall, consistent with applicable 
law and national security, collect and make publicly available within 180 
days, and every 180 days thereafter: 
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(i) information regarding the number of foreign nationals in the United 
States who have been charged with terrorism-related offenses while in 
the United States; convicted of terrorism-related offenses while in the 
United States; or removed from the United States based on terrorism- 
related activity, affiliation, or material support to a terrorism-related organi-
zation, or any other national security reasons since the date of this order 
or the last reporting period, whichever is later; 

(ii) information regarding the number of foreign nationals in the United 
States who have been radicalized after entry into the United States and 
engaged in terrorism-related acts, or who have provided material support 
to terrorism-related organizations in countries that pose a threat to the 
United States, since the date of this order or the last reporting period, 
whichever is later; and 

(iii) information regarding the number and types of acts of gender-based 
violence against women, including honor killings, in the United States 
by foreign nationals, since the date of this order or the last reporting 
period, whichever is later; and 

(iv) any other information relevant to public safety and security as deter-
mined by the Secretary of Homeland Security and the Attorney General, 
including information on the immigration status of foreign nationals 
charged with major offenses. 
(b) The Secretary of State shall, within one year of the date of this 

order, provide a report on the estimated long-term costs of the USRAP 
at the Federal, State, and local levels. 
Sec. 11. General Provisions. (a) Nothing in this order shall be construed 
to impair or otherwise affect: 

(i) the authority granted by law to an executive department or agency, 
or the head thereof; or 

(ii) the functions of the Director of the Office of Management and Budget 
relating to budgetary, administrative, or legislative proposals. 
(b) This order shall be implemented consistent with applicable law and 

subject to the availability of appropriations. 
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(c) This order is not intended to, and does not, create any right or benefit, 
substantive or procedural, enforceable at law or in equity by any party 
against the United States, its departments, agencies, or entities, its officers, 
employees, or agents, or any other person. 

THE WHITE HOUSE, 
January 27, 2017. 

[FR Doc. 2017–02281 

Filed 1–31–17; 11:15 am] 

Billing code 3295–F7–P 

VerDate Sep<11>2014 16:43 Jan 31, 2017 Jkt 241001 PO 00000 Frm 00008 Fmt 4705 Sfmt 4790 E:\FR\FM\01FEE0.SGM 01FEE0 T
ru

m
p.

E
P

S
<

/G
P

H
>

sr
ad

ov
ic

h 
on

 D
S

K
3G

M
Q

08
2P

R
O

D
 w

ith
 P

R
E

S
 D

O
C

S















:EXECUTIVE ORDER 

AUTHORIZING THE SECRETARY OF WAR TO PRESCRIBE 
NILITARY AREAS 

~.JHEREAS the successful prosecution of the war 

requires every possible protection against espionage 

and against sabotage to national-defense material, 

national-defense premises, and national-defense util-

ities as defined in Section 4, Act of April 20, 1918, 

40 Stat. 533, as emended by the Act of November 30, 

1940, 54 Stat. 1220, end the Act of August 21, 1941, 

55 Stat. 655 (U. s . C., Title 50, Sec. 104): 

NO'..J, THEREF0W, by virtue of the authority 

vested in me as President of the United States , and 

Co~mander in Chief of the .~y and Navy, I hereby 

authorize and direct the Secretary of VIar, and the 

Hilitary Commanders whom he may from time to time 

designate, whenever he or any designated Commander 

deems such action necessary or deSirable, to prescribe 

military areas in such places and of such extent as he 

or the appropriate 1-,1li tary Commander may determine, 

from which any or all persons may be excluded, and with 

respect to which, the right of any person to enter, re-

w~in in, or leave shall be subject to whatever restric-

tions the Secretary of tolar or the approprie.te Nili tary 



Commander may impose in his discretion. The Secre

tary of War is hereby authorized to provide for 

residents of any such area who are excluded there

from, such transportation, food, shelter, and other 

accommodations as may be necessary, in the judgment 

of the Secretary of Har or the said Hili tary Com-

mander, and until other arrangements are made, to 

accomplish the purpose of this order. The designa

tion of military areas in any region or locality 

shall supersede designations of prohibited and re

stricted areas by the Attorney General under the 

Proclamations of December 7 and 8, 1941, and shall 

supersede the responsibility and authority of the 

Attorney General under the said Proclamations in re

spect of such prohibited and restricted areas. 

I hereby further authorize and d.irect the 

Secretary of tlar and the said Nilitary CommaIlders 

to take such other steps as he or the appropriate 

Hili tary Commander may deem advi sable to enforce 

compliance vnth the restrictions applicable to each 

Military area hereinabove authorized to be designated, 

including the use of Federal troops and other Federal 

Agencies, with authority to accept assistance of state 

and local agencies. 



- J -

I hereby further authorize and direct all Exec-

utive Departments, independent establi shments and other 

Federal Agencies, to assist t he Secretary of War or the 

said Ill litary Commanders in carrying out this Executive 

Order, including the furnishing of medical aid, hospital-

ization, food, clothing, transportation, use of land, 

shelter, and other supplies, equipment, utilities, facili-

ties, and services. 

This order shall not be construed as modifying or 

limiting in any way t he authority heretofore granted under 

Executive Order No. 8972, dated December 12, 1941. nor 

shall it be construed as limiting or modif ying the duty and 

responsibility of t he Federal Bureau of Investigation, with 

respect to the investigation of alleged acts of sabotage or 

the duty and responsibility of the Attorney General and the 

Department of Justice under the Proclamations of December 

7 and 8, 1941, prescribing regulations for the conduct and 

control of alien enemies, except as such duty and responsi-

bi1ity is superseded by t he designation of military areas 

hereunder. 

THE llIITTE HOUSE, 

1942. , HE). .\ ~'I J' ~ ", ~ 4 C. '" 

FILES t.~d l uA~ t .' .. ,:.il,\~LE 

,~k '. I . 
- J k 

FEB 21 12 51 PM '42 
I~ Til L [j1V1~ clH ,; r :,,' 

FEDERAL REG ISTER 

--------------------------



Korematsu v. United States 
323 U.S. 214 (1944)

Syllabus  |  Case 

U.S. Supreme Court

Korematsu v. United States, 323 U.S. 214 (1944)

Korematsu v. United States

No. 22

Argued October 11, 12, 1944

Decided December 18, 1944

323 U.S. 214

CERTIORARI TO THE CIRCUIT COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

Syllabus 

1. Civilian Exclusion Order No. 34 which, during a state of war with Japan and as a protection against 
espionage and sabotage, was promulgated by the Commanding General of the Western Defense 
Command under authority of Executive Order No. 9066 and the Act of March 21, 1942, and which 
directed the exclusion after May 9, 1942, from a described West Coast military area of all persons of 
Japanese ancestry, held constitutional as of the time it was made and when the petitioner -- an American 
citizen of Japanese descent whose home was in the described area -- violated it. P. 323 U. S. 219.

Korematsu v. United States (full text) :: 323 U.S. 214 (1944) :: Justia U.S. Supreme Court Center

2/20/2017https://supreme.justia.com/cases/federal/us/323/214/case.html



2. The provisions of other orders requiring persons of Japanese ancestry to report to assembly centers and 
providing for the detention of such persons in assembly and relocation centers were separate, and their 
validity is not in issue in this proceeding. P. 323 U. S. 222. 

Page 323 U. S. 215

3. Even though evacuation and detention in the assembly center were inseparable, the order under which 
the petitioner was convicted was nevertheless valid. P. 323 U. S. 223.

140 F.2d 289, affirmed.

CERTIORARI, 321 U.S. 760, to review the affirmance of a judgment of conviction.

MR. JUSTICE BLACK delivered the opinion of the Court.

The petitioner, an American citizen of Japanese descent, was convicted in a federal district court for 
remaining in San Leandro, California, a "Military Area," contrary to Civilian Exclusion Order No. 34 of the 
Commanding General 

Page 323 U. S. 216

of the Western Command, U.S. Army, which directed that, after May 9, 1942, all persons of Japanese 
ancestry should be excluded from that area. No question was raised as to petitioner's loyalty to the United 
States. The Circuit Court of Appeals affirmed, [Footnote 1] and the importance of the constitutional 
question involved caused us to grant certiorari.

It should be noted, to begin with, that all legal restrictions which curtail the civil rights of a single racial 
group are immediately suspect. That is not to say that all such restrictions are unconstitutional. It is to say 
that courts must subject them to the most rigid scrutiny. Pressing public necessity may sometimes justify 
the existence of such restrictions; racial antagonism never can.

In the instant case, prosecution of the petitioner was begun by information charging violation of an Act of 
Congress, of March 21, 1942, 56 Stat. 173, which provides that

". . . whoever shall enter, remain in, leave, or commit any act in any military area or military zone 
prescribed, under the authority of an Executive order of the President, by the Secretary of War, or by any 
military commander designated by the Secretary of War, contrary to the restrictions applicable to any 
such area or zone or contrary to the order of the Secretary of War or any such military commander, shall, 
if it appears that he knew or should have known of the existence and extent of the restrictions or order 
and that his act was in violation thereof, be guilty of a misdemeanor and upon conviction shall be liable to 
a fine of not to exceed $5,000 or to imprisonment for not more than one year, or both, for each offense."

Korematsu v. United States (full text) :: 323 U.S. 214 (1944) :: Justia U.S. Supreme Court Center

2/20/2017https://supreme.justia.com/cases/federal/us/323/214/case.html



Exclusion Order No. 34, which the petitioner knowingly and admittedly violated, was one of a number of 
military orders and proclamations, all of which were substantially 

Page 323 U. S. 217

based upon Executive Order No. 9066, 7 Fed.Reg. 1407. That order, issued after we were at war with 
Japan, declared that

"the successful prosecution of the war requires every possible protection against espionage and against 
sabotage to national defense material, national defense premises, and national defense utilities. . . ."

One of the series of orders and proclamations, a curfew order, which, like the exclusion order here, was 
promulgated pursuant to Executive Order 9066, subjected all persons of Japanese ancestry in prescribed 
West Coast military areas to remain in their residences from 8 p.m. to 6 a.m. As is the case with the 
exclusion order here, that prior curfew order was designed as a "protection against espionage and against 
sabotage." In Hirabayashi v. United States, 320 U. S. 81, we sustained a conviction obtained for violation 
of the curfew order. The Hirabayashi conviction and this one thus rest on the same 1942 Congressional 
Act and the same basic executive and military orders, all of which orders were aimed at the twin dangers 
of espionage and sabotage.

The 1942 Act was attacked in the Hirabayashi case as an unconstitutional delegation of power; it was 
contended that the curfew order and other orders on which it rested were beyond the war powers of the 
Congress, the military authorities, and of the President, as Commander in Chief of the Army, and, finally, 
that to apply the curfew order against none but citizens of Japanese ancestry amounted to a 
constitutionally prohibited discrimination solely on account of race. To these questions, we gave the 
serious consideration which their importance justified. We upheld the curfew order as an exercise of the 
power of the government to take steps necessary to prevent espionage and sabotage in an area threatened 
by Japanese attack.

In the light of the principles we announced in the Hirabayashi case, we are unable to conclude that it was 
beyond the war power of Congress and the Executive to exclude 

Page 323 U. S. 218

those of Japanese ancestry from the West Coast war area at the time they did. True, exclusion from the 
area in which one's home is located is a far greater deprivation than constant confinement to the home 
from 8 p.m. to 6 a.m. Nothing short of apprehension by the proper military authorities of the gravest 
imminent danger to the public safety can constitutionally justify either. But exclusion from a threatened 
area, no less than curfew, has a definite and close relationship to the prevention of espionage and 
sabotage. The military authorities, charged with the primary responsibility of defending our shores, 

Korematsu v. United States (full text) :: 323 U.S. 214 (1944) :: Justia U.S. Supreme Court Center
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concluded that curfew provided inadequate protection and ordered exclusion. They did so, as pointed out 
in our Hirabayashi opinion, in accordance with Congressional authority to the military to say who 
should, and who should not, remain in the threatened areas.

In this case, the petitioner challenges the assumptions upon which we rested our conclusions in the 
Hirabayashi case. He also urges that, by May, 1942, when Order No. 34 was promulgated, all danger of 
Japanese invasion of the West Coast had disappeared. After careful consideration of these contentions, we 
are compelled to reject them.

Here, as in the Hirabayashi case, supra, at p. 320 U. S. 99,

". . . we cannot reject as unfounded the judgment of the military authorities and of Congress that there 
were disloyal members of that population, whose number and strength could not be precisely and quickly 
ascertained. We cannot say that the war-making branches of the Government did not have ground for 
believing that, in a critical hour, such persons could not readily be isolated and separately dealt with, and 
constituted a menace to the national defense and safety which demanded that prompt and adequate 
measures be taken to guard against it."

Like curfew, exclusion of those of Japanese origin was deemed necessary because of the presence of an 
unascertained number of disloyal members of the group, most of 
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whom we have no doubt were loyal to this country. It was because we could not reject the finding of the 
military authorities that it was impossible to bring about an immediate segregation of the disloyal from 
the loyal that we sustained the validity of the curfew order as applying to the whole group. In the instant 
case, temporary exclusion of the entire group was rested by the military on the same ground. The 
judgment that exclusion of the whole group was, for the same reason, a military imperative answers the 
contention that the exclusion was in the nature of group punishment based on antagonism to those of 
Japanese origin. That there were members of the group who retained loyalties to Japan has been 
confirmed by investigations made subsequent to the exclusion. Approximately five thousand American 
citizens of Japanese ancestry refused to swear unqualified allegiance to the United States and to renounce 
allegiance to the Japanese Emperor, and several thousand evacuees requested repatriation to Japan. 
[Footnote 2]

We uphold the exclusion order as of the time it was made and when the petitioner violated it. Cf. 
Chastleton Corporation v. Sinclair, 264 U. S. 543, 264 U. S. 547; Block v. Hirsh, 256 U. S. 135, 256 U. S. 
155. In doing so, we are not unmindful of the hardships imposed by it upon a large group of American 
citizens. Cf. Ex parte Kawato, 317 U. S. 69, 317 U. S. 73. But hardships are part of war, and war is an 
aggregation of hardships. All citizens alike, both in and out of uniform, feel the impact of war in greater or 
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lesser measure. Citizenship has its responsibilities, as well as its privileges, and, in time of war, the burden 
is always heavier. Compulsory 
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exclusion of large groups of citizens from their homes, except under circumstances of direst emergency 
and peril, is inconsistent with our basic governmental institutions. But when, under conditions of modern 
warfare, our shores are threatened by hostile forces, the power to protect must be commensurate with the 
threatened danger.

It is argued that, on May 30, 1942, the date the petitioner was charged with remaining in the prohibited 
area, there were conflicting orders outstanding, forbidding him both to leave the area and to remain there. 
Of course, a person cannot be convicted for doing the very thing which it is a crime to fail to do. But the 
outstanding orders here contained no such contradictory commands.

There was an order issued March 27, 1942, which prohibited petitioner and others of Japanese ancestry 
from leaving the area, but its effect was specifically limited in time "until and to the extent that a future 
proclamation or order should so permit or direct." 7 Fed.Reg. 2601. That "future order," the one for 
violation of which petitioner was convicted, was issued May 3, 1942, and it did "direct" exclusion from the 
area of all persons of Japanese ancestry before 12 o'clock noon, May 9; furthermore, it contained a 
warning that all such persons found in the prohibited area would be liable to punishment under the 
March 21, 1942, Act of Congress. Consequently, the only order in effect touching the petitioner's being in 
the area on May 30, 1942, the date specified in the information against him, was the May 3 order which 
prohibited his remaining there, and it was that same order which he stipulated in his trial that he had 
violated, knowing of its existence. There is therefore no basis for the argument that, on May 30, 1942, he 
was subject to punishment, under the March 27 and May 3 orders, whether he remained in or left the 
area.

It does appear, however, that, on May 9, the effective date of the exclusion order, the military authorities 
had 
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already determined that the evacuation should be effected by assembling together and placing under 
guard all those of Japanese ancestry at central points, designated as "assembly centers," in order

"to insure the orderly evacuation and resettlement of Japanese voluntarily migrating from Military Area 
No. 1, to restrict and regulate such migration."

Public Proclamation No. 4, 7 Fed.Reg. 2601. And on May 19, 1942, eleven days before the time petitioner 
was charged with unlawfully remaining in the area, Civilian Restrictive Order No. 1, 8 Fed.Reg. 982, 
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provided for detention of those of Japanese ancestry in assembly or relocation centers. It is now argued 
that the validity of the exclusion order cannot be considered apart from the orders requiring him, after 
departure from the area, to report and to remain in an assembly or relocation center. The contention is 
that we must treat these separate orders as one and inseparable; that, for this reason, if detention in the 
assembly or relocation center would have illegally deprived the petitioner of his liberty, the exclusion 
order and his conviction under it cannot stand.

We are thus being asked to pass at this time upon the whole subsequent detention program in both 
assembly and relocation centers, although the only issues framed at the trial related to petitioner's 
remaining in the prohibited area in violation of the exclusion order. Had petitioner here left the 
prohibited area and gone to an assembly center, we cannot say, either as a matter of fact or law, that his 
presence in that center would have resulted in his detention in a relocation center. Some who did report to 
the assembly center were not sent to relocation centers, but were released upon condition that they 
remain outside the prohibited zone until the military orders were modified or lifted. This illustrates that 
they pose different problems, and may be governed by different principles. T he lawfulness of one does 
not necessarily determine the lawfulness of the others. This is made clear 
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when we analyze the requirements of the separate provisions of the separate orders. These separate 
requirements were that those of Japanese ancestry (1) depart from the area; (2) report to and temporarily 
remain in an assembly center; (3) go under military control to a relocation center, there to remain for an 
indeterminate period until released conditionally or unconditionally by the military authorities. Each of 
these requirements, it will be noted, imposed distinct duties in connection with the separate steps in a 
complete evacuation program. Had Congress directly incorporated into one Act the language of these 
separate orders, and provided sanctions for their violations, disobedience of any one would have 
constituted a separate offense. Cf. Blockburger v. United States, 284 U. S. 299, 284 U. S. 304. There is no 
reason why violations of these orders, insofar as they were promulgated pursuant to Congressional 
enactment, should not be treated as separate offenses.

The Endo case, post, p. 323 U. S. 283, graphically illustrates the difference between the validity of an 
order to exclude and the validity of a detention order after exclusion has been effected.

Since the petitioner has not been convicted of failing to report or to remain in an assembly or relocation 
center, we cannot in this case determine the validity of those separate provisions of the order. It is 
sufficient here for us to pass upon the order which petitioner violated. To do more would be to go beyond 
the issues raised, and to decide momentous questions not contained within the framework of the 
pleadings or the evidence in this case. It will be time enough to decide the serious constitutional issues 
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which petitioner seeks to raise when an assembly or relocation order is applied or is certain to be applied 
to him, and we have its terms before us.

Some of the members of the Court are of the view that evacuation and detention in an Assembly Center 
were inseparable. After May 3, 1942, the date of Exclusion 
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Order No. 34, Korematsu was under compulsion to leave the area not as he would choose, but via an 
Assembly Center. The Assembly Center was conceived as a part of the machinery for group evacuation. 
The power to exclude includes the power to do it by force if necessary. And any forcible measure must 
necessarily entail some degree of detention or restraint, whatever method of removal is selected. But 
whichever view is taken, it results in holding that the order under which petitioner was convicted was 
valid.

It is said that we are dealing here with the case of imprisonment of a citizen in a concentration camp 
solely because of his ancestry, without evidence or inquiry concerning his loyalty and good disposition 
towards the United States. Our task would be simple, our duty clear, were this a case involving the 
imprisonment of a loyal citizen in a concentration camp because of racial prejudice. Regardless of the true 
nature of the assembly and relocation centers -- and we deem it unjustifiable to call them concentration 
camps, with all the ugly connotations that term implies -- we are dealing specifically with nothing but an 
exclusion order. To cast this case into outlines of racial prejudice, without reference to the real military 
dangers which were presented, merely confuses the issue. Korematsu was not excluded from the Military 
Area because of hostility to him or his race. He was excluded because we are at war with the Japanese 
Empire, because the properly constituted military authorities feared an invasion of our West Coast and 
felt constrained to take proper security measures, because they decided that the military urgency of the 
situation demanded that all citizens of Japanese ancestry be segregated from the West Coast temporarily, 
and, finally, because Congress, reposing its confidence in this time of war in our military leaders -- as 
inevitably it must -- determined that they should have the power to do just this. There was evidence of 
disloyalty on the part of some, the military authorities considered that the need for 
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action was great, and time was short. We cannot -- by availing ourselves of the calm perspective of 
hindsight -- now say that, at that time, these actions were unjustified.

Affirmed.

[Footnote 1]

140 F.2d 289.

Korematsu v. United States (full text) :: 323 U.S. 214 (1944) :: Justia U.S. Supreme Court Center

2/20/2017https://supreme.justia.com/cases/federal/us/323/214/case.html



[Footnote 2]

Hearings before the Subcommittee on the National War Agencies Appropriation Bill for 1945, Part II, 
608-726; Final Report, Japanese Evacuation from the West Coast, 1942, 309-327; Hearings before the 
Committee on Immigration and Naturalization, House of Representatives, 78th Cong., 2d Sess., on H.R. 
2701 and other bills to expatriate certain nationals of the United States, pp. 37-42, 49-58.

MR. JUSTICE FRANKFURTER, concurring.

According to my reading of Civilian Exclusion Order No. 34, it was an offense for Korematsu to be found 
in Military Area No. 1, the territory wherein he was previously living, except within the bounds of the 
established Assembly Center of that area. Even though the various orders issued by General DeWitt be 
deemed a comprehensive code of instructions, their tenor is clear, and not contradictory. They put upon 
Korematsu the obligation to leave Military Area No. 1, but only by the method prescribed in the 
instructions, i.e., by reporting to the Assembly Center. I am unable to see how the legal considerations 
that led to the decision in Hirabayashi v. United States, 320 U. S. 81, fail to sustain the military order 
which made the conduct now in controversy a crime. And so I join in the opinion of the Court, but should 
like to add a few words of my own.

The provisions of the Constitution which confer on the Congress and the President powers to enable this 
country to wage war are as much part of the Constitution as provisions looking to a nation at peace. And 
we have had recent occasion to quote approvingly the statement of former Chief Justice Hughes that the 
war power of the Government is "the power to wage war successfully." Hirabayashi v. United States, 
supra, at 320 U. S. 93, and see Home Bldg. & L. Assn. v. Blaisdell, 290 U. S. 398, 290 U. S. 426. 
Therefore, the validity of action under the war power must be judged wholly in the context of war. That 
action is not to be stigmatized as lawless because like action in times of peace would be lawless. To talk 
about a military order that expresses an allowable judgment of war needs by those entrusted with the duty 
of conducting war as "an 
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unconstitutional order" is to suffuse a part of the Constitution with an atmosphere of unconstitutionality. 
The respective spheres of action of military authorities and of judges are, of course, very different. But, 
within their sphere, military authorities are no more outside the bounds of obedience to the Constitution 
than are judges within theirs. "The war power of the United States, like its other powers . . . is subject to 
applicable constitutional limitations," Hamilton v. Kentucky Distilleries Co., 251 U. S. 146, 251 U. S. 156. 
To recognize that military orders are "reasonably expedient military precautions" in time of war, and yet 
to deny them constitutional legitimacy, makes of the Constitution an instrument for dialectic subtleties 
not reasonably to be attributed to the hard-headed Framers, of whom a majority had had actual 
participation in war. If a military order such as that under review does not transcend the means 
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appropriate for conducting war, such action by the military is as constitutional as would be any authorized 
action by the Interstate Commerce Commission within the limits of the constitutional power to regulate 
commerce. And, being an exercise of the war power explicitly granted by the Constitution for safeguarding 
the national life by prosecuting war effectively, I find nothing in the Constitution which denies to 
Congress the power to enforce such a valid military order by making its violation an offense triable in the 
civil courts. Compare Interstate Commerce Commission v. Brimson, 154 U. S. 447; 155 U. S. 155 U.S. 3, 
and Monongahela Bridge Co. v. United States, 216 U. S. 177. To find that the Constitution does not forbid 
the military measures now complained of does not carry with it approval of that which Congress and the 
Executive did. That is their business, not ours.

MR. JUSTICE ROBERTS.

I dissent, because I think the indisputable facts exhibit a clear violation of Constitutional rights.

This is not a case of keeping people off the streets at night, as was Hirabayashi v. United States, 320 U. S. 
81, 
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nor a case of temporary exclusion of a citizen from an area for his own safety or that of the community, 
nor a case of offering him an opportunity to go temporarily out of an area where his presence might cause 
danger to himself or to his fellows. On the contrary, it is the case of convicting a citizen as a punishment 
for not submitting to imprisonment in a concentration camp, based on his ancestry, and solely because of 
his ancestry, without evidence or inquiry concerning his loyalty and good disposition towards the United 
States. If this be a correct statement of the facts disclosed by this record, and facts of which we take 
judicial notice, I need hardly labor the conclusion that Constitutional rights have been violated.

The Government's argument, and the opinion of the court, in my judgment, erroneously divide that which 
is single and indivisible, and thus make the case appear as if the petitioner violated a Military Order, 
sanctioned by Act of Congress, which excluded him from his home by refusing voluntarily to leave, and so 
knowingly and intentionally defying the order and the Act of Congress.

The petitioner, a resident of San Leandro, Alameda County, California, is a native of the United States of 
Japanese ancestry who, according to the uncontradicted evidence, is a loyal citizen of the nation.

A chronological recitation of events will make it plain that the petitioner's supposed offense did not, in 
truth, consist in his refusal voluntarily to leave the area which included his home in obedience to the 
order excluding him therefrom. Critical attention must be given to the dates and sequence of events.

December 8, 1941, the United States declared war on Japan.
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February 19, 1942, the President issued Executive Order No. 9066, [Footnote 2/1] which, after stating the 
reason for issuing the 
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order as "protection against espionage and against sabotage to national defense material, national defense 
premises, and national defense utilities," provided that certain Military Commanders might, in their 
discretion, "prescribe military areas" and define their extent,

"from which any or all persons may be excluded, and with respect to which the right of any person to 
enter, remain in, or leave shall be subject to whatever restrictions"

the "Military Commander may impose in his discretion."

February 20, 1942, Lieutenant General DeWitt was designated Military Commander of the Western 
Defense Command embracing the westernmost states of the Union -- about one-fourth of the total area of 
the nation.

March 2, 192, General DeWitt promulgated Public Proclamation No. 1, [Footnote 2/2] which recites that 
the entire Pacific Coast is "particularly subject to attack, to attempted invasion . . . , and, in connection 
therewith, is subject to espionage and acts of sabotage." It states that, "as a matter of military necessity," 
certain military areas and zones are established known as Military Areas Nos. 1 and 2. It adds that "[s]uch 
persons or classes of persons as the situation may require" will, by subsequent orders, "be excluded from 
all of Military Area No. 1" and from certain zones in Military Area No. 2. Subsequent proclamations were 
made which, together with Proclamation No. 1, included in such areas and zones all of California, 
Washington, Oregon, Idaho, Montana, Nevada and Utah, and the southern portion of Arizona. The orders 
required that, if any person of Japanese, German or Italian ancestry residing in Area No. 1 desired to 
change his habitual residence, he must execute and deliver to the authorities a Change of Residence 
Notice.

San Leandro, the city of petitioner's residence, lies in Military Area No. 1. 
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On March 2, 1942, the petitioner, therefore, had notice that, by Executive Order, the President, to prevent 
espionage and sabotage, had authorized the Military to exclude him from certain areas and to prevent his 
entering or leaving certain areas without permission. He was on notice that his home city had been 
included, by Military Order, in Area No. 1, and he was on notice further that, at sometime in the future, 
the Military Commander would make an order for the exclusion of certain persons, not described or 
classified, from various zones including that, in which he lived.
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March 21, 1942, Congress enacted [Footnote 2/3] that anyone who knowingly

"shall enter, remain in, leave, or commit any act in any military area or military zone prescribed . . . by any 
military commander . . . contrary to the restrictions applicable to any such area or zone or contrary to the 
order of . . . any such military commander"

shall be guilty of a misdemeanor. This is the Act under which the petitioner was charged.

March 24, 1942, General DeWitt instituted the curfew for certain areas within his command, by an order 
the validity of which was sustained in Hirabayashi v. United States, supra.

March 24, 1942, General DeWitt began to issue a series of exclusion orders relating to specified areas.

March 27, 1942, by Proclamation No. 4, [Footnote 2/4] the General recited that

"it is necessary, in order to provide for the welfare and to insure the orderly evacuation and resettlement 
of Japanese voluntarily migrating from Military Area No. 1, to restrict and regulate such migration, and 
ordered that, as of March 29, 1942,"

"all alien Japanese and persons of Japanese ancestry who are within the limits of Military Area No. 1, be 
and they are hereby 
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prohibited from leaving that area for any purpose until and to the extent that a future proclamation or 
order of this headquarters shall so permit or direct. [Footnote 2/5]"

No order had been made excluding the petitioner from the area in which he lived. By Proclamation No. 4, 
he was, after March 29, 1942, confined to the limits of Area No. 1. If the Executive Order No. 9066 and the 
Act of Congress meant what they said, to leave that area, in the face of Proclamation No. 4, would be to 
commit a misdemeanor.

May 3, 1942, General DeWitt issued Civilian Exclusion Order No. 34 [Footnote 2/6] providing that, after 
12 o'clock May 8, 1942, all persons of Japanese ancestry, both alien and nonalien, were to be excluded 
from a described portion of Military Area No. 1, which included the County of Alameda, California. The 
order required a responsible member of each family and each individual living alone to report, at a time 
set, at a Civil Control Station for instructions to go to an Assembly Center, and added that any person 
failing to comply with the provisions of the order who was found in the described area after the date set 
would be liable to prosecution under the Act of March 21, 1942, supra. It is important to note that the 
order, by its express terms, had no application to persons within the bounds "of an established Assembly 
Center pursuant to instructions from this Headquarters . . ." The obvious purpose of the orders made, 
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taken together, was to drive all citizens of Japanese ancestry into Assembly Centers within the zones of 
their residence, under pain of criminal prosecution. 

Page 323 U. S. 230

The predicament in which the petitioner thus found himself was this: he was forbidden, by Military Order, 
to leave the zone in which he lived; he was forbidden, by Military Order, after a date fixed, to be found 
within that zone unless he were in an Assembly Center located in that zone. General DeWitt's report to the 
Secretary of War concerning the programme of evacuation and relocation of Japanese makes it entirely 
clear, if it were necessary to refer to that document -- and, in the light of the above recitation, I think it is 
not, -- that an Assembly Center was a euphemism for a prison. No person within such a center was 
permitted to leave except by Military Order.

In the dilemma that he dare not remain in his home, or voluntarily leave the area, without incurring 
criminal penalties, and that the only way he could avoid punishment was to go to an Assembly Center and 
submit himself to military imprisonment, the petitioner did nothing.

June 12, 1942, an Information was filed in the District Court for Northern California charging a violation 
of the Act of March 21, 1942, in that petitioner had knowingly remained within the area covered by 
Exclusion Order No. 34. A demurrer to the information having been overruled, the petitioner was tried 
under a plea of not guilty, and convicted. Sentence was suspended, and he was placed on probation for 
five years. We know, however, in the light of the foregoing recitation, that he was at once taken into 
military custody and lodged in an Assembly Center. We further know that, on March 18, 1942, the 
President had promulgated Executive Order No. 9102, [Footnote 2/7] establishing the War Relocation 
Authority under which so-called Relocation Centers, a euphemism for concentration camps, were 
established pursuant to cooperation between the military authorities of the Western Defense Command 
and the Relocation Authority, and that the petitioner has 
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been confined either in an Assembly Center within the zone in which he had lived or has been removed to 
a Relocation Center where, as the facts disclosed in Ex parte Endo (post, p. 323 U. S. 283) demonstrate, 
he was illegally held in custody.

The Government has argued this case as if the only order outstanding at the time the petitioner was 
arrested and informed against was Exclusion Order No. 34, ordering him to leave the area in which he 
resided, which was the basis of the information against him. That argument has evidently been effective. 
The opinion refers to the Hirabayashi case, supra, to show that this court has sustained the validity of a 
curfew order in an emergency. The argument, then, is that exclusion from a given area of danger, while 
somewhat more sweeping than a curfew regulation, is of the same nature -- a temporary expedient made 
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necessary by a sudden emergency. This, I think, is a substitution of an hypothetical case for the case 
actually before the court. I might agree with the court's disposition of the hypothetical case. [Footnote 
2/8] The liberty of every American citizen freely to come and to go must frequently, in the face of sudden 
danger, be temporarily limited or suspended. The civil authorities must often resort to the expedient of 
excluding citizens temporarily from a locality. The drawing of fire lines in the case of a conflagration, the 
removal of persons from the area where a pestilence has broken out, are familiar examples. If the 
exclusion worked by Exclusion Order No. 34 were of that nature, the Hirabayashi case would be authority 
for sustaining it. 
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But the facts above recited, and those set forth in Ex parte Endo, supra, show that the exclusion was but a 
part of an over-all plan for forceable detention. This case cannot, therefore, be decided on any such 
narrow ground as the possible validity of a Temporary Exclusion Order under which the residents of an 
area are given an opportunity to leave and go elsewhere in their native land outside the boundaries of a 
military area. To make the case turn on any such assumption is to shut our eyes to reality.

As I have said above, the petitioner, prior to his arrest, was faced with two diametrically contradictory 
orders given sanction by the Act of Congress of March 21, 1942. The earlier of those orders made him a 
criminal if he left the zone in which he resided; the later made him a criminal if he did not leave.

I had supposed that, if a citizen was constrained by two laws, or two orders having the force of law, and 
obedience to one would violate the other, to punish him for violation of either would deny him due 
process of law. And I had supposed that, under these circumstances, a conviction for violating one of the 
orders could not stand.

We cannot shut our eyes to the fact that, had the petitioner attempted to violate Proclamation No. 4 and 
leave the military area in which he lived, he would have been arrested and tried and convicted for 
violation of Proclamation No. 4. The two conflicting orders, one which commanded him to stay and the 
other which commanded him to go, were nothing but a cleverly devised trap to accomplish the real 
purpose of the military authority, which was to lock him up in a concentration camp. The only course by 
which the petitioner could avoid arrest and prosecution was to go to that camp according to instructions 
to be given him when he reported at a Civil Control Center. We know that is the fact. Why should we set 
up a figmentary and artificial situation, instead of addressing ourselves to the actualities of the case? 
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These stark realities are met by the suggestion that it is lawful to compel an American citizen to submit to 
illegal imprisonment on the assumption that he might, after going to the Assembly Center, apply for his 
discharge by suing out a writ of habeas corpus, as was done in the Endo case, supra. The answer, of 
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course, is that, where he was subject to two conflicting laws, he was not bound, in order to escape 
violation of one or the other, to surrender his liberty for any period. Nor will it do to say that the detention 
was a necessary part of the process of evacuation, and so we are here concerned only with the validity of 
the latter.

Again, it is a new doctrine of constitutional law that one indicted for disobedience to an unconstitutional 
statute may not defend on the ground of the invalidity of the statute, but must obey it though he knows it 
is no law, and, after he has suffered the disgrace of conviction and lost his liberty by sentence, then, and 
not before, seek, from within prison walls, to test the validity of the law.

Moreover, it is beside the point to rest decision in part on the fact that the petitioner, for his own reasons, 
wished to remain in his home. If, as is the fact, he was constrained so to do, it is indeed a narrow 
application of constitutional rights to ignore the order which constrained him in order to sustain his 
conviction for violation of another contradictory order.

I would reverse the judgment of conviction.

[Footnote 2/1]

17 Fed.Reg. 1407.

[Footnote 2/2]

7 Fed.Reg. 2320

[Footnote 2/3]

56 Stat. 173.

[Footnote 2/4]

7 Fed.Reg. 2601.

[Footnote 2/5]

The italics in the quotation are mine. The use of the word "voluntarily" exhibits a grim irony probably not 
lost on petitioner and others in like case. Either so or its use was a disingenuous attempt to camouflage 
the compulsion which was to be applied.

[Footnote 2/6]

7 Fed.Reg. 3967.
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[Footnote 2/7]

7 Fed.Reg. 2165.

[Footnote 2/8]

My agreement would depend on the definition and application of the terms "temporary" and 
"emergency." No pronouncement of the commanding officer can, in my view, preclude judicial inquiry 
and determination whether an emergency ever existed and whether, if so, it remained at the date of the 
restraint out of which the litigation arose. Cf. Chastleton Corp. v. Sinclair, 264 U. S. 543.

MR. JUSTICE MURPHY, dissenting.

This exclusion of "all persons of Japanese ancestry, both alien and non-alien," from the Pacific Coast area 
on a plea of military necessity in the absence of martial law ought not to be approved. Such exclusion goes 
over "the very brink of constitutional power," and falls into the ugly abyss of racism.

In dealing with matters relating to the prosecution and progress of a war, we must accord great respect 
and consideration 
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to the judgments of the military authorities who are on the scene and who have full knowledge of the 
military facts. The scope of their discretion must, as a matter of necessity and common sense, be wide. 
And their judgments ought not to be overruled lightly by those whose training and duties ill-equip them to 
deal intelligently with matters so vital to the physical security of the nation.

At the same time, however, it is essential that there be definite limits to military discretion, especially 
where martial law has not been declared. Individuals must not be left impoverished of their constitutional 
rights on a plea of military necessity that has neither substance nor support. Thus, like other claims 
conflicting with the asserted constitutional rights of the individual, the military claim must subject itself 
to the judicial process of having its reasonableness determined and its conflicts with other interests 
reconciled.

"What are the allowable limits of military discretion, and whether or not they have been overstepped in a 
particular case, are judicial questions."

Sterling v. Constantin, 287 U. S. 378, 287 U. S. 401.

The judicial test of whether the Government, on a plea of military necessity, can validly deprive an 
individual of any of his constitutional rights is whether the deprivation is reasonably related to a public 
danger that is so "immediate, imminent, and impending" as not to admit of delay and not to permit the 
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intervention of ordinary constitutional processes to alleviate the danger. United States v. Russell, 13 Wall. 
623, 80 U. S. 627-628; Mitchell v. Harmony, 13 How. 115, 54 U. S. 134-135; Raymond v. Thomas, 91 U. S. 
712, 91 U. S. 716. Civilian Exclusion Order No. 34, banishing from a prescribed area of the Pacific Coast 
"all persons of Japanese ancestry, both alien and non-alien," clearly does not meet that test. Being an 
obvious racial discrimination, the 
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order deprives all those within its scope of the equal protection of the laws as guaranteed by the Fifth 
Amendment. It further deprives these individuals of their constitutional rights to live and work where 
they will, to establish a home where they choose and to move about freely. In excommunicating them 
without benefit of hearings, this order also deprives them of all their constitutional rights to procedural 
due process. Yet no reasonable relation to an "immediate, imminent, and impending" public danger is 
evident to support this racial restriction, which is one of the most sweeping and complete deprivations of 
constitutional rights in the history of this nation in the absence of martial law.

It must be conceded that the military and naval situation in the spring of 1942 was such as to generate a 
very real fear of invasion of the Pacific Coast, accompanied by fears of sabotage and espionage in that 
area. The military command was therefore justified in adopting all reasonable means necessary to combat 
these dangers. In adjudging the military action taken in light of the then apparent dangers, we must not 
erect too high or too meticulous standards; it is necessary only that the action have some reasonable 
relation to the removal of the dangers of invasion, sabotage and espionage. But the exclusion, either 
temporarily or permanently, of all persons with Japanese blood in their veins has no such reasonable 
relation. And that relation is lacking because the exclusion order necessarily must rely for its 
reasonableness upon the assumption that all persons of Japanese ancestry may have a dangerous 
tendency to commit sabotage and espionage and to aid our Japanese enemy in other ways. It is difficult to 
believe that reason, logic, or experience could be marshalled in support of such an assumption.

That this forced exclusion was the result in good measure of this erroneous assumption of racial guilt, 
rather than 
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bona fide military necessity is evidenced by the Commanding General's Final Report on the evacuation 
from the Pacific Coast area. [Footnote 3/1] In it, he refers to all individuals of Japanese descent as 
"subversive," as belonging to "an enemy race" whose "racial strains are undiluted," and as constituting 
"over 112,000 potential enemies . . . at large today" along the Pacific Coast. [Footnote 3/2] In support of 
this blanket condemnation of all persons of Japanese descent, however, no reliable evidence is cited to 
show that such individuals were generally disloyal, [Footnote 3/3] or had generally so conducted 
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themselves in this area as to constitute a special menace to defense installations or war industries, or had 
otherwise, by their behavior, furnished reasonable ground for their exclusion as a group.

Justification for the exclusion is sought, instead, mainly upon questionable racial and sociological 
grounds not 
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ordinarily within the realm of expert military judgment, supplemented by certain semi-military 
conclusions drawn from an unwarranted use of circumstantial evidence. Individuals of Japanese ancestry 
are condemned because they are said to be "a large, unassimilated, tightly knit racial group, bound to an 
enemy nation by strong ties of race, culture, custom and religion." [Footnote 3/4] They are claimed to be 
given to "emperor worshipping ceremonies," [Footnote 3/5] and to "dual citizenship." [Footnote 3/6] 
Japanese language schools and allegedly pro-Japanese organizations are cited as evidence of possible 
group disloyalty, [Footnote 3/7] together with facts as to 
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certain persons being educated and residing at length in Japan. [Footnote 3/8] It is intimated that many 
of these individuals deliberately resided "adjacent to strategic points," thus enabling them

"to carry into execution a tremendous program of sabotage on a mass scale should any considerable 
number of them have been inclined to do so. [Footnote 3/9]"

The need for protective custody is also asserted. The report refers, without identity, to "numerous 
incidents of violence," as well as to other admittedly unverified or cumulative incidents. From this, plus 
certain other events not shown to have been connected with the Japanese Americans, it is concluded that 
the "situation was fraught with danger to the Japanese population itself," and that the general public "was 
ready to take matters into its own hands." [Footnote 3/10] Finally, it is intimated, though not directly 
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charged or proved, that persons of Japanese ancestry were responsible for three minor isolated shellings 
and bombings of the Pacific Coast area, [Footnote 3/11] as well as for unidentified radio transmissions 
and night signaling.

The main reasons relied upon by those responsible for the forced evacuation, therefore, do not prove a 
reasonable relation between the group characteristics of Japanese Americans and the dangers of invasion, 
sabotage and espionage. The reasons appear, instead, to be largely an accumulation of much of the 
misinformation, half-truths and insinuations that for years have been directed against Japanese 
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Americans by people with racial and economic prejudices -- the same people who have been among the 
foremost advocates of the evacuation. [Footnote 3/12] A military judgment 
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based upon such racial and sociological considerations is not entitled to the great weight ordinarily given 
the judgments based upon strictly military considerations. Especially is this so when every charge relative 
to race, religion, culture, geographical location, and legal and economic status has been substantially 
discredited by independent studies made by experts in these matters. [Footnote 3/13]

The military necessity which is essential to the validity of the evacuation order thus resolves itself into a 
few intimations that certain individuals actively aided the enemy, from which it is inferred that the entire 
group of Japanese Americans could not be trusted to be or remain loyal to the United States. No one 
denies, of course, that there were some disloyal persons of Japanese descent on the Pacific Coast who did 
all in their power to aid their ancestral land. Similar disloyal activities have been engaged in by many 
persons of German, Italian and even more pioneer stock in our country. But to infer that examples of 
individual disloyalty prove group disloyalty and justify discriminatory action against the entire group is to 
deny that, under our system of law, individual guilt is the sole basis for deprivation of rights. Moreover, 
this inference, which is at the very heart of the evacuation orders, has been used in support of the 
abhorrent and despicable treatment of minority groups by the dictatorial tyrannies which this nation is 
now pledged to destroy. To give constitutional sanction to that inference in this case, however well 
intentioned may have been the military command on the Pacific Coast, is to adopt one of the cruelest of 
the rationales used by our enemies to destroy the dignity of the individual and to encourage and open the 
door to discriminatory actions against other minority groups in the passions of tomorrow. 
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No adequate reason is given for the failure to treat these Japanese Americans on an individual basis by 
holding investigations and hearings to separate the loyal from the disloyal, as was done in the case of 
persons of German and Italian ancestry. See House Report No. 2124 (77th Cong., 2d Sess.) 247-52. It is 
asserted merely that the loyalties of this group "were unknown and time was of the essence." [Footnote 
3/14] Yet nearly four months elapsed after Pearl Harbor before the first exclusion order was issued; nearly 
eight months went by until the last order was issued, and the last of these "subversive" persons was not 
actually removed until almost eleven months had elapsed. Leisure and deliberation seem to have been 
more of the essence than speed. And the fact that conditions were not such as to warrant a declaration of 
martial law adds strength to the belief that the factors of time and military necessity were not as urgent as 
they have been represented to be.

Moreover, there was no adequate proof that the Federal Bureau of Investigation and the military and 
naval intelligence services did not have the espionage and sabotage situation well in hand during this long 
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period. Nor is there any denial of the fact that not one person of Japanese ancestry was accused or 
convicted of espionage or sabotage after Pearl Harbor while they were still free, [Footnote 3/15] a fact 
which is some evidence of the loyalty of the vast majority of these individuals and of the effectiveness of 
the established methods of combatting these evils. It 
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seems incredible that, under these circumstances, it would have been impossible to hold loyalty hearings 
for the mere 112,000 persons involved -- or at least for the 70,000 American citizens -- especially when a 
large part of this number represented children and elderly men and women. [Footnote 3/16] Any 
inconvenience that may have accompanied an attempt to conform to procedural due process cannot be 
said to justify violations of constitutional rights of individuals.

I dissent, therefore, from this legalization of racism. Racial discrimination in any form and in any degree 
has no justifiable part whatever in our democratic way of life. It is unattractive in any setting, but it is 
utterly revolting among a free people who have embraced the principles set forth in the Constitution of 
the United States. All residents of this nation are kin in some way by blood or culture to a foreign land. Yet 
they are primarily and necessarily a part of the new and distinct civilization of the United States. They 
must, accordingly, be treated at all times as the heirs of the American experiment, and as entitled to all 
the rights and freedoms guaranteed by the Constitution.

[Footnote 3/1]

Final Report, Japanese Evacuation from the West Coast, 1942, by Lt.Gen. J. L. DeWitt. This report is 
dated June 5, 1943, but was not made public until January, 1944.

[Footnote 3/2]

Further evidence of the Commanding General's attitude toward individuals of Japanese ancestry is 
revealed in his voluntary testimony on April 13, 1943, in San Francisco before the House Naval Affairs 
Subcommittee to Investigate Congested Areas, Part 3, pp. 739 40 (78th Cong., 1st Sess.):

"I don't want any of them [persons of Japanese ancestry] here. They are a dangerous element. There is no 
way to determine their loyalty. The west coast contains too many vital installations essential to the 
defense of the country to allow any Japanese on this coast. . . . The danger of the Japanese was, and is now 
-- if they are permitted to come back -- espionage and sabotage. It makes no difference whether he is an 
American citizen, he is still a Japanese. American citizenship does not necessarily determine loyalty. . . . 
But we must worry about the Japanese all the time until he is wiped off the map. Sabotage and espionage 
will make problems as long as he is allowed in this area. . . ."

[Footnote 3/3]
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The Final Report, p. 9, casts a cloud of suspicion over the entire group by saying that, "while it was 
believed that some were loyal, it was known that many were not." (Italics added.)

[Footnote 3/4]

Final Report, p. vii; see also pp. 9, 17. To the extent that assimilation is a problem, it is largely the result of 
certain social customs and laws of the American general public. Studies demonstrate that persons of 
Japanese descent are readily susceptible to integration in our society if given the opportunity. Strong, The 
Second-Generation Japanese Problem (1934); Smith, Americans in Process (1937); Mears, Resident 
Orientals on the American Pacific Coast (1928); Millis, The Japanese Problem in the United States (1942). 
The failure to accomplish an ideal status of assimilation, therefore, cannot be charged to the refusal of 
these persons to become Americanized, or to their loyalty to Japan. And the retention by some persons of 
certain customs and religious practices of their ancestors is no criterion of their loyalty to the United 
States.

[Footnote 3/5]

Final Report, pp. 10-11. No sinister correlation between the emperor worshipping activities and disloyalty 
to America was shown.

[Footnote 3/6]

Final Report, p. 22. The charge of "dual citizenship" springs from a misunderstanding of the simple fact 
that Japan, in the past, used the doctrine of jus sanguinis, as she had a right to do under international 
law, and claimed as her citizens all persons born of Japanese nationals wherever located. Japan has 
greatly modified this doctrine, however, by allowing all Japanese born in the United States to renounce 
any claim of dual citizenship and by releasing her claim as to all born in the United States after 1925. See
Freeman, "Genesis, Exodus, and Leviticus: Genealogy, Evacuation, and Law," 28 Cornell L.Q. 414, 447-8, 
and authorities there cited; McWilliams, Prejudice, 123-4 (1944).

[Footnote 3/7]

Final Report, pp. 12-13. We have had various foreign language schools in this country for generations 
without considering their existence as ground for racial discrimination. No subversive activities or 
teachings have been shown in connection with the Japanese schools. McWilliams, Prejudice, 121-3 (1944).

[Footnote 3/8]

Final Report, pp. 13-15. Such persons constitute a very small part of the entire group, and most of them 
belong to the Kibei movement -- the actions and membership of which are well known to our Government 
agents.
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[Footnote 3/9]

Final Report, p. 10; see also pp. vii, 9, 15-17. This insinuation, based purely upon speculation and 
circumstantial evidence, completely overlooks the fact that the main geographic pattern of Japanese 
population was fixed many years ago with reference to economic, social and soil conditions. Limited 
occupational outlets and social pressures encouraged their concentration near their initial points of entry 
on the Pacific Coast. That these points may now be near certain strategic military and industrial areas is 
no proof of a diabolical purpose on the part of Japanese Americans. See McWilliams, Prejudice, 119-121 
(1944); House Report No. 2124 (77th Cong., 2d Sess.), 59-93.

[Footnote 3/10]

Final Report, pp. 8-9. This dangerous doctrine of protective custody, as proved by recent European 
history, should have absolutely no standing as an excuse for the deprivation of the rights of minority 
groups. See House Report No.1911 (77th Cong., 2d Sess.) 1-2. Cf. House Report No. 2124 (77th Cong., & 
Sess.) 145-7. In this instance, moreover, there are only two minor instances of violence on record 
involving persons of Japanese ancestry. McWilliams, What About Our Japanese-Americans? Public 
Affairs Pamphlets, No. 91, p. 8 (1944).

[Footnote 3/11]

Final Report, p. 18. One of these incidents (the reputed dropping of incendiary bombs on an Oregon 
forest) occurred on Sept. 9, 1942 -- a considerable time after the Japanese Americans had been evacuated 
from their homes and placed in Assembly Centers. See New York Times, Sept. 15, 1942, p. 1, col. 3.

[Footnote 3/12]

Special interest groups were extremely active in applying pressure for mass evacuation. See House Report 
No. 2124 (77th Cong., 2d Sess.) 154-6; McWilliams, Prejudice, 128 (1944). Mr. Austin E. Anson, managing 
secretary of the Salinas Vegetable Grower-Shipper Association, has frankly admitted that

"We're charged with wanting to get rid of the Japs for selfish reasons. . . . We do. It's a question of whether 
the white man lives on the Pacific Coast or the brown men. They came into this valley to work, and they 
stayed to take over. . . . They undersell the white man in the markets. . . . They work their women and 
children while the white farmer has to pay wages for his help. If all the Japs were removed tomorrow, 
we'd never miss them in two weeks, because the white farmers can take over and produce everything the 
Jap grows. And we don't want them back when the war ends, either."

Quoted by Taylor in his article "The People Nobody Wants," 214 Sat.Eve.Post 24, 66 (May 9, 1942).

[Footnote 3/13]
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See notes 4-12, supra.

[Footnote 3/14]

Final Report, p. vii; see also p. 18.

[Footnote 3/15]

The Final Report, p. 34, makes the amazing statement that, as of February 14, 1942, "The very fact that no 
sabotage has taken place to date is a disturbing and confirming indication that such action will be taken." 
Apparently, in the minds of the military leaders, there was no way that the Japanese Americans could 
escape the suspicion of sabotage.

[Footnote 3/16]

During a period of six months, the 112 alien tribunals or hearing boards set up by the British Government 
shortly after the outbreak of the present war summoned and examined approximately 74,000 German 
and Austrian aliens. These tribunals determined whether each individual enemy alien was a real enemy of 
the Allies or only a "friendly enemy." About 64,000 were freed from internment and from any special 
restrictions, and only 2,000 were interned. Kempner, "The Enemy Alien Problem in the Present War," 34 
Amer.Journ. of Int.Law 443, 414-416; House Report No. 2124 (77th Cong., 2d Sess.), 280-281.

MR. JUSTICE JACKSON, dissenting.

Korematsu was born on our soil, of parents born in Japan. The Constitution makes him a citizen of the 
United States by nativity, and a citizen of California by 
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residence. No claim is made that he is not loyal to this country. There is no suggestion that, apart from the 
matter involved here, he is not law-abiding and well disposed. Korematsu, however, has been convicted of 
an act not commonly a crime. It consists merely of being present in the state whereof he is a citizen, near 
the place where he was born, and where all his life he has lived.

Even more unusual is the series of military orders which made this conduct a crime. They forbid such a 
one to remain, and they also forbid him to leave. They were so drawn that the only way Korematsu could 
avoid violation was to give himself up to the military authority. This meant submission to custody, 
examination, and transportation out of the territory, to be followed by indeterminate confinement in 
detention camps.

A citizen's presence in the locality, however, was made a crime only if his parents were of Japanese birth. 
Had Korematsu been one of four -- the others being, say, a German alien enemy, an Italian alien enemy, 
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and a citizen of American-born ancestors, convicted of treason but out on parole -- only Korematsu's 
presence would have violated the order. The difference between their innocence and his crime would 
result, not from anything he did, said, or thought, different than they, but only in that he was born of 
different racial stock.

Now, if any fundamental assumption underlies our system, it is that guilt is personal and not inheritable. 
Even if all of one's antecedents had been convicted of treason, the Constitution forbids its penalties to be 
visited upon him, for it provides that "no attainder of treason shall work corruption of blood, or forfeiture 
except during the life of the person attainted." But here is an attempt to make an otherwise innocent act a 
crime merely because this prisoner is the son of parents as to whom he had no choice, and belongs to a 
race from which there is no way to resign. If Congress, in peacetime legislation, should 

Page 323 U. S. 244

enact such a criminal law, I should suppose this Court would refuse to enforce it.

But the "law" which this prisoner is convicted of disregarding is not found in an act of Congress, but in a 
military order. Neither the Act of Congress nor the Executive Order of the President, nor both together, 
would afford a basis for this conviction. It rests on the orders of General DeWitt. And it is said that, if the 
military commander had reasonable military grounds for promulgating the orders, they are 
constitutional, and become law, and the Court is required to enforce them. There are several reasons why 
I cannot subscribe to this doctrine.

It would be impracticable and dangerous idealism to expect or insist that each specific military command 
in an area of probable operations will conform to conventional tests of constitutionality. When an area is 
so beset that it must be put under military control at all, the paramount consideration is that its measures 
be successful, rather than legal. The armed services must protect a society, not merely its Constitution. 
The very essence of the military job is to marshal physical force, to remove every obstacle to its 
effectiveness, to give it every strategic advantage. Defense measures will not, and often should not, be held 
within the limits that bind civil authority in peace. No court can require such a commander in such 
circumstances to act as a reasonable man; he may be unreasonably cautious and exacting. Perhaps he 
should be. But a commander, in temporarily focusing the life of a community on defense, is carrying out a 
military program; he is not making law in the sense the courts know the term. He issues orders, and they 
may have a certain authority as military commands, although they may be very bad as constitutional law.

But if we cannot confine military expedients by the Constitution, neither would I distort the Constitution 
to approve all that the military may deem expedient. That is 
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what the Court appears to be doing, whether consciously or not. I cannot say, from any evidence before 
me, that the orders of General DeWitt were not reasonably expedient military precautions, nor could I say 
that they were. But even if they were permissible military procedures, I deny that it follows that they are 
constitutional. If, as the Court holds, it does follow, then we may as well say that any military order will be 
constitutional, and have done with it.

The limitation under which courts always will labor in examining the necessity for a military order are 
illustrated by this case. How does the Court know that these orders have a reasonable basis in necessity? 
No evidence whatever on that subject has been taken by this or any other court. There is sharp 
controversy as to the credibility of the DeWitt report. So the Court, having no real evidence before it, has 
no choice but to accept General DeWitt's own unsworn, self-serving statement, untested by any cross-
examination, that what he did was reasonable. And thus it will always be when courts try to look into the 
reasonableness of a military order.

In the very nature of things, military decisions are not susceptible of intelligent judicial appraisal. They do 
not pretend to rest on evidence, but are made on information that often would not be admissible and on 
assumptions that could not be proved. Information in support of an order could not be disclosed to courts 
without danger that it would reach the enemy. Neither can courts act on communications made in 
confidence. Hence, courts can never have any real alternative to accepting the mere declaration of the 
authority that issued the order that it was reasonably necessary from a military viewpoint.

Much is said of the danger to liberty from the Army program for deporting and detaining these citizens of 
Japanese extraction. But a judicial construction of the due process clause that will sustain this order is a 
far more 
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subtle blow to liberty than the promulgation of the order itself. A military order, however 
unconstitutional, is not apt to last longer than the military emergency. Even during that period, a 
succeeding commander may revoke it all. But once a judicial opinion rationalizes such an order to show 
that it conforms to the Constitution, or rather rationalizes the Constitution to show that the Constitution 
sanctions such an order, the Court for all time has validated the principle of racial discrimination in 
criminal procedure and of transplanting American citizens. The principle then lies about like a loaded 
weapon, ready for the hand of any authority that can bring forward a plausible claim of an urgent need. 
Every repetition imbeds that principle more deeply in our law and thinking and expands it to new 
purposes. All who observe the work of courts are familiar with what Judge Cardozo described as "the 
tendency of a principle to expand itself to the limit of its logic." * A military commander may overstep the 
bounds of constitutionality, and it is an incident. But if we review and approve, that passing incident 
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becomes the doctrine of the Constitution. There it has a generative power of its own, and all that it creates 
will be in its own image. Nothing better illustrates this danger than does the Court's opinion in this case.

It argues that we are bound to uphold the conviction of Korematsu because we upheld one in Hirabayashi 
v. United States, 320 U. S. 81, when we sustained these orders insofar as they applied a curfew 
requirement to a citizen of Japanese ancestry. I think we should learn something from that experience.

In that case, we were urged to consider only the curfew feature, that being all that technically was 
involved, because it was the only count necessary to sustain Hirabayashi's conviction and sentence. We 
yielded, and the Chief Justice guarded the opinion as carefully as language 
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will do. He said:

"Our investigation here does not go beyond the inquiry whether, in the light of all the relevant 
circumstances preceding and attending their promulgation, the challenged orders and statute afforded a 
reasonable basis for the action taken in imposing the curfew."

320 U.S. at 320 U. S. 101.

"We decide only the issue as we have defined it -- we decide only that the curfew order, as applied, and at 
the time it was applied, was within the boundaries of the war power."

320 U.S. at 320 U. S. 102. And again: "It is unnecessary to consider whether or to what extent such 
findings would support orders differing from the curfew order." 320 U.S. at 320 U. S. 105. (Italics 
supplied.) However, in spite of our limiting words, we did validate a discrimination on the basis of 
ancestry for mild and temporary deprivation of liberty. Now the principle of racial discrimination is 
pushed from support of mild measures to very harsh ones, and from temporary deprivations to 
indeterminate ones. And the precedent which it is said requires us to do so is Hirabayashi. The Court is 
now saying that, in Hirabayashi, we did decide the very things we there said we were not deciding. 
Because we said that these citizens could be made to stay in their homes during the hours of dark, it is 
said we must require them to leave home entirely, and if that, we are told they may also be taken into 
custody for deportation, and, if that, it is argued, they may also be held for some undetermined time in 
detention camps. How far the principle of this case would be extended before plausible reasons would 
play out, I do not know.

I should hold that a civil court cannot be made to enforce an order which violates constitutional 
limitations even if it is a reasonable exercise of military authority. The courts can exercise only the judicial 
power, can apply only law, and must abide by the Constitution, or they cease to be civil courts and become 
instruments of military policy. 
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Of course, the existence of a military power resting on force, so vagrant, so centralized, so necessarily 
heedless of the individual, is an inherent threat to liberty. But I would not lead people to rely on this Court 
for a review that seems to me wholly delusive. The military reasonableness of these orders can only be 
determined by military superiors. If the people ever let command of the war power fall into irresponsible 
and unscrupulous hands, the courts wield no power equal to its restraint. The chief restraint upon those 
who command the physical forces of the country, in the future as in the past, must be their responsibility 
to the political judgments of their contemporaries and to the moral judgments of history.

My duties as a justice, as I see them, do not require me to make a military judgment as to whether General 
DeWitt's evacuation and detention program was a reasonable military necessity. I do not suggest that the 
courts should have attempted to interfere with the Army in carrying out its task. But I do not think they 
may be asked to execute a military expedient that has no place in law under the Constitution. I would 
reverse the judgment and discharge the prisoner.

* Nature of the Judicial Process, p. 51.

Disclaimer: Official Supreme Court case law is only found in the print version of the United States Reports. Justia case 
law is provided for general informational purposes only, and may not reflect current legal developments, verdicts or 
settlements. We make no warranties or guarantees about the accuracy, completeness, or adequacy of the information 
contained on this site or information linked to from this site. Please check official sources. 
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A. Policies Regarding the Apprehension and Detention of Aliens Described in Section 
235 of the Immigration and Nationality Act. 

The President has determined that the lawful detention of aliens arriving in the United 
States or otherwise described in section 235(b) of the Immigration and Nationality Act (INA) 
pending a final determination of whether to order them removed, including determining eligibility 
for immigration relief, is the most efficient means by which to enforce the immigration laws at 
our borders. Detention also prevents such aliens from committing crimes while at large in the 
United States, ensures that aliens will appear for their removal proceedings, and substantially 
increases the likelihood that aliens lawfully ordered removed will be removed. 

These policies are consistent with INA provisions that mandate detention of such aliens 
and allow me or my designee to exercise discretionary parole authority pursuant to section 
212(d)(5) of the INA only on a case-by-case basis, and only for urgent humanitarian reasons or 
significant public benefit. Policies that facilitate the release of removable aliens apprehended at 
and between the ports of entry, which allow them to abscond and fail to appear at their removal 
hearings, undermine the border security mission. Such policies, collectively referred to as "catch
and-release," shall end. 

Accordingly, effective upon my determination of: (1) the establishment and deployment of 
a joint plan with the Department of Justice to surge the deployment of immigration judges and 
asylum officers to interview and adjudicate claims asserted by recent border entrants; and, (2) the 
establishment of appropriate processing and detention facilities, U.S. Customs and Border 
Protection (CBP) and U.S. Immigration and Customs Enforcement (ICE) personnel should only 
release from detention an alien detained pursuant to section 235(b) of the INA, who was 
apprehended or encountered after illegally entering or attempting to illegally enter the United 
States, in the following situations on a case-by-case basis, to the extent consistent with applicable 
statutes and regulations: 

1. When removing the alien from the United States pursuant to statute or regulation; 

2. When the alien obtains an order granting relief or protection from removal or the 
Department of Homeland Security (DHS) determines that the individual is a U.S. 
citizen, national of the United States, or an alien who is a lawful permanent 
resident, refugee, asylee, holds temporary protected status, or holds a valid 
immigration status in the United States; 

3. When an ICE Field Office Director, ICE Special Agent-in-Charge, U.S. Border 
Patrol Sector Chief, CBP Director of Field Operations, or CBP Air & Marine 
Operations Director consents to the alien' s withdrawal of an application for 
admission, and the alien contemporaneously departs from the United States; 

4. When required to do so by statute, or to comply with a binding settlement 
agreement or order issued by a competent judicial or administrative authority; 
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5. When an ICE Field Office Director, ICE Special Agent-in-Charge, U.S. Border 
Patrol Sector Chief, CBP Director of Field Operations, or CBP Air & Marine 
Operations Director authorizes the alien' s parole pursuant to section 212(d)(5) of 
the INA with the written concurrence of the Deputy Director ofICE or the Deputy 
Commissioner of CBP, except in exigent circumstances such as medical 
emergencies where seeking prior approval is not practicable. In those exceptional 
instances, any such parole will be reported to the Deputy Director or Deputy 
Commissioner as expeditiously as possible; or 

6. When an arriving alien processed under the expedited removal provisions of 
section 235(b) has been found to have established a "credible fear" of persecution 
or torture by an asylum officer or an immigration judge, provided that such an 
alien affirmatively establishes to the satisfaction of an ICE immigration officer his 
or her identity, that he or she presents neither a security risk nor a risk of 
absconding, and provided that he or she agrees to comply with any additional 
conditions of release imposed by ICE to ensure public safety and appearance at any 
removal hearings. 

To the extent current regulations are inconsistent with this guidance, components will 
develop or revise regulations as appropriate. 

As the Department works to expand detention capabilities, detention of all such 
individuals may not be immediately possible, and detention resources should be prioritized based 
upon potential danger and risk of flight if an individual alien is not detained, and parole 
determinations will be made in accordance with current regulations and guidance. See 8 C.F.R. §§ 
212.5, 235.3. This guidance does not prohibit the return of an alien who is arriving on land to the 
foreign territory contiguous to the United States from which the alien is arriving pending a 
removal proceeding under section 240 of the INA consistent with the direction of an ICE Field 
Office Director, ICE Special Agent-in-Charge, CBP Chief Patrol Agent, or CBP Director of Field 
Operations. 

B. Hiring More CBP Agents/Officers 

CBP has insufficient agents/officers to effectively detect, track, and apprehend all aliens 
illegally entering the United States. The United States needs additional agents and officers to 
ensure complete operational control of the border. Accordingly, the Commissioner of CBP 
shall-while ensuring consistency in training and standards- immediately begin the process of 
hiring 5,000 additional Border Patrol agents, as well as 500 Air & Marine Agents/Officers, and 
take all actions necessary to ensure that such agents/officers enter on duty and are assigned to 
appropriate duty stations, including providing for the attendant resources and additional personnel 
necessary to support such agents, as soon as practicable. 

Human Capital leadership in CBP and ICE, in coordination with the Under Secretary for 
Management, Chief Financial Officer, and Chief Human Capital Officer, shall develop hiring 
plans that balance growth and interagency attrition by integrating workforce shaping and career 
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paths for incumbents and new hires. 

C. Identifying and Quantifying Sources of Aid to Mexico 

The President has directed the heads of all executive departments to identify and quantify 
all sources of direct and indirect Federal aid or assistance to the Government of Mexico. 
Accordingly, the Under Secretary for Management shall identify all sources of direct or indirect 
aid and assistance, excluding intelligence activities, from every departmental component to the 
Government of Mexico on an annual basis, for the last five fiscal years, and quantify such aid or 
assistance. The Under Secretary for Management shall submit a report to me reflecting historic 
levels of such aid or assistance provided annually within 30 days of the date of this memorandum. 

D. Expansion of the 287(g) Program in the Border Region 

Section 287(g) of the INA authorizes me to enter into a written agreement with a state or 
political subdivision thereof, for the purpose of authorizing qualified officers or employees of the 
state or subdivision to perform the functions of an immigration officer in relation to the 
investigation, apprehension, or detention of aliens in the United States. This grant of authority, 
known as the 287(g) Program, has been a highly successful force multiplier that authorizes state 
or local law enforcement personnel to perform all law enforcement functions specified in section 
287(a) of the INA, including the authority to investigate, identify, apprehend, arrest, detain, 
transport and conduct searches of an alien for the purposes of enforcing the immigration laws. 
From January 2006 through September 2015, the 287(g) Program led to the identification of more 
than 402,000 removable aliens, primarily through encounters at local jails. 

Empowering state and local law enforcement agencies to assist in the enforcement of 
federal immigration law is critical to an effective enforcement strategy. Aliens who engage in 
criminal conduct are priorities for arrest and removal and will often be encountered by state and 
local law enforcement officers during the course of their routine duties. It is in the interest of the 
Department to partner with those state and local jurisdictions through 287(g) agreements to assist 
in the arrest and removal of criminal aliens. 

To maximize participation by state and local jurisdictions in the enforcement of federal 
immigration law near the southern border, I am directing the Director of ICE and the 
Commissioner of CBP to engage immediately with all willing and qualified law enforcement 
jurisdictions that meet all program requirements for the purpose of entering into agreements under 
287(g) of the INA. 

The Commissioner of CBP and the Director of ICE should consider the operational 
functions and capabilities of the jurisdictions willing to enter into 287(g) agreements and structure 
such agreements in a manner that employs the most effective enforcement model for that 
jurisdiction, including the jail enforcement model, task force officer model, or joint jail 
enforcement-task force officer model. In furtherance of my direction herein, the Commissioner of 
CBP is authorized, in addition to the Director of ICE, to accept state services and take other 
actions as appropriate to carry out immigration enforcement pursuant to 287(g). 
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E. Commissioning a Comprehensive Study of Border Security 

The Under Secretary for Management, in consultation with the Commissioner of CBP, 
Joint Task Force (Border), and Commandant of the Coast Guard, is directed to commission an 
immediate, comprehensive study of the security of the southern border (air, land and maritime) to 
identify vulnerabilities and provide recommendations to enhance border security. The study 
should include all aspects of the current border security environment, including the availability of 
federal and state resources to develop and implement an effective border security strategy that 
will achieve complete operational control of the border. 

1 

F. Border Wall Construction and Funding 

A wall along the southern border is necessary to deter and prevent the illegal entry of 
aliens and is a critical component of the President's overall border security strategy. Congress has 
authorized the construction of physical barriers and roads at the border to prevent illegal 
immigration in several statutory provisions, including section 102 of the Illegal Immigration 
Reform and Immigrant Responsibility Act of 1996, as amended, 8 U.S.C. § 1103 note. 

Consistent with the President's Executive Order, the will of Congress and the need to 
secure the border in the national interest, CBP, in consultation with the appropriate executive 
departments and agencies, and nongovernmental entities having relevant expertise- and using 
materials originating in the United States to the maximum extent permitted by law- shall 
immediately begin planning, design, construction and maintenance of a wall, including the 
attendant lighting, technology (including sensors), as well as patrol and access roads, along the 
land border with Mexico in accordance with existing law, in the most appropriate locations and 
utilizing appropriate materials and technology to most effectively achieve operational control of 
the border. 

The Under Secretary for Management, in consultation with the Commissioner of CBP 
shall immediately identify and allocate all sources of available funding for the planning, design, 
construction and maintenance of a wall, including the attendant lighting, technology (including 
sensors), as well as patrol and access roads, and develop requirements for total ownership cost of 
this project, including preparing Congressional budget requests for the current fiscal year ( e.g., 
supplemental budget requests) and subsequent fiscal years. 

G. Expanding Expedited Removal Pursuant to Section 235(b)(l)(A)(iii)(I) of the INA 

It is in the national interest to detain and expeditiously remove from the United States 
aliens apprehended at the border, who have been ordered removed after consideration and denial 
of their claims for relief or protection. Pursuant to section 235(b )(I )(A)(i) of the INA, if an 
immigration officer determines that an arriving alien is inadmissible to the United States under 
section 2I2(a)(6)(C) or section 212(a)(7) of the INA, the officer shall, consistent with all 
applicable laws, order the alien removed from the United States without further hearing or review, 
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unless the alien is an unaccompanied alien child as defined in 6 U.S.C. § 279(g)(2), indicates an 
intention to apply for asylum or a fear of persecution or torture or a fear of return to his or her 
country, or claims to have a valid immigration status within the United States or to be a citizen or 
national of the United States. 

Pursuant to section 235(b)(l)(A)(iii)(I) of the INA and other provisions of law, I have 
been granted the authority to apply, by designation in my sole and umeviewable discretion, the 
expedited removal provisions in section 235(b)(l)(A)(i) and (ii) of the INA to aliens who have not 
been admitted or paroled into the United States, who are inadmissible to the United States under 
section 212(a)(6)(C) or section 212(a)(7) of the INA, and who have not affirmatively shown, to 
the satisfaction of an immigration officer, that they have been continuously physically present in 
the United States for the two-year period immediately prior to the determination of their 
inadmissibility. To date, this authority has only been exercised to designate for application of 
expedited removal, aliens encountered within 100 air miles of the border and 14 days of entry, 
and aliens who arrived in the United States by sea other than at a port of entry. 1 

The surge of illegal immigration at the southern border has overwhelmed federal agencies 
and resources and has created a significant national security vulnerability to the United States. 
Thousands of aliens apprehended at the border, placed in removal proceedings, and released from 
custody have absconded and failed to appear at their removal hearings. Immigration courts are 
experiencing a historic backlog ofremoval cases, primarily proceedings under section 240 of the 
INA for individuals who are not currently detained. 

During October 20 I 6 and November 20 I 6, there were 46,184 and 47,215 apprehensions, 
respectively, between ports of entry on our southern border. In comparison, during October 2015 
and November 2015 there were 32,724 and 32,838 apprehensions, respectively, between ports of 
entry on our southern border. This increase of 10,000- 15,000 apprehensions per month has 
significantly strained OHS resources. 

Furthermore, according to EOIR information provided to OHS, there are more than 
534,000 cases currently pending on immigration court dockets nationwide-a record high. By 
contrast, according to some reports, there were nearly 168,000 cases pending at the end of fiscal 
year (FY) 2004 when section 235(b)(l)(A)(i) was last expanded.2 This represents an increase of 
more than 200% in the number of cases pending completion. The average removal case for an 
alien who is not detained has been pending for more than two years before an immigration judge. 3 

In some immigration courts, aliens who are not detained will not have their cases heard by an 
immigration judge for as long as five years. This unacceptable delay affords removable aliens 

1 
Notice Designating Aliens Subject to Expedited Removal Under Section 235(b)(l )(a)(iii) of the Immigration and 

Nationality Act, 67 Fed. Reg. 68924 (Nov. 13, 2002); Designating Aliens For Expedited Removal , 69 Fed. Reg. 
48877 (Aug. 11 , 2004); Eliminating Exception to Expedited Removal Authority for Cuban Nationals Encountered in 
the United States or Arriving by Sea, 82 Fed. Reg. 4902 (Jan. 17, 2017). 
2 

Syracuse University, Transactional Records Access Clearinghouse (TRAC) Data Research; available at 
http://trac.syr.edu/phptools/immigration/court backlog/. 
3 ~ -
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with no plausible claim for relief to remain unlawfully in the United States for many years. 

To ensure the prompt removal of aliens apprehended at or near the border, the Department 
will publish in the Federal Register a new Notice Designating Aliens Subject to Expedited 
Removal Under Section 235(b)(l)(a)(iii) of the Immigration and Nationality Act. I direct the 
Commissioner of CBP and the Director of ICE to conform the use of expedited removal 
procedures to the designations made in this notice upon its publication. 

H. Implementing the Provisions of Section 235(b)(2)(C) of the INA to Return Aliens to 
Contiguous Countries 

Section 235(b)(2)(C) of the INA authorizes the Department to return aliens arriving on 
land from a foreign territory contiguous to the United States, to the territory from which they 
arrived, pending a formal removal proceeding under section 240 of the INA. When aliens so 
apprehended do not pose a risk of a subsequent illegal entry or attempted illegal entry, returning 
them to the foreign contiguous territory from which they arrived, pending the outcome of removal 
proceedings saves the Department's detention and adjudication resources for other priority aliens. 

Accordingly, subject to the requirements of section 1232, Title 8, United States Code, 
related to unaccompanied alien children and to the extent otherwise consistent with the law and 
U.S. international treaty obligations, CBP and ICE personnel shall, to the extent appropriate and 
reasonably practicable, return aliens described in section 235(b)(2)(A) of the INA, who are placed 
in removal proceedings under section 240 of the INA- and who, consistent with the guidance of 
an ICE Field Office Director, CBP Chief Patrol Agent, or CBP Director of Field Operations, pose 
no risk of recidivism- to the territory of the foreign contiguous country from which they arrived 
pending such removal proceedings. 

To facilitate the completion of removal proceedings for aliens so returned to the 
contiguous country, ICE Field Office Directors, ICE Special Agents-in-Charge, CBP Chief Patrol 
Agent, and CBP Directors of Field Operations shall make available facilities for such aliens to 
appear via video teleconference. The Director of ICE and the Commissioner of CBP shall consult 
with the Director of EOIR to establish a functional, interoperable video teleconference system to 
ensure maximum capability to conduct video teleconference removal hearings for those aliens so 
returned to the contiguous country. 

I. Enhancing Asylum Referrals and Credible Fear Determinations Pursuant to Section 
235(b)(l) of the INA 

With certain exceptions, any alien who is physically present in the United States or who 
arrives in the United States (whether or not at a designated port of arrival and including an alien 
who is brought to the United States after having been interdicted in international or United States 
waters), irrespective of such alien's status, may apply for asylum. For those aliens who are subject 
to expedited removal under section 235(b) of the INA, aliens who claim a fear ofreturn must be 
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referred to an asylum officer to determine whether they have established a credible fear of 
persecution or torture.4 To establish a credible fear of persecution, an alien must demonstrate that 
there is a "significant possibility" that the alien could establish eligibility for asylum, taking into 
account the credibility of the statements made by the alien in support of the claim and such other 
facts as are known to the officer. 5 

The Director of USCIS shall ensure that asylum officers conduct credible fear interviews 
in a manner that allows the interviewing officer to elicit all relevant information from the alien as 
is necessary to make a legally sufficient determination. In determining whether the alien has 
demonstrated a significant possibility that the alien could establish eligibility for asylum, or for 
withholding or deferral of removal under the Convention Against Torture, the asylum officer shall 
consider the statements of the alien and determine the credibility of the alien's statements made in 
support of his or her claim and shall consider other facts known to the officer, as required by 
statute.6 

The asylum officer shall make a positive credible fear finding only after the officer has 
considered all relevant evidence and determined, based on credible evidence, that the alien has a 
significant possibility of establishing eligibility for asylum, or for withholding or deferral of 
removal under the Convention Against Torture, based on established legal authority. 7 

The Director of USCIS shall also increase the operational capacity of the Fraud Detection 
and National Security (FDNS) Directorate and continue to strengthen the integration of its 
operations to support the Field Operations, Refugee, Asylum, and International Operations, and 
Service Center Operations Directorate, to detect and prevent fraud in the asylum and benefits 
adjudication processes, and in consultation with the USC IS Office of Policy and Strategy as 
operationally appropriate. 

The Director ofUSCIS, the Commissioner of CBP, and the Director of ICE shall review 
fraud detection, deterrence, and prevention measures throughout their respective agencies and 
provide me with a consolidated report within 90 days of the date of this memorandum regarding 
fraud vulnerabilities in the asylum and benefits adjudication processes, and propose measures to 
enhance fraud detection, deterrence, and prevention in these processes. 

J. Allocation of Resources and Personnel to the Southern Border for Detention of 
Aliens and Adjudication of Claims 

The detention of aliens apprehended at the border is critical to the effective enforcement of 
the immigration laws. Aliens who are released from custody pending a determination of their 
removability are highly likely to abscond and fail to attend their removal hearings. Moreover, the 
screening of credible fear claims by USC IS and adjudication of asylum claims by EOIR at 

4 See INA§ 235(b)(l)(A)-(B); 8 C.F.R. §§ 235.3 , 208.30. 
5 See INA § 235(b )( I )(B)(v). 
6 See id. 
7 id. 
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detention facilities located at or near the point of apprehension will facilitate an expedited 
resolution of those claims and result in lower detention and transportation costs. 

Accordingly, the Director of ICE and the Commissioner of CBP should take all necessary 
action and allocate all available resources to expand their detention capabilities and capacities at 
or near the border with Mexico to the greatest extent practicable. CBP shall focus these actions on 
expansion of "short-term detention" (defined as 72 hours or less under 6 U.S.C. § 21 l(m)) 
capability, and ICE will focus these actions on expansion of all other detention capabilities. CBP 
and ICE should also explore options for joint temporary structures that meet appropriate standards 
for detention given the length of stay in those facilities. 

In addition, to the greatest extent practicable, the Director of USC IS is directed to increase 
the number of asylum officers and FDNS officers assigned to detention facilities located at or near 
the border with Mexico to properly and efficiently adjudicate credible fear and reasonable fear 
claims and to counter asylum-related fraud. 

K. Proper Use of Parole Authority Pursuant to Section 212(d)(S) of the INA 

The authority to parole aliens into the United States is set forth in section 212(d)(5) of the 
INA, which provides that the Secretary may, in his discretion and on a case-by-case basis, 
temporarily parole into the United States any alien who is an applicant for admission for urgent 
humanitarian reasons or significant public benefit. Upon careful scrutiny, the statutory language 
appears to strongly counsel in favor of using the parole authority sparingly and only in individual 
cases where, after careful consideration of the circumstances, parole is necessary because of 
demonstrated urgent humanitarian reasons or significant public benefit. 

The practice of granting parole to certain aliens in pre-designated categories in order to 
create immigration programs not established by Congress, has contributed to a border security 
crisis, undermined the integrity of the immigration laws and the parole process, and created an 
incentive for additional illegal immigration. 

Therefore, the Director of USC IS, the Commissioner of CBP, and the Director of ICE 
shall ensure that, pending the issuance of final regulations clarifying the appropriate use of the 
parole power, appropriate written policy guidance and training is provided to employees within 
those agencies exercising parole authority, including advance parole, so that such employees are 
familiar with the proper exercise of parole under section 212( d)( 5) of the INA and exercise such 
parole authority only on a case-by-case basis, consistent with the law and written policy guidance. 

Notwithstanding any other provision of this memorandum, pending my further review and 
evaluation of the impact of operational changes to implement the Executive Order, and additional 
guidance on the issue by the Director of ICE, the ICE policy directive establishing standards and 
procedures for the parole of certain arriving aliens found to have a credible fear of persecution or 
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torture shall remain in full force and effect.8 The ICE policy directive shall be implemented in a 
manner consistent with its plain language. In every case, the burden to establish that his or her 
release would neither pose a danger to the community, nor a risk of flight remains on the 
individual alien, and ICE retains ultimate discretion whether it grants parole in a particular case. 

L. Proper Processing and Treatment of Unaccompanied Alien Minors Encountered at 
the Border 

In accordance with section 235 of the William Wilberforce Trafficking Victims Protection 
Reauthorization Act of 2008 (codified in part at 8 U.S.C. § 1232) and section 462 of the 
Homeland Security Act of 2002 (6 U.S.C. § 279), unaccompanied alien children are provided 
special protections to ensure that they are properly processed and receive the appropriate care and 
placement when they are encountered by an immigration officer. An unaccompanied alien child, 
as defined in section 279(g)(2), Title 6, United States Code, is an alien who has no lawful 
immigration status in the United States, has not attained 18 years of age; and with respect to 
whom, (1) there is no parent or legal guardian in the United States, or (2) no parent of legal 
guardian in the United States is available to provide care and physical custody. 

Approximately 155,000 unaccompanied alien children have been apprehended at the 
southern border in the last three years. Most of these minors are from El Salvador, Honduras, and 
Guatemala, many of whom travel overland to the southern border with the assistance of a 
smuggler who is paid several thousand dollars by one or both parents, who reside illegally in the 
United States. 

With limited exceptions, upon apprehension, CBP or ICE must promptly determine if a 
child meets the definition of an "unaccompanied alien child" and, if so, the child must be 
transferred to the custody of the Office of Refugee Resettlement within the Department of Health 
and Human Services (HHS) within 72 hours, absent exceptional circumstances.9 The 
determination that the child is an "unaccompanied alien child" entitles the child to special 
protections, including placement in a suitable care facility, access to social services, removal 
proceedings before an immigration judge under section 240 of the INA, rather than expedited 
removal proceedings under section 235(b) of the INA, and initial adjudication of any asylum 
claim by USCIS. 10 

Approximately 60% of minors initially determined to be "unaccompanied alien children" 
are placed in the care of one or more parents illegally residing in the United States. However, by 
Department policy and practice, such minors maintained their status as "unaccompanied alien 
children," notwithstanding that they may no longer meet the statutory definition once they have 
been placed by HHS in the custody of a parent in the United States who can care for the minor. 
Exploitation of that policy led to abuses by many of the parents and legal guardians of those 

8 ICE Policy No. 11002.1: Parole.of Arriving Aliens Found to Have a Credible Fear of Persecution or Torture (Dec. 
8, 2009). 
9 See 8 U.S.C. § 1232(b )(3). 
10 See generally 8 U.S.C. § 1232; INA § 208(b)(3)(C). 
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minors and has contributed to significant administrative delays in adjudications by immigration 
courts and users. 

To ensure identification of abuses and the processing of unaccompanied alien children 
consistent with the statutory framework and any applicable court order, the Director of USCIS, 
the Commissioner of CBP, and the Director of ICE are directed to develop uniform written 
guidance and training for all employees and contractors of those agencies regarding the proper 
processing of unaccompanied alien children, the timely and fair adjudication of their claims for 
relief from removal, and, if appropriate, their safe repatriation at the conclusion of removal 
proceedings. In developing such guidance and training, they shall establish standardized review 
procedures to confirm that alien children who are initially determined to be "unaccompanied alien 
child[ren]," as defined in section 279(g)(2), Title 6, United States Code, continue to fall within the 
statutory definition when being considered for the legal protections afforded to such children as 
they go through the removal process. 

M. Accountability Measures to Protect Alien Children from Exploitation and Prevent 
Abuses of Our Immigration Laws 

Although the Department's personnel must process unaccompanied alien children 
pursuant to the requirements described above, we have an obligation to ensure that those who 
conspire to violate our immigration laws do not do so with impunity- particularly in light of the 
unique vulnerabilities of alien children who are smuggled or trafficked into the United States. 

The parents and family members of these children, who are often illegally present in the 
United States, often pay smugglers several thousand dollars to bring their children into this 
country. Tragically, many of these children fall victim to robbery, extortion, kidnapping, sexual 
assault, and other crimes of violence by the smugglers and other criminal elements along the 
dangerous journey through Mexico to the United States. Regardless of the desires for family 
reunification, or conditions in other countries, the smuggling or trafficking of alien children is 
intolerable. 

Accordingly, the Director ofICE and the Commissioner of CBP shall ensure the proper 
enforcement of our immigration laws against those who--<lirectly or indirectly- facilitate the 
smuggling or trafficking of alien children into the United States. Proper enforcement includes, but 
is not limited to, placing such individuals who are removable aliens into removal proceedings, or 
referring such individuals for criminal prosecution, as appropriate. 

N. Prioritizing Criminal Prosecutions for Immigration Offenses Committed at the 
Border 

The surge of illegal immigration at the southern border has produced a significant increase 
in organized criminal activity in the border region. Mexican drug cartels, Central American gangs, 
and other violent transnational criminal organizations have established sophisticated criminal 
enterprises on both sides of the border. The large-scale movement of Central Americans, 
Mexicans, and other foreign nationals into the border area has significantly strained federal 
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agencies and resources dedicated to border security. These criminal organizations have 
monopolized the human trafficking, human smuggling, and drug trafficking trades in the border 
region. 

It is in the national interest of the United States to prevent criminals and criminal 
organizations from destabilizing border security through the proliferation of illicit transactions 
and violence perpetrated by criminal organizations. 

To counter this substantial and ongoing threat to the security of the southern border
including threats to our maritime border and the approaches- the Directors of the Joint Task 
Forces-West, -East, and -Investigations, as well as the ICE-led Border Enforcement Security Task 
Forces (BESTs), are directed to plan and implement enhanced counternetwork operations directed 
at disrupting transnational criminal organizations, focused on those involved in human smuggling. 
The Department will support this work through the Office oflntelligence and Analysis, CBP's 
National Targeting Center, and the DHS Human Smuggling Cell. 

In addition, the task forces should include participants from other federal, state, and local 
agencies, and should target individuals and organizations whose criminal conduct undermines 
border security or the integrity of the immigration system, including offenses related to alien 
smuggling or trafficking, drug trafficking, illegal entry and reentry, visa fraud, identity theft, 
unlawful possession or use of official documents, and acts of violence committed against persons 
or property at or near the border. 

In order to support the efforts of the BES Ts and counter network operations of the Joint 
Task Forces, the Director oflCE shall increase of the number of special agents and analysts in the 
Northern Triangle ICE Attache Offices and increase the number of vetted Transnational Criminal 
Investigative Unit international partners. This expansion oflCE's international footprint will 
focus both domestic and international efforts to dismantle transnational criminal organizations 
that are facilitating and profiting from the smuggling routes to the United States. 

0. Public Reporting of Border Apprehensions Data 

The Department has an obligation to perform its mission in a transparent and forthright 
manner. The public is entitled to know, with a reasonable degree of detail , information pertaining 
to the aliens unlawfully entering at our borders. 

Therefore, consistent with law, in an effort to promote transparency and renew confidence 
in the Department's border security mission, the Commissioner of CBP and the Director oflCE 
shall develop a standardized method for public reporting of statistical data regarding aliens 
apprehended at or near the border for violating the immigration law. The reporting method shall 
include uniform terminology and shall utilize a format that is easily understandable by the public 
in a medium that can be readily accessed. 

At a minimum, in addition to statistical information currently being publicly reported 
regarding apprehended aliens, the following information must be included: the number of 
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convicted criminals and the nature of their offenses; the prevalence of gang members and prior 
immigration violators; the custody status of aliens and, if released, the reason for release and 
location of that release; and the number of aliens ordered removed and those aliens physically 
removed. 

P. No Private Right of Action 

This document provides only internal DHS policy guidance, which may be modified, 
rescinded, or superseded at any time without notice. This guidance is not intended to, does not, 
and may not be relied upon to create any right or benefit, substantive or procedural, enforceable at 
law by any party in any administrative, civil, or criminal matter. Likewise, no limitations are 
placed by this guidance on the otherwise lawful enforcement or litigation prerogatives of DHS. 

In implementing this guidance, I direct DHS Components to consult with legal counsel to 
ensure compliance with all applicable laws, including the Administrative Procedure Act. 
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This memorandum implements the Executive Order entitled "Enhancing Public Safety in 
the Interior of the United States," issued by the President on January 25, 2017. It constitutes 
guidance for all Department personnel regarding the enforcement of the immigration laws of the 
United States, and is applicable to the activities of U.S. Immigration and Customs Enforcement 
(ICE), U.S. Customs and Border Protection (CBP), and U.S. Citizenship and Immigration 
Services (USCIS). As such, it should inform enforcement and removal activities, detention 
decisions, administrative litigation, budget requests and execution, and strategic planning. 
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With the exception of the June 15, 2012, memorandum entitled "Exercising Prosecutorial 
Discretion with Respect to Individuals Who Came to the United States as Children," and the 
November 20, 2014 memorandum entitled "Exercising Prosecutorial Discretion with Respect to 
Individuals Who Came to the United States as Children and with Respect to Certain Individuals 
Who Are the Parents of U.S. Citizens or Permanent Residents,''1 all existing conflicting 
directives, memoranda, or field guidance regarding the enforcement of our immigration laws and 
priorities for removal are hereby immediately rescinded; including, but not limited to, the 
November 20, 2014, memoranda entitled "Policies for the Apprehension, Detention and 
Removal of Undocumented Immigrants," and "Secure Communities." 

A. The Department's Enforcement Priorities 

Congress has defined the Department' s role and responsibilities regarding the enforcement 
of the immigration laws of the United States. Effective immediately, and consistent with Article 
II, Section 3 of the United States Constitution and Section 333 I of Title 5, United States Code, 
Department personnel shall faithfully execute the immigration laws of the United States against 
all removable aliens. 

The Department no longer will exempt classes or categories of removable aliens from 
potential enforcement. In faithfully executing the immigration laws, Department personnel should 
take enforcement actions in accordance with applicable law. In order to achieve this goal, as noted 
below, I have directed ICE to hire I 0,000 officers and agents expeditiously, and to take 
enforcement actions consistent with available resources. However, in order to maximize the 
benefit to public safety, to stem unlawful migration and to prevent fraud and misrepresentation, 
Department personnel should prioritize for removal those aliens described by Congress in 
Sections 212(a)(2), (a)(3), and (a)(6)(C), 235(b) and (c), and 237(a)(2) and (4) of the Immigration 
and Nationality Act (INA). 

Additionally, regardless of the basis ofremovability, Department personnel should 
prioritize removable aliens who: (1) have been convicted of any criminal offense; (2) have been 
charged with any criminal offense that has not been resolved; (3) have committed acts which 
constitute a chargeable criminal offense; ( 4) have engaged in fraud or willful misrepresentation in 
connection with any official matter before a governmental agency; (5) have abused any program 
related to receipt of public benefits; (6) are subject to a final order ofremoval but have not 
complied with their legal obligation to depart the United States; or (7) in the judgment of an 
immigration officer, otherwise pose a risk to public safety or national security. 

B. Strengthening Programs to Facilitate the Efficient and Faithful Execution of the 
Immigration Laws of the United States 

Facilitating the efficient and faithful execution of the immigration laws of the United 

1 The November 20, 2014, memorandum will be addressed in future guidance. 
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States- and prioritizing the Department's resources~requires the use of all available systems and 
enforcement tools by Department personnel. 

Through passage of the immigration laws, Congress established a comprehensive statutory 
regime to remove aliens expeditiously from the United States in accordance with all applicable 
due process of law. I determine that the faithful execution of our immigration laws is best 
achieved by using all these statutory authorities to the greatest extent possible. Accordingly, 
Department personnel shall make full use of these authorities. 

Criminal aliens have demonstrated their disregard for the rule of law and pose a threat to 
persons residing in the United States. As such, criminal aliens are a priority for removal. The 
Priority Enforcement Program failed to achieve its stated objectives, added an unnecessary layer 
of uncertainty for the Department's personnel, and hampered the Department's enforcement of the 
immigration laws in the interior of the United States. Effective immediately, the Priority 
Enforcement Program is terminated and Secure Communities shall be restored. To protect our 
communities and better facilitate the identification, detention, and removal of criminal aliens 
within constitutional and statutory parameters, the Department shall eliminate the existing Forms 
I-247D, I-247N, and I-247X, and replace them with a new form to more effectively communicate 
with recipient law enforcement agencies. However, until such forms are updated they may be 
used as an interim measure to ensure that detainers may still be issued, as appropriate. 

ICE' s Criminal Alien Program is an effective tool to facilitate the removal of criminal 
aliens from the United States, while also protecting our communities and conserving the 
Department's detention resources. Accordingly, ICE should devote available resources to 
expanding the use of the Criminal Alien Program in any willing jurisdiction in the United States. 
To the maximum extent possible, in coordination with the Executive Office for Immigration 
Review (EOIR), removal proceedings shall be initiated against aliens incarcerated in federal, 
state, and local correctional facilities under the Institutional Hearing and Removal Program 
pursuant to section 238(a) of the INA, and administrative removal processes, such as those under 
section 238(b) of the INA, shall be used in all eligible cases. 

The INA § 287(g) Program has been a highly successful force multiplier that allows a 
qualified state or local law enforcement officer to be designated as an "immigration officer" for 
purposes of enforcing federal immigration law. Such officers have the authority to perform all law 
enforcement functions specified in section 287(a) of the INA, including the authority to 
investigate, identify, apprehend, arrest, detain, and conduct searches authorized under the INA, 
under the direction and supervision of the Department. 

There are currently 32 law enforcement agencies in 16 states participating in the 287(g) 
Program. In previous years, there were significantly more law enforcement agencies participating 
in the 287(g) Program. To the greatest extent practicable, the Director of ICE and Commissioner 
of CBP shall expand the 287(g) Program to include all qualified law enforcement agencies that 
request to participate and meet all program requirements. In furtherance of this direction, the 
Commissioner of CBP is authorized, in addition to the Director of ICE, to accept State services 
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and take other actions as appropriate to carry out immigration enforcement pursuant to section 
287(g) of the INA. 

C. Exercise of Prosecutorial Discretion 

Unless otherwise directed, Department personnel should initiate enforcement actions 
against removable aliens encountered during the performance of their official duties, consistent 
with the President's enforcement priorities as identified in his Executive Order. This includes the 
arrest or apprehension of an alien whom an immigration officer has probable cause to believe is in 
violation of the immigration laws. It also includes initiation ofremoval proceedings against any 
alien who is subject to removal under any provision of the INA, and the referral of appropriate 
cases for criminal prosecution. The Department shall prioritize aliens described in the 
Department' s Enforcement Priorities (Section A) for arrest and removal. 

The exercise of prosecutorial discretion with regard to any alien who is subject to arrest, 
criminal prosecution, or removal in accordance with law shall be made on a case-by-case basis in 
consultation with the head of the field office component, where appropriate, of CBP, ICE, or 
USCIS that initiated or will initiate the enforcement action, regardless of which entity actually 
files any applicable charging documents: CBP Chief Patrol Agent, CBP Director of Field 
Operations, ICE Field Office Director, ICE Special Agent-in-Charge, or the USCIS Field Office 
Director, Asylum Office Director or Service Center Director. 

Prosecutorial discretion shall not be exercised in a manner that exempts or excludes a 
specified class or category of aliens from enforcement of the immigration laws. The General 
Counsel shall issue guidance consistent with these principles to all attorneys involved in 
immigration proceedings. 

D. Establishing the Victims of Immigration Crime Engagement (VOICE) Office 

Criminal aliens routinely victimize Americans and other legal residents. Often, these 
victims are not provided adequate information about the offender, the offender' s immigration 
status, or any enforcement action taken by ICE against the offender. Efforts by ICE to engage 
these victims have been hampered by prior Department of Homeland Security (DHS) policy 
extending certain Privacy Act protections to persons other than U.S. citizens and lawful 
permanent residents, leaving victims feeling marginalized and without a voice. Accordingly, I am 
establishing the Victims of Immigration Crime Engagement (VOICE) Office within the Office of 
the Director of ICE, which will create a programmatic liaison between ICE and the known victims 
of crimes committed by removable aliens. The liaison will facilitate engagement with the victims 
and their families to ensure, to the extent permitted by law, that they are provided information 
about the offender, including the offender's immigration status and custody status, and that their 
questions and concerns regarding immigration enforcement efforts are addressed. 

To that end, I direct the Director oflCE to immediately reallocate any and all resources 
that are currently used to advocate on behalf of illegal aliens to the new VOICE Office, and to 
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immediately terminate the provision of such outreach or advocacy services to illegal aliens. 

Nothing herein may be construed to authorize disclosures that are prohibited by law or 
may relate to information that is Classified, Sensitive but Unclassified (SBU), Law Enforcement 
Sensitive (LES), For Official Use Only (FOUO), or similarly designated information that may 
relate to national security, law enforcement, or intelligence programs or operations, or disclosures 
that are reasonably likely to cause harm to any person. 

E. Hiring Additional ICE Officers and Agents 

To enforce the immigration laws effectively in the interior of the United States in 
accordance with the President's directives, additional ICE agents and officers are necessary. The 
Director of ICE shall- while ensuring consistency in training and standards-take all appropriate 
action to expeditiously hire 10,000 agents and officers, as well as additional operational and 
mission support and legal staff necessary to hire and support their activities. Human Capital 
leadership in CBP and ICE, in coordination with the Under Secretary for Management and the 
Chief Human Capital Officer, shall develop hiring plans that balance growth and interagency 
attrition by integrating workforce shaping and career paths for incumbents and new hires. 

F. Establishment of Programs to Collect Authorized Civil Fines and Penalties 

As soon as practicable, the Director of ICE, the Commissioner of CBP, and the Director of 
USCIS shall issue guidance and promulgate regulations, where required by law, to ensure the 
assessment and collection of all fines and penalties which the Department is authorized under the 
law to assess and collect from aliens and from those who facilitate their unlawful presence in the 
United States. 

G. Aligning the Department's Privacy Policies With the Law 

The Department will no longer afford Privacy Act rights and protections to persons who 
are neither U.S. citizens nor lawful permanent residents. The OHS Privacy Office will rescind the 
DHS Privacy Policy Guidance memorandum, dated January 7, 2009, which implemented the 
DHS "mixed systems" policy of administratively treating all personal information contained in 
DHS record systems as being subject to the Privacy Act regardless of the subject's immigration 
status. The OHS Privacy Office, with the assistance of the Office of the General Counsel, will 
develop new guidance specifying the appropriate treatment of personal information OHS 
maintains in its record systems. 

H. Collecting and Reporting Data on Alien Apprehensions and Releases 

The collection of data regarding aliens apprehended by ICE and the disposition of their 
cases will assist in the development of agency performance metrics and provide transparency in 
the immigration enforcement mission. Accordingly, to the extent permitted by law, the Director of 
ICE shall develop a standardized method of reporting statistical data regarding aliens apprehended 
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by ICE and, at the earliest practicable time, provide monthly reports of such data to the public 
without charge. · 

The reporting method shall include uniform terminology and shall utilize a format that is 
easily understandable by the public and a medium that can be readily accessed. At a minimum, in 
addition to statistical information currently being publicly reported regarding apprehended aliens, 
the following categories of information must be included: country of citizenship, convicted 
criminals and the nature of their offenses, gang members, prior immigration violators, custody 
status of aliens and, if released, the reason for release and location of their release, aliens ordered 
removed, and aliens physically removed or returned. 

The ICE Director shall also develop and provide a weekly report to the public, utilizing a 
medium that can be readily accessed without charge, of non-Federal jurisdictions that release 
aliens from their custody, notwithstanding that such aliens are subject to a detainer or similar 
request for custody issued by ICE to that jurisdiction. In addition to other relevant information, to 
the extent that such information is readily available, the report shall reflect the name of the 
jurisdiction, the citizenship and immigration status of the alien, the arrest, charge, or conviction 
for which each alien was in the custody of that jurisdiction, the date on which the ICE detainer or 
similar request for custody was served on the jurisdiction by ICE, the date of the alien's release 
from the custody of that jurisdiction and the reason for the release, an explanation concerning why 
the detainer or similar request for custody was not honored, and all arrests, charges, or convictions 
occurring after the alien's release from the custody of that jurisdiction. 

I. No Private Right of Action 

This document provides only internal DHS policy guidance, which may be modified, 
rescinded, or superseded at any time without notice. This guidance is not intended to, does not, 
and may not be relied upon to create any right or benefit, substantive or procedural, enforceable at 
law by any party in any administrative, civil, or criminal matter. Likewise, no limitations are 
placed by this guidance on the otherwise lawful enforcement or litigation prerogatives of DHS. 

In implementing these policies, I direct DHS Components to consult with legal counsel to 
ensure compliance with all applicable laws, including the Administrative Procedure Act. 
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Draft Executive Order on Public Charge: 
The Next Round in the Administration’s War on Immigrants 

 
1) Background: the Personal Responsibility and Work Opportunity Reconciliation 

Act, P.L. 104-193 (PWORA) 
 
a) Defined “Qualified Aliens” – restricted the access of lawfully residing immigrants to 

federal public benefits (broadly defined) to only those immigrants in certain 
classifications (8 USC §§ 1611, 1641) 
  
i) Limited state provision of benefits to same categories of immigrants unless the 

state enacted a law after August 22, 1996 [8 USC §§ 1621(a),(c)] 
 

ii) Purported to allow states to make distinctions between immigrant classes in 
providing general public assistance (8 USC § 1624), authority declared 
unconstitutional by the NY Court of Appeals in Aliessa v. Novello, 96 NY2d 418 
(2001) 
 

b) Laid out in great detail the eligibility requirements for 4 major benefit programs: 
Temporary Assistance to Needy Families (TANF), Supplementary Nutrition 
Assistance (SNAP), Supplementary Security Income (SSI) and Federal Medicaid (8 
USC § 1612) 

 
c) Introduced additional restrictions on immigrant access to means tested benefits: 

 
i) 5 year bar after entry into qualifying status (8 USC § 1613) 

 
(1) Exceptions included refugees, people granted asylum and certain other 

humanitarian based classifications 
 
(2) Five-year bar was later eliminated for children under 18 and immigrants 

with a qualified status receiving disability based benefits (Food Stamp 
Reauthorization Act of 2002) 
 

(3) In 2009, at the option of the states, lawfully present (a more expansive 
classification than “qualified aliens”) pregnant women and children under 21 
are exempted from the five-year bar and sponsor liability (Section 214 of the 
2009 CHIP Reauthorization) 

 
ii) Deeming of sponsor income when determining benefit eligibility (8 USC § 1631) 

 



iii) Sponsor Liability under the Affidavit of Support (8 USC § 1183a) required after 
PRWORA to be signed by sponsors in family based immigration 
 
(1) Sponsor became liable under the enforceable affidavit of support for any 

means-tested benefits provided to the sponsored immigrant 
 

(2) Limited protection of sponsor: No liability for the provision of a benefit that 
was not designated to be a “means tested” benefit by public notice prior to 
the provision of the benefit to the sponsored immigrant [8 CFR § 213a.4(b)] 

 
d) Reporting of immigrants – required agencies administering TANF, SSI and Housing 

subsidy programs (including Public Housing Authorities) to report 4 times a year 
and upon request to INS “the name, address and other identifying information of 
any individual….who the State knows is unlawfully in the United States” [PRWORA 
Section 404(b)]  
 

2) Subsequent Implementation of PRWORA Provisions 
 
a) Limiting the scope of the reporting requirement: SSA, DHS, DOL and HUD (Notice 65 

Fed.Reg. 189 et seq., September 28, 2000): 
 
i) Eliminated quarterly reporting requirement unless agency has knowledge of a 

person not lawfully present; 
 

ii) Determination of unlawful presence must be part of a formal determination 
subject to administrative review on a noncitizen’s claim for benefits; 
 

iii) Finding of unlawful presence must be supported by a determination by 
Immigration Services, such as a final Order of Deportation 
 

iv) A response by the SAVE system that the individual has no service record or has a 
status making the individual ineligible for a benefit is “not a finding of fact or 
conclusion of law” that the individual is not lawfully present. 
 

v) Where lawful presence is not a requirement for eligibility for the particular 
benefit, the agency need not make any determination about lawful presence. 
 

b) Limiting the definition of “means tested” benefit so that only TANF, Medicaid and 
CHIP, SSI and Food Stamps fit the definition (Notice 62 Fed.Reg. 165, August 26, 
1997) 
 
i) Term limited to include only benefits provided by means-tested mandatory 

spending programs, not discretionary spending programs 
  

ii) Justified by legislative history because a broader definition of means tested 
benefits that would have included benefits for which eligibility is based on 



income, etc, in early versions of PRWORA, and would have included 
discretionary spending programs, was eliminated. 
 

c) Clarifying the meaning of “public charge” grounds of inadmissibility and 
deportability (Field Guidance on Deportability and Inadmissibility on Public Charge 
Grounds, 64 Fed.Reg. 28689 et seq., March 26, 1999) 
 
i) Defines public charge as only when an immigrant has become, or is likely to 

become “primarily dependent on the government for subsistence, as 
demonstrated by either (i) the receipt of public cash assistance for income 
maintenance or (ii) institutionalization for long-term care at government 
expense.” 
 

ii) Factors to be taken into account for admissibility purposes pursuant to an 
amendment to Section 212(a)(4) of the INA [8 USC § 1182 (a)(4)(B)] include: 
(1) Age 
(2) Health 
(3) Family status 
(4) Assets,, resources and financial status 
(5) Education and skills and 
(6) For family sponsored immigrants, an enforceable affidavit of support under 8 

USC § 1183(a); exempt from requirement were battered spouses and 
children and qualified widow(er)s of citizens who have self-petitioned 

(7) The public charge evaluation must be prospective and based on totality of 
the circumstances 

(8) Every denial on public charge grounds must reflect consideration of each of 
these factors and articulate the reasons for the officer’s determination [64 
Fed.Reg. 28689, March 26, 1999] 

(9) Officers may not demand repayment of past benefits provided as a condition 
of admissibility [Id., at 28690] 
 

iii) An immigrant is deportable only if they become a public charge within the first 
five years after entry from causes not affirmatively shown to have arisen since 
entry [Section 237(a)(5) of the INA; 8 USC § 1227(a)(5)]  
 
(1) As with inadmissibility, focus is on receipt of cash benefits for income 

maintenance purposes and institutionalization at public expense (64 
Fed.Reg. 28689, at 28691) 
 

(2) Strict three part test established by the AG under Matter of B, 3 I.&N. Dec. 323 
(BIA and AG 1948); the test is still valid under current law, Matter of 
Harutunian 14 I & N Dec. 583 (BIA 1974) 
(a) The state or entity providing the benefits must impose a charge or fee for 

the services rendered, i.e. there must be a legal obligation to repay the 
benefit granting agency 
 



(b) The benefit granting agency must make a demand for payment for the 
benefit or services from the individual or his/her sponsor who is legally 
responsible for the debt under federal or state law 
 

(c) The individual and/or the sponsor legally responsible for the debt fail to 
repay after a demand is made 
 

(3) Demand for repayment must be made within 5 years of an immigrant’s entry 
in order to render the person deportable on public charge grounds [Matter of 
L., 6 I. & N. Dec. 349 (BIA 1954)] 

 
(4) Benefit granting agency must take all available collection actions to collect 

from the sponsor, including going to final judgment and enforcement of final 
judgment (64 Fed.Reg. at 28691) 
 

(5) For individuals without sponsors there is generally no legal obligation to 
repay in federal programs; for those with sponsors who do have an 
obligation to repay, the sponsored immigrant is generally barred from 
receiving federal means tested benefits during the first five years. (Id.) 
 

(6) Benefits received by other members of the family do not count against the 
public charge determination absent a showing that those benefits are the 
household’s sole means of support.  
 

3) Draft Executive Order Expands “Public Charge” Inadmissibility and Deportability  
 
a) First, by vastly increasing the number of federal benefit programs to be identified as 

“means-tested” benefits, which then would be subject to the 5 year bar, sponsor 
reimbursement requirements and the public charge grounds of inadmissibility and 
deportability  
 
i) Currently only SNAP (food stamps), federally funded Medicaid, TANF (Family 

Assistance in NY), SSI and Child Health Plus are classified as federal “means 
tested benefits” ; Safety Net benefits (SNA) have been classified by NY as a state 
“means tested benefit” 
 

ii) These classifications were published as notices in the Federal and State 
Registers in the late 90’s 
 

iii) There appear to be only a few statutory restrictions to adding public benefit 
programs to the list of benefits defined as federal means tested benefits: 
(1) By statute, the 5 year bar does not apply to Emergency Medicaid, school 

lunch and breakfast, foster care and adoption assistance, and other 
emergency services like soup kitchens, crisis counseling, etc. [8 USC § 
1613(c)] 
 



(2) School lunch and school breakfast must be provided to all children eligible to 
receive free public education [8 USC § 1615(a)] 
 

iv) The policy guidance issued by HHS drawing the distinction between mandatory 
and discretionary spending programs (see section 2.b. above) will be rescinded, 
paving the way to classifying any federal programs for which eligibility or the 
amount of benefits is determined based on income, resources and financial need 
as a means tested benefit. 
 
(1) opens the door to imposition of the five year bar and sponsor liability on 

such programs as: 
(a)  housing assistance,  
(b) child care assistance, 
(c) HEAP benefits (energy assistance) 
(d) Educational assistance  

 
(2) NOTE: There may be a potential for challenge based on legislative history as 

relied on by HHS in its limitation of “means tested benefits” to TANF, 
Medicaid and CHIP 
 

b) Demanding vigorous pursuit of sponsors for repayment of “means tested benefits” 
to sponsored immigrants 
 
i) To date there has been little action in the states to pursue sponsors for 

reimbursement of benefits provided to the immigrant they’ve sponsored 
 

ii) EO requires issuing of a regulation that broadly defines federal means tested 
benefits and that requires reimbursement from sponsors for all federal benefits 
provided the sponsored immigrant “ for which eligibility for benefits, or the 
amount of such benefits, are determined in any way on the basis of income, 
resources or financial need” 
 

iii) The EO directs the heads of all executive department and agencies to: 
 
(1) Propose a rule consistent with the rule expanding the definition of means 

tested benefit that lists all federal benefits within their authority that meet 
the broadened definition of means tested benefits 
 

(2) Seek reimbursement from sponsors who signed legally enforceable affidavits 
of support, bringing court actions against or referring to the AG any sponsor 
if necessary to compel reimbursement 
 

(3) Inform the Department of Homeland Security whenever they provide an 
immigrant with federal means tested benefits as defined under the new 
regulation (NOTE: There is no authority under PRWORA to require the 



reporting of individuals who are receiving benefits to which they are 
entitled.) 
 

c) In furtherance of the policy to deny admission to anyone likely to become a public 
charge and to identify and remove as expeditiously as possible anyone who has 
become a public charge, the EO direct the Secretary of the Department of Homeland 
Security (DHS) to: 

 
i) Rescind any field guidance concerning the inadmissibility or deportability of 

immigrants on the grounds of public charge and replace it immediately with new 
field guidance consistent with the provisions of the EO 

 
ii) Propose rule for notice and comment that provides new standards for 

determining inadmissibility and deportability on public charge grounds that 
specifies that an individual is inadmissible if he is likely to receive any of the 
benefits under an expanded definition of means tested benefit and deportable if 
he does receive those benefits 

 
iii) Propose rule for notice and comment that sets forth standards for determining 

whether an immigrant is deportable for having become a public charge within 5 
years of entry from causes not affirmatively shown to have arisen since entry [as 
required by 8 USC § 1227(a)(5)] defining public charge in a manner consistent 
with the expanded definition of means tested benefit. 

 
iv) In furtherance of the EO’s public charge inadmissibility and deportability 

expansion, orders the Attorney General to certify immediately and review any 
Board of Immigration Appeals that “have frustrated or impeded Department of  
Homeland Security enforcement of the public charge grounds of inadmissibility 
and deportability” [see 8 CFR § 1003.1(h)] 
 

d) Statutorily exempt from considerations of public charge are the humanitarian based 
immigrants like refugees and asylees as well as VAWA self-petitioners, U and T visa 
holders, registry aliens and children with Special Juvenile Status 

    
  
 
 
 
 
        Barbara Weiner 
        Empire Justice Center 
        February 20, 2017 
 

 



Protecting the Rights of Immigrants and Refugees 
Additional Material Links 

 
Know Your Rights in New York State – Community Resource Guide for Immigrant 
Communities and Advocates: 
  
http://www.thenyic.org/sites/default/files/FullToolkitMerged_ENG%20REV_0.pdf 
  
 
Know Your Rights: Police or Immigration at Your Door: 
http://nationalimmigrationproject.org/PDFs/community/2016_Jan_KYR_Eng.pdf (English
) 
 
http://nationalimmigrationproject.org/PDFs/community/2016_Jan_KYR_Spa.pdf (Spanis
h) 
 
http://nationalimmigrationproject.org/PDFs/community/2016_Jan_KYR_OneSheet_Eng.
pdf (Palm Cards in English and Spanish) 
  
 
Know Your Rights:  Immigration Enforcement Generally (not NY-specific): 
http://nationalimmigrationproject.org/PDFs/community/know-your-rights-eng-casa-
maryland.pdf (English) 
 
http://nationalimmigrationproject.org/PDFs/community/know-your-rights-
espanol.pdf (Spanish) 
  
FAQ for Community Groups re: Executive Order on Enforcement: 
http://nationalimmigrationproject.org/PDFs/community/2017_25Jan-ijn-faq.pdf 
 
From Raids to Deportation – Emergency Response Kit:     
http://nationalimmigrationproject.org/PDFs/community/com-resource-kit-eng.pdf 
  
Most Recent BIA Accreditation Training in Albany (December 2016):  
http://www.thenyic.org/node/4875 
 
Most Recent Story from CNN re: Legal Issues with 
“Sanctuary”: http://www.cnn.com/2017/02/17/us/immigrants-sanctuary-churches-
legality-trnd/ 
  
 

http://www.thenyic.org/sites/default/files/FullToolkitMerged_ENG%20REV_0.pdf
http://nationalimmigrationproject.org/PDFs/community/2016_Jan_KYR_Eng.pdf
http://nationalimmigrationproject.org/PDFs/community/2016_Jan_KYR_Spa.pdf
http://nationalimmigrationproject.org/PDFs/community/2016_Jan_KYR_OneSheet_Eng.pdf
http://nationalimmigrationproject.org/PDFs/community/2016_Jan_KYR_OneSheet_Eng.pdf
http://nationalimmigrationproject.org/PDFs/community/know-your-rights-eng-casa-maryland.pdf
http://nationalimmigrationproject.org/PDFs/community/know-your-rights-eng-casa-maryland.pdf
http://nationalimmigrationproject.org/PDFs/community/know-your-rights-espanol.pdf
http://nationalimmigrationproject.org/PDFs/community/know-your-rights-espanol.pdf
http://nationalimmigrationproject.org/PDFs/community/2017_25Jan-ijn-faq.pdf
http://nationalimmigrationproject.org/PDFs/community/com-resource-kit-eng.pdf
http://www.thenyic.org/node/4875
http://www.cnn.com/2017/02/17/us/immigrants-sanctuary-churches-legality-trnd/
http://www.cnn.com/2017/02/17/us/immigrants-sanctuary-churches-legality-trnd/


Election Law Reform 
 

Issue Description Bill Numbers 

 

 

 

Early Voting 

 The League supports enacting early voting in New 

York State.  

 Currently 37 states allow for some form of early 

voting.   
 Early voting should be implemented in a manner 

that will allow equivalent access to the polls for all 

voters. 

 A.2064 (Kavanagh)/ S.2950 (Stewart-

Cousins) 

Allows for early voting for up to eight 

days before the general election. 

 

 

 

Voter 

Registration 

 

 The League supports paperless forms of voter 

registration as a means of decreasing costs and 

increasing accuracy of the voter rolls. 

 The League supports Election Day registration, 

(registering and voting) on the same day, as a 

proven method of increasing voter participation.   

 The League supports pre-registration of 16 and 17 

year olds to ensure that their voting participation is 

routine before they attend college or enter the 

workforce. 

 A.1070 (Kavanagh) / S.1661 

(Carlucci) 

Allows for pre-registration of 16 and 17 

year olds. 

 A.2090(Kavanagh)/S.2478 (Gianaris) 

Amends Constitution to remove 

requirement to complete voter 

registration 10 days before an election. 

 

No-Excuse 

Absentee 

 

 The League supports a constitutional amendment to 

allow for no-excuse absentee voting. 

 Currently 27 states and the District of Columbia 

allow for no-excuse absentee voting.  

 

No legislation at this time.  

 

 

 

Ballot Design 

 

 The League supports improvements to ballot design 

that would include:  

(1) A clear delineation between offices with a bold 

vertical bar between offices and a fine line between 

the candidates  

(2) A larger font with an absolute minimum size (3) 

Fill-in circles in black instead of gray.  

 A.3379 (Kavanagh)/S.1512 (Avella) 

Creates the  Voter Friendly Ballot Act 

which would  create a ballot layout that 

is easy for voters to read 

and use. 

 

 

Single June 

Primary 

 

 The League of Women Voters of New York State 

strongly supports legislation that would create a 

single combined congressional and state June 

primary date and would bring New York State into 

compliance with the Military Overseas Voter 

Empowerment (MOVE) Act.  

 A.3052 (Cusick)/ S.3562 (Stewart-

Cousins) 

Allows for the consolidation of state 

and congressional primaries to create a 

single June primary. 

 

Electronic Poll 

Books 

 The League strongly supports replacing printed poll 

books with electronic poll books to eliminate time 

and resources spent producing paper poll books and 

updating voter information, and to speed up 

processing voters at the polls on Election Day. 

 

 

No legislation at this time. 
  



                      
 

 

Fostering Efficient and Economical Election Administration  
 
Running elections in New York is expensive and challenging, given the varying needs of our diverse counties. Our collective pro-

voter organizations support the below measures that will improve election administration by modernizing procedures and easing 

the burden on counties. We urge the Association to include support for these reforms in its 2017 Legislative Agenda, ensuring that 

the county boards of elections are positioned to effectively implement 21
st
 century policies to promote voter participation and 

efficient, reliable election administration. 

      

“Opt-Out” Voter Registration 
 

We recommend that New York State adopt an opt-out system of voter registration (also known as automatic voter 

registration). Opt-out registration would provide substantial cost savings and administrative benefits and ensure that all 

eligible New Yorkers are registered to vote. Under an opt-out registration system, county boards of elections automatically 

and electronically receive the information necessary to add citizens to the voter rolls when they interact with New York State 

government agencies. It is not mandatory registration: citizens are always provided the opportunity to “opt out,” and no 

information enters the registration rolls without approval. 

 

Opt-out voter registration has three primary benefits: (1) it increases the accuracy of the rolls, because paperless systems leave less 

room for human error and because more up-to-date and frequent registration information from voters means outdated or duplicate 

records can be eliminated; (2) it saves states money because less is spent on staff time, paper processing, and mailing, among other 

expenses; and (3) it boosts registration rates and turnout. 

 

New York already has a system to electronically transfer voter registration information from the Department of Motor Vehicle 

offices (“DMV”) directly to election officials. Opt-out registration is the logical next step. It creates a process that is more 

convenient and less error-prone for voters, government-agency staff, and election officials. 

 

We urge the New York State Election Commissioners Association to support bills that feature these reforms such as the Voter 

Empowerment Act, S.2538-C/A.5972-A and automatic voter registration legislation A.6610/ S.5367.   

 

Implement Electronic Poll Books Statewide 

 
Our groups strongly support replacing printed poll books with electronic poll books to eliminate time and resources spent 

producing paper poll books and updating voter information, and to speed up the processing of voters at the polls on Election Day.  

In a recent poll, as relayed by the Presidential Commission on Election Administration, clerks and administrators put electronic 

poll books at the top of their election reform priority lists. State and county boards of elections should be guided by positive 

experiences of the 2014 electronic poll book pilot projects in Chautauqua and Onondaga counties.  Our groups support 

designated state-funding for the necessary equipment purchase.  

 

We urge the New York State Election Commissioners Association to support bills that allow counties to elect to use computer 

generated registration lists, such as S6581/A8608-A. 

 
Implement Early Voting in New York State 
 
New York is one of only fourteen states that does not allow early or no-excuse absentee voting, putting us woefully out of 

step with the rest of the country.  Our groups strongly support no-excuse absentee voting and in-person early voting legislation 

along the following lines: 

 

 Early voting should occur for two weeks inclusive of two weekends, with at least some weekday voting hours scheduled 

before and after typical business hours. 

 In advance of the first day of the early voting period, each county should provide public notice of the days, hours and 

locations for early voting in that county. 



 Revisions of election procedures should be implemented to limit costs of early voting, and mechanisms should be 

implemented to ease administrative burdens, such as the use of electronic poll books.   

 There should be state funding for early voting.   

 A uniform standard incorporating the variables below should be used to determine the minimum number of voting 

sites for each county.  Counties should have flexibility to add sites beyond the minimum and should consider the 

following factors in creating any additional sites:  

 The type of election (primary, general and special as well as the year in which the election is taking place)  

 The voting population or the number of active voters  

 The number of assembly districts, in part or whole, in a county 

 Population density, geography, and the methods and distance of travel for voters to reach potential locations 

 

Revise New York’s Laws to Make Ballots More Voter-Friendly 
 
New York’s arcane ballot design rules should be revised so that New York voters can vote on ballots that are easy to read 

and understand.   New York’s rules are largely intended for old, retired lever voting machines and are unduly complicated for the 

way we vote today.  Design standards will assist counties in designing ballots that deliver clear instructions, demarcate races and 

candidates effectively, and eliminate “split contests” where candidates for a single office spill over onto more than one row, 

increasing the risk of inadvertent overvotes.   Absent changes to state law, counties should explore redesigning the ballot to 

increase font size to the extent possible and other administrative changes.  

 

We urge the New York State Election Commissioners Association to support bills that feature these reforms such as the Voter 

Friendly Ballot Act, A.3389-B.   

 

Upgrade Poll Workers Recruitment/Training and Websites 
 
One of the most common challenges facing all boards of elections is the recruitment and training of poll workers. We 

strongly urge state and county boards of elections to work together to develop ways to increase and diversify the number of 

poll workers, and improve their training.   We urge county boards of elections to take advantage of the 2010 election law 

amendment allowing split shifts for poll workers.  Urban county boards of election should develop programs for recruiting 

municipal workers – and high school and college students – to serve as poll workers. We recommend that poll workers be trained 

to assist voters with ballot marking devices so all voters can vote privately and independently. 

 

We believe that all New York county boards of elections should have websites that are maintained all year and offer access to 

election information for county residents.  We support budget lines to provide such online information. 

 

We believe that additional reform measures should be added to strengthen our voter registration 

system including the following: 
 

 Make registration portable so voters who submit required information to government officials stay on the rolls when 

they move within the state or change their names. 

 Create an Election Day fail-safe to allow a voter who registers at a government agency, but whose name does not appear 

on the voter registration list, to cast a ballot that counts. 

 Shorten the deadline for registration to ten days before an election.  

 Allow pre-registration of 16 and 17 year-olds to vote; research indicates that this reform can help to create life-long 

voters. 

 Expand the current DMV program to permit all eligible voters to register over the internet.   

 Provide state funding for modernizing voter registration, including internet registration and electronic transmission by 

agencies, in the state budget. 

 

 

Our groups look forward to working in partnership with NYSECA to improve New 

York’s elections and increase access to the polls. 

 



                     
 
 

Dear Commissioner: 

The undersigned pro-voter organizations are writing to express our strong support for an opt-out system 

of voter registration for New York State voters. We hope that you will support making the adoption of 

such a system a 2017 legislative priority for the New York State Election Commissioners Association. 

Such a system, sometimes known as Automatic Voter Registration, would automatically and 

electronically transfer eligible citizens’ information to election officials when they interact with New 

York State government agencies. Those who decline to be registered always have the opportunity to 

“opt out”.  

Automatic registration provides significant benefits: 

 Saves money by significantly cutting down on data entry when information is transferred 

electronically from one agency to another; 

 Reduces the administrative burden on county boards of elections created by volumes of last-

minute registrations; 

 Increases the accuracy of the voter rolls by replacing error-prone handwritten forms with 

electronic information; and  

 Curbs the potential for fraud and protects the integrity of our elections. 

We know that you share our dedication to efficient and economical election administration. Moving our 

voter registration system from an opt-in system to an opt-out system would help to improve election 

administration in our state and enfranchise many New Yorkers. 

Six states have adopted Automatic Voter Registration, many along bipartisan lines, and the data we have 
so far shows that it’s a great success. In Oregon, the first state to implement automatic voter 
registration, the rate of new registrations at the DMV has quadrupled and the overall registration rate 
has jumped by nearly 10 percent, a huge increase from the growth seen in the last presidential election 
cycle. And, most importantly, these new registrants show up to vote: In the 2016 general election nearly 
100,000 Oregon votes were cast by voters who were signed up through automatic voter registration.  
 
By adopting Automatic Voter Registration, New York would be taking a significant step toward an 
election system that works for voters and for election officials alike. We would be happy to answer any 
questions you might have and to put you in touch with election administrators who can share their 
experiences administering such a system with you. We will be attending the Winter Conference and look 
forward to discussing the advantages of an opt-out registration system with you then. 
Sincerely, 

Jennifer Clark, Senior Counsel   Rachel Bloom, Director of Public Policy + Programs 

Brennan Center for Justice   Citizens Union 

 

Susan Lerner, Executive Director  Laura Ladd Bierman, Executive Director 

Common Cause/NY    League of Women Voters of New York State 

 



                     
 
 



 
 

MEMORANDUM IN SUPPORT OF: 

A.3052 Cusick/ S.3562 Stewart-Cousins 
 

TO:  Assembly Elections Committee 

DATE: January 30, 2017 

 
Subject: An act to amend the election law, in relation to primary elections and 

amending certain deadlines to facilitate the timely transmission of ballots to military 

voters stationed overseas; to amend the public officers law, in relation to filling 

vacancies in elective offices; and to amend the election law, in relation to date of 

primary elections. 

 
The League of Women Voters of New York State strongly supports A.3052/S.3562, which 

would create a single combined congressional and state June primary date and would bring 

New York State into compliance with the Military Overseas Voter Empowerment (MOVE) 

Act.  The MOVE Act was designed to provide greater protection of the voting rights of military 

personnel, their families, and other overseas citizens.  The League believes that a single primary 

is the only and best way to ensure that our military men and women are not disenfranchised and 

that voter participation does not suffer.   

 

For several years, New York has had one of the lowest voter participation rates of the 50 states 

and Washington, D.C., ranking 47
th

 in turnout in the 2016 election, with primary elections 

having even lower rates.  Multiple primary dates serve only to confuse voters and contribute to 

New York’s low voter participation rate.  In addition, the unnecessary multiple primaries create a 

significant fiscal burden for local municipalities.  Combining congressional and state primaries 

would save New York localities tens of millions of dollars and is the fiscally responsible 

alternative to a confusing and unnecessary multiplicity of primaries. 

 

Now is the time for the Legislature to act and do what is best to maximize voter participation, 

protect the voting rights of overseas personnel, and eliminate the unnecessary costs of separate 

congressional and state primaries. 

 

The League of Women Voters of New York State urges your support of this legislation. 



 

 

 

MEMORANDUM IN SUPPORT 
A.3379 (Kavanagh)/ S.1512 (Avella) 

 

To: NYS Assembly Election Law Committee 

Date:  February 14th, 2017 

 

SUBJECT: An act to amend the election law, in relation to enacting the voter friendly ballot act; 

and to repeal section 7-108 of such law relating to the form of ballots. 

 

The League of Women Voters of New York State (the League) strongly supports this legislation to 

improve the ballot layout so voters will be able to read and mark their ballots more accurately and 

easily. 

 

New York State voters use a paper ballot and optical scan voting machine system but the ballot 

requirements in New York State Election Law are based on obsolete lever voting machine standards. 

 

In November 2010 and again in November 2012  the  League  conducted  a  statewide  survey  of over  

1,000  voters  who used the paper ballot optical scan voting machines.  A significant   number of 

voters participating in both surveys indicated they had problems using the paper ballot and 

wanted an improved ballot design, which would enable them to mark their ballots with greater ease 

and accuracy. 

 

A ballot that is clear and simple to read makes voting easier and more accurate for voters to register 

their choices. The United States Election Assistance Commission (EAC) report, “Effective Designs for 

the Administration of Elections” cites guidelines for ballots for improved readability, usability and 

which would result in more accurate voting. 

 

The Voter Friendly Ballot Act amends the  current  election  law  to  conform  ballot  requirements  to  

meet  these guidelines, which also have been recommended by the AIGA Design for Democracy 

project. 

 

The League supports the changes to New York State Election Law in this bill that achieve minimum 

uniform standards for all ballots used in the State and still provide flexibility for local boards of 

elections to achieve good ballot design. 

 

The League of Women Voters of New York State strongly supports A.3379 (Kavanagh)/S.1512 

(Avella). 
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JOINT LEGISLATIVE PUBLIC HEARING 

ON 2017-2018 EXECUTIVE BUDGET PROPOSAL 

PUBLIC PROTECTION 

 

TESTIMONY TO THE JOINT FISCAL COMMITTEES OF THE 

NEW YORK STATE SENATE AND NEW YORK STATE ASSEMBLY 

January 31
st
, 2017 

Hearing Room B, Legislative Office Building, Albany, New York 

 

Introduction 

The League of Women Voters is a nonpartisan political organization working to promote 

civic responsibility through informed and active participation of citizens in government. We 

have 51 local leagues throughout the state registering and educating voters, on local and state 

issues.   The League does not support or oppose political candidates.   
  

I. Election Administration 
The League’s mission from its inception is to promote the informed and active participation 

of voters in government by providing non-partisan information on the voting process. As such 

we have worked closely with the State Board of Elections. We are regular observers at the 

meetings of the State Board of Elections commissioners in Albany, and at the New York City 

Board of Elections. Our local leagues throughout the State work collaboratively with local 

boards of elections in implementing our similar missions. 

 

The Board of Elections has responsibility for oversight of the county boards of elections 

compliance with the NYS Election Law and federal laws such as the National Voter 

Registration Act (NVRA, 1993), the Help America Vote Act (HAVA, 2002), and the Military 

and Overseas Voter Empowerment Act (MOVE, 2009).  With the passage of these three 

federal acts, the State Board of Elections responsibilities have increased dramatically since 

1974 when the agency was established.  
 

 

The Board, among other things, administers several critical programs, including the statewide 

voter registration list (NYSVoter), all agency-based registration, the voting system 

certification program and campaign finance disclosure filings for state-level and local 

candidates. In addition to ensuring fair and broad ballot access for hundreds of candidates 

from throughout the State, the Board is committed to the active oversight and compliance 

with campaign financial disclosure filing requirements. We believe that the exercise of the 
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voting franchise is fundamental in a democracy, and a well-funded State Board of Elections 

will be better able to perform its mission to enforce the election law and educate voters. 

 

The League of Women Voters of New York State supports increased funding for the 

State Board of Elections so that the mission of the Agency can be fully realized. The State 

Board of Elections has once again received flat funding in the proposed budget. Increased 

funding will allow this Agency to expand initiatives such as early voting by offering counties 

grant initiatives to explore how to implement the programs in their counties.    

 

Cyber Security 

In 2016, the Board of Elections faced new challenges related to cyber security. Although there 

were no successful security breaches, attempts to freeze the BOE’s system were made by 

unknown actors on multiple occasions. The BOE has been vigilant in staying ahead of cyber 

security attacks but it is difficult for the agency to mitigate all attacks when their systems are 

on separate servers in the individual counties it serves. The Board of Elections has been 

working tirelessly to educate County Commissioners on the possible risks their systems face 

and the best ways to diminish the possibility of a cyber-attack. Unfortunately, these trainings 

require that the State Board of Elections shift from their normal activities and dedicate staff 

time to these sessions. The State Board of Elections needs additional funds for new staff and 

new permanent security programs that would reduce the risk of cyber-attacks.  

 

Nationally, the US Department of Homeland Security has formally added election 

infrastructure to its list of critical infrastructure as a cyber security function. The Department 

of Homeland Security has developed resources to help states enhance their cyber security 

systems. The Board of Elections was quick to respond to DOHS but these resources will be 

limited and ultimately the state will need to allocate additional funding for the SBOE to 

ensure adequate security systems can be installed. Adding voting systems as critical 

infrastructure which will require more funding by New York State to assure our databases are 

protected. 

 

Early Voting 

The League strongly supports early in-person voting but does not believe the Governor’s 

proposal goes far enough. A good early voting system would allow ample opportunities for 

voters to head to the polls and cast their ballot. Governor Cuomo’s proposed early voting plan 

allows for up to 7 polling places per county, with at least one polling location for every 

50,000 residents. Counties with less than 50,000 residents are only required to have a single 

polling location. Based on 2012 census data, 15 counties currently have populations of less 

than 50,000 residents. It is not equitable to only have one early voting polling location for 

each these counties. By contrast, the largest county, Kings County, has approximately 

2,565,365 residents
1
. Based on the Governor’s proposal of one polling site per 50,000 

residents, Kings County should have 51 polling sites, but will only be mandated to have 7. 

The League believes that early in-person voting should be inclusive for all and should not be 

made challenging because of the geographic location of polling sites. The League’s full 

recommendation on early voting is included in the attached joint policy statement on how to 

                                                           
1
 “New York State counties' population estimates in 2012” American Community Survey. 

http://data.newsday.com/long-island/data/census/county-population-estimates-2012/ 
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increase voter participation developed by the League, Citizens Union, Common Cause and the 

Brennan Center for Justice, for the Election Commissioners Association meeting in January. 

 

Although the proposal would not take effect until 2018 and would allow the Board of 

Elections to alter the law, we believe that the State Board does not have enough funding to 

assist local boards to make these changes. Acquiring polling locations, paying for additional 

poll workers, and purchasing new polling machinery will be a hefty cost on the county boards. 

Early in-person voting will also present new challenges for county boards and poll workers. 

The voter rolls must be updated daily, poll workers must work extended hours, and the public 

must be made aware of the opportunity to vote early. We urge that sufficient funding be put in 

the 2018-2019 budget to ensure fair and equitable opportunities for all voters regardless of 

their county’s population size.   

 

 Automatic Voter Registration 

Governor Cuomo has proposed allowing all eligible voters who apply for or renew a driver’s 

license or state ID be registered to vote. Not being registered to vote is one of the biggest 

barriers preventing people from voting on Election Day. A report by Demos showed that voter 

turnout among all eligible citizens in 2012 was only 62% but turnout among registered voters 

was 87%
2
. Citizens who are registered to vote are more engaged in the voting process and 

have far less barriers than those who are not registered at all. Considering that New York 

State voter turnout rates are 49
th

 in the nation, we need to make it easier for New Yorkers to 

register to vote. 

 

More states are turning to electronic systems instead of paper ones to streamline the voting 

process and using online voter registration portals. The League believes that automatic 

registration should be expanded to cover more citizens. Those who do not drive and those 

who do not currently have a state ID will not have the opportunity to be registered through the 

DMV. A more complete system would register citizens to vote any time they interacted with 

any governmental agency, whether they are applying for a marriage license or applying for 

Medicaid.  

 

The League believes this proposal is a good first step in ensuring that all voters who are 

eligible to vote are also registered to vote, but the law should be expanded to include other 

agencies so no population is left out of the program and to ensure constructive coordination 

between agencies.  

 

Electronic Poll Books 

The League applauds Governor Cuomo for proposing several progressive voting measures but 

would like to draw your attention to an additional voting measure that would greatly increase 

voting accuracy and ease. Electronic poll books are a new technology that would address the 

issue of printing voter rolls. Twenty-seven states currently use electronic poll books in at least 

one county in their state. The poll books are expensive pieces of equipment but they offer 

greater accuracy, security, and speed when voting. The League strongly supports replacing 

printed poll books with electronic poll books to eliminate time and resources spent producing 

                                                           
2
Liz Kennedy, Lew Daly, & Brenda Wright “Automatic Voter Registration” Demos. http://www.demos.org 

/sites/default/files/publications/AVR_0.pdf 

http://www.demos.org/
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poll books and updating voter information. In 2011 an electronic poll book pilot was launched 

in Orange County. Their local Board of Elections office reported much faster check-in, 

reduction of calls by inspectors to the Board of Elections, greater access to the county electors 

lists, and faster electronic uploads and processing of voter history and voter registration 

updates. Demonstration projects using electronic poll books were also conducted in 

Chautauqua and Onondaga Counties. 
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Fostering Efficient and Economical Election 

Administration  
 
Running elections in New York is expensive and challenging, given the varying needs of our diverse counties. 

Our collective pro-voter organizations support the below measures that will improve election administration by 

modernizing procedures and easing the burden on counties. We urge the Association to include support for these 

reforms in its 2017 Legislative Agenda, ensuring that the county boards of elections are positioned to effectively 

implement 21
st
 century policies to promote voter participation and efficient, reliable election administration. 

      

“Opt-Out” Voter Registration 
 

We recommend that New York State adopt an opt-out system of voter registration (also known as 

automatic voter registration). Opt-out registration would provide substantial cost savings and 

administrative benefits and ensure that all eligible New Yorkers are registered to vote. Under an opt-out 

registration system, county boards of elections automatically and electronically receive the information 

necessary to add citizens to the voter rolls when they interact with New York State government agencies. It is 

not mandatory registration: citizens are always provided the opportunity to “opt out,” and no information enters 

the registration rolls without approval. 

 

Opt-out voter registration has three primary benefits: (1) it increases the accuracy of the rolls, because paperless 

systems leave less room for human error and because more up-to-date and frequent registration information from 

voters means outdated or duplicate records can be eliminated; (2) it saves states money because less is spent on 

staff time, paper processing, and mailing, among other expenses; and (3) it boosts registration rates and turnout. 

 

New York already has a system to electronically transfer voter registration information from the Department of 

Motor Vehicle offices (“DMV”) directly to election officials. Opt-out registration is the logical next step. It 

creates a process that is more convenient and less error-prone for voters, government-agency staff, and election 

officials. 

 

We urge the New York State Election Commissioners Association to support bills that feature these reforms 

such as the Voter Empowerment Act, S.2538-C/A.5972-A and automatic voter registration legislation 

A.6610/ S.5367.   

 

Implement Electronic Poll Books Statewide 

 
Our groups strongly support replacing printed poll books with electronic poll books to eliminate time and 

resources spent producing paper poll books and updating voter information, and to speed up the processing of 

voters at the polls on Election Day.  In a recent poll, as relayed by the Presidential Commission on Election 

Administration, clerks and administrators put electronic poll books at the top of their election reform priority 

lists. State and county boards of elections should be guided by positive experiences of the 2014 electronic poll 

book pilot projects in Chautauqua and Onondaga counties.  Our groups support designated state-funding for 

the necessary equipment purchase.  

 

We urge the New York State Election Commissioners Association to support bills that allow counties to elect to 

use computer generated registration lists, such as S6581/A8608-A. 
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Implement Early Voting in New York State 
 
New York is one of only fourteen states that does not allow early or no-excuse absentee voting, putting us 

woefully out of step with the rest of the country.  Our groups strongly support no-excuse absentee voting and 

in-person early voting legislation along the following lines: 

 

 Early voting should occur for two weeks inclusive of two weekends, with at least some weekday 

voting hours scheduled before and after typical business hours. 

 In advance of the first day of the early voting period, each county should provide public notice of the 

days, hours and locations for early voting in that county. 

 Revisions of election procedures should be implemented to limit costs of early voting, and 

mechanisms should be implemented to ease administrative burdens, such as the use of electronic poll 

books.   

 There should be state funding for early voting.   

 A uniform standard incorporating the variables below should be used to determine the minimum 

number of voting sites for each county.  Counties should have flexibility to add sites beyond the 

minimum and should consider the following factors in creating any additional sites:  

 The type of election (primary, general and special as well as the year in which the election is 

taking place)  

 The voting population or the number of active voters  

 The number of assembly districts, in part or whole, in a county 

 Population density, geography, and the methods and distance of travel for voters to reach 

potential locations 

 

Revise New York’s Laws to Make Ballots More Voter-Friendly 
 
New York’s arcane ballot design rules should be revised so that New York voters can vote on ballots that 

are easy to read and understand.   New York’s rules are largely intended for old, retired lever voting machines 

and are unduly complicated for the way we vote today.  Design standards will assist counties in designing ballots 

that deliver clear instructions, demarcate races and candidates effectively, and eliminate “split contests” where 

candidates for a single office spill over onto more than one row, increasing the risk of inadvertent overvotes.   

Absent changes to state law, counties should explore redesigning the ballot to increase font size to the extent 

possible and other administrative changes.  

 

We urge the New York State Election Commissioners Association to support bills that feature these reforms 

such as the Voter Friendly Ballot Act, A.3389-B.   

 

Upgrade Poll Workers Recruitment/Training and Websites 
 
One of the most common challenges facing all boards of elections is the recruitment and training of poll 

workers. We strongly urge state and county boards of elections to work together to develop ways to 

increase and diversify the number of poll workers, and improve their training.   We urge county boards of 

elections to take advantage of the 2010 election law amendment allowing split shifts for poll workers.  Urban 

county boards of election should develop programs for recruiting municipal workers – and high school and 

college students – to serve as poll workers. We recommend that poll workers be trained to assist voters with 

ballot marking devices so all voters can vote privately and independently. 

 

We believe that all New York county boards of elections should have websites that are maintained all year and 

offer access to election information for county residents.  We support budget lines to provide such online 

information. 

 

We believe that additional reform measures should be added to strengthen our voter 

registration system including the following: 
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 Make registration portable so voters who submit required information to government officials stay on 

the rolls when they move within the state or change their names. 

 Create an Election Day fail-safe to allow a voter who registers at a government agency, but whose 

name does not appear on the voter registration list, to cast a ballot that counts. 

 Shorten the deadline for registration to ten days before an election.  

 Allow pre-registration of 16 and 17 year-olds to vote; research indicates that this reform can help to 

create life-long voters. 

 Expand the current DMV program to permit all eligible voters to register over the internet.   

 Provide state funding for modernizing voter registration, including internet registration and electronic 

transmission by agencies, in the state budget. 

 

 

Our groups look forward to working in partnership with NYSECA to 

improve New York’s elections and increase access to the polls. 
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Synopsis
Background: Political party, party committee, state
representative, elected public official, and nonprofit
organizations brought action against county election
board, Secretary of State, and Election Division directors,
challenging state law requiring government issued photo
identification to vote, as violative of the Fourteenth
Amendment right to vote. The state of Indiana intervened
to defend the validity of the statute. The United States
District Court for the Southern District of Indiana, Sarah
Evans Barker, J., 458 F.Supp.2d 775, granted summary
judgment in favor of defendants. Plaintiffs appealed. The
Court of Appeals, Posner, Circuit Judge, 472 F.3d 949,
affirmed. Certiorari was granted.

[Holding:] The Supreme Court, Justice Stevens, held that
state's interests identified as justifications for Indiana
statute requiring government issued photo identification
to vote were sufficiently weighty to justify any limitation
imposed on voters.

Affirmed.

Justice Scalia, with whom Justice Thomas and Justice
Alito joined, concurred in judgment and filed opinion.

Justice Souter, with whom Justice Ginsburg joined,
dissented and filed opinion.

Justice Breyer dissented and filed opinion.

**1611  Syllabus *

After Indiana enacted an election law (SEA 483)
requiring citizens voting in person to present government-
issued photo identification, petitioners filed separate
suits challenging the law's constitutionality. Following
discovery, the District Court granted respondents
summary judgment, finding the evidence in the record
insufficient to support a facial attack on the statute's
validity. In affirming, the Seventh Circuit declined to
judge the law by the strict standard set for poll taxes in
Harper v. Virginia Bd. of Elections, 383 U.S. 663, 86 S.Ct.
1079, 16 L.Ed.2d 169, finding the burden on voters offset
by the benefit of reducing the risk of fraud.

Held: The judgment is affirmed.

472 F.3d 949, affirmed.

Justice STEVENS, joined by THE CHIEF JUSTICE and
Justice KENNEDY, concluded that the evidence in the
record does not support a facial attack on SEA 483's
validity. Pp. 1615 – 1624.

(a) Under Harper, even rational restrictions on the
right to vote are invidious if they are unrelated to
voter qualifications. However, “even-handed restrictions”
protecting the “integrity and reliability of the electoral
process itself” satisfy Harper's standard. Anderson v.
Celebrezze, 460 U.S. 780, 788, n. 9, 103 S.Ct. 1564, 75
L.Ed.2d 547. A state law's burden on a political party,
an individual voter, or a discrete class of voters must
be justified by relevant and legitimate state interests
“sufficiently weighty to justify the limitation.” Norman v.
Reed, 502 U.S. 279, 288–289, 112 S.Ct. 698, 116 L.Ed.2d
711. Pp. 1615 – 1617.

(b) Each of Indiana's asserted interests is unquestionably
relevant to its interest in protecting the integrity and
reliability of the electoral process. The first is the interest
in deterring and detecting voter fraud. Indiana has a
valid interest in participating in a nationwide effort to
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improve and modernize election procedures criticized as
antiquated and inefficient. Indiana also claims a particular
interest in preventing voter fraud in response to the
problem of voter registration rolls with a large number of
names of persons who are either deceased or no longer live
in Indiana. While the record contains no evidence that the
fraud SEA 483 addresses—in-person voter impersonation
at polling places—has actually occurred in Indiana, such
fraud has occurred in other parts of the country, and
Indiana's own experience with voter fraud in a 2003
mayoral **1612  primary demonstrates a real risk that
voter fraud could affect a close election's outcome.
There is no question about the legitimacy or importance
of a State's interest in counting only eligible voters'
votes. Finally, Indiana's interest in protecting public
confidence in elections, while closely related to its interest
in preventing voter fraud, has independent significance,
because such confidence encourages citizen participation
in the democratic process. Pp. 1617 – 1620.

(c) The relevant burdens here are those imposed on
eligible voters who lack photo identification cards that
comply with SEA 483. Because Indiana's cards are free,
the inconvenience of going to the Bureau of Motor
Vehicles, gathering required documents, and posing for
a photograph does not qualify as a substantial burden
on most voters' right to vote, or represent a significant
increase over the usual burdens of voting. The severity
of the somewhat heavier burden that may be placed
on a limited number of persons—e.g., elderly persons
born out of State, who may have difficulty obtaining
a birth certificate—is mitigated by the fact that eligible
voters without photo identification may cast provisional
ballots that will be counted if they execute the required
affidavit at the circuit court clerk's office. Even assuming
that the burden may not be justified as to a few voters,
that conclusion is by no means sufficient to establish
petitioners' right to the relief they seek. Pp. 1620 – 1623.

(d) Petitioners bear a heavy burden of persuasion in
seeking to invalidate SEA 483 in all its applications.
This Court's reasoning in Washington State Grange v.
Washington State Republican Party, 552 U.S. 442, 128
S.Ct. 1184, 170 L.Ed.2d 151 applies with added force here.
Petitioners argue that Indiana's interests do not justify the
burden imposed on voters who cannot afford or obtain
a birth certificate and who must make a second trip to
the circuit court clerk's office, but it is not possible to
quantify, based on the evidence in the record, either that

burden's magnitude or the portion of the burden that
is fully justified. A facial challenge must fail where the
statute has a “ ‘plainly legitimate sweep.’ ” Id., at 449,
128 S.Ct., at 1190. When considering SEA 483's broad
application to all Indiana voters, it “imposes only a limited
burden on voters' rights.” Burdick v. Takushi, 504 U.S.
428, 439, 112 S.Ct. 2059, 119 L.Ed.2d 245. The “precise
interests” advanced by Indiana are therefore sufficient to
defeat petitioners' facial challenge. Id., at 434, 112 S.Ct.
2059. Pp. 1623 – 1624.

(e) Valid neutral justifications for a nondiscriminatory
law, such as SEA 483, should not be disregarded
simply because partisan interests may have provided one
motivation for the votes of individual legislators. Pp. 1623
– 1624.

Justice SCALIA, joined by Justice THOMAS and Justice
ALITO, was of the view that petitioners' premise that
the voter-identification law might have imposed a special
burden on some voters is irrelevant. The law should
be upheld because its overall burden is minimal and
justified. A law respecting the right to vote should be
evaluated under the approach in Burdick v. Takushi, 504
U.S. 428, 112 S.Ct. 2059, 119 L.Ed.2d 245, which calls
for application of a deferential, “important regulatory
interests” standard for nonsevere, nondiscriminatory
restrictions, reserving strict scrutiny for laws that severely
restrict the right to vote, id., at 433–434, 112 S.Ct. 2059.
The different ways in which Indiana's law affects different
voters are no more than different impacts of the single
burden that the law uniformly imposes on all voters:
To vote in person, everyone must have and present a
photo identification that can be obtained for free. This is
**1613  a generally applicable, nondiscriminatory voting

regulation. The law's universally applicable requirements
are eminently reasonable because the burden of acquiring,
possessing, and showing a free photo identification is not
a significant increase over the usual voting burdens, and
the State's stated interests are sufficient to sustain that
minimal burden. Pp. 1613 – 1616.

STEVENS, J., announced the judgment of the Court and
delivered an opinion, in which ROBERTS, C. J., and
KENNEDY, J., joined. SCALIA, J., filed an opinion
concurring in the judgment, in which THOMAS and
ALITO, JJ., joined, post, pp. 1624 – 1627. SOUTER,
J., filed a dissenting opinion, in which GINSBURG,
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J., joined, post, pp. 1627 – 1642. BREYER, J., filed a
dissenting opinion, post, pp. 1643 – 1645.
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Opinion

Justice STEVENS announced the judgment of the
Court and delivered an opinion, in which THE CHIEF
JUSTICE and Justice KENNEDY join.

*185  At issue in these cases is the constitutionality of
an Indiana statute requiring citizens voting in person on
election day, or casting a ballot in person at the office
of the circuit court clerk prior to election day, to present
photo identification issued by the government.

Referred to as either the “Voter ID Law” or “SEA

483,” 1  the statute applies to in-person voting at both

primary and general elections. The requirement does not
apply to absentee *186  ballots submitted by mail, and
the statute contains an exception for persons living and
voting in a state-licensed facility such as a nursing home.
Ind.Code Ann. § 3–11–8–25.1(e) (West Supp.2007). A
voter who is indigent or has a religious objection to
being photographed may cast a provisional ballot that will
be counted only if she executes an appropriate affidavit
before the circuit court clerk within 10 days following
the **1614  election. §§ 3–11.7–5–1 (West Supp. 2007),

3–11.7–5–2.5(c) (West 2006). 2  A voter who has photo
identification but is unable to present that identification
on election day may file a provisional ballot that will be
counted if she brings her photo identification to the circuit
court clerk's office within 10 days. § 3–11.7–5–2.5(b).
No photo identification is required in order to register

to vote, 3  and the State offers free photo identification
to qualified voters able to establish their residence and

identity. § 9–24–16–10(b) (West Supp.2007). 4

Promptly after the enactment of SEA 483 in 2005,
the Indiana Democratic Party and the Marion County
Democratic Central Committee (Democrats) filed suit
in the Federal District Court for the Southern District
of Indiana against the *187  state officials responsible
for its enforcement, seeking a judgment declaring the
Voter ID Law invalid and enjoining its enforcement.
A second suit seeking the same relief was brought on
behalf of two elected officials and several nonprofit
organizations representing groups of elderly, disabled,

poor, and minority voters. 5  The cases were consolidated,
and the State of Indiana intervened to defend the validity
of the statute.

The complaints in the consolidated cases allege that
the new law substantially burdens the right to vote in
violation of the Fourteenth Amendment; that it is neither
a necessary nor appropriate method of avoiding election
fraud; and that it will arbitrarily disfranchise qualified
voters who do not possess the required identification and
will place an unjustified burden on those who cannot
readily obtain such identification. Second Amended
Complaint in No. 1: 05–CV–0634–SEB–VSS (SD Ind.),
pp. 6–9.

After discovery, District Judge Barker prepared a
comprehensive 70–page opinion explaining her decision
to grant defendants' motion for summary judgment. 458
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F.Supp.2d 775 (S.D.Ind.2006). She found that petitioners
had “not introduced evidence of a single, individual
Indiana resident who will be unable to vote as a result of
SEA 483 or who will have his or her right to vote unduly
burdened by its requirements.” Id., at 783. She rejected
“as utterly incredible and unreliable” an expert's report
that up to 989,000 registered voters in Indiana did not
possess either a driver's license or other acceptable photo
identification. Id., at 803. She estimated **1615  that as of
2005, when the statute was enacted, *188  around 43,000
Indiana residents lacked a state-issued driver's license or

identification card. Id., at 807. 6

A divided panel of the Court of Appeals affirmed. 472
F.3d 949 (C.A.7 2007). The majority first held that the
Democrats had standing to bring a facial challenge to the
constitutionality of SEA 483. Next, noting the absence
of any plaintiffs who claimed that the law would deter
them from voting, the Court of Appeals inferred that
“the motivation for the suit is simply that the law may
require the Democratic Party and the other organizational
plaintiffs to work harder to get every last one of their
supporters to the polls.” Id., at 952. It rejected the
argument that the law should be judged by the same
strict standard applicable to a poll tax because the burden
on voters was offset by the benefit of reducing the risk
of fraud. The dissenting judge, viewing the justification
for the law as “hollow”—more precisely as “a not-too-
thinly-veiled attempt to discourage election-day turnout
by certain folks believed to skew Democratic”—would
have applied a stricter standard, something he described
as “close to ‘strict scrutiny light.’ ” Id., at 954, 956 (opinion
of Evans, J.). In his view, the “law imposes an undue
burden on a recognizable segment of potential eligible
voters” and therefore violates their rights under the First
and Fourteenth Amendments to the Constitution. Id., at
956–957.

Four judges voted to grant a petition for rehearing en
banc. 484 F.3d 436, 437 (CA7 2007) (Wood, J., dissenting
from denial of rehearing en banc). Because we agreed
with their assessment of the importance of these cases, we
granted certiorari. 551 U.S. 1192, 128 S.Ct. 33, 34, 168
L.Ed.2d 809 (2007). We are, however, *189  persuaded
that the District Court and the Court of Appeals correctly
concluded that the evidence in the record is not sufficient
to support a facial attack on the validity of the entire

statute, and thus affirm. 7

I

In Harper v. Virginia Bd. of Elections, 383 U.S. 663, 86
S.Ct. 1079, 16 L.Ed.2d 169 (1966), the Court held that
Virginia could not condition the right to vote in a state
election on the payment of a poll tax of $1.50. We rejected
the dissenters' argument that the interest in promoting
civic responsibility by weeding out those voters who did
not care enough about public affairs to pay a small sum
for the privilege of voting provided a rational basis for the
tax. See id., at 685, 86 S.Ct. 1079 (opinion of Harlan, J.).
Applying a stricter standard, we concluded that a State
“violates the Equal Protection Clause of the Fourteenth
Amendment whenever it makes the affluence of the voter
or payment of any fee an electoral standard.” Id., at 666,
86 S.Ct. 1079 (opinion of the Court). We used the term
“invidiously discriminate” to describe conduct prohibited
under that standard, noting that we had previously held
that while a State may obviously impose “reasonable
residence restrictions on the availability of the ballot,” it
“may not deny the opportunity to vote to a bona fide
resident **1616  merely because he is a member of the
armed services.” Id., at 666–667, 86 S.Ct. 1079 (citing
Carrington v. Rash, 380 U.S. 89, 96, 85 S.Ct. 775, 13
L.Ed.2d 675 (1965)). Although the State's justification
for the tax was rational, it was invidious because it was
irrelevant to the voter's qualifications.

[1]  [2]  Thus, under the standard applied in Harper, even
rational restrictions on the right to vote are invidious if
they are unrelated to voter qualifications. In Anderson
v. Celebrezze, 460 U.S. 780, 103 S.Ct. 1564, 75 L.Ed.2d
547 (1983), however, we confirmed the general rule that
“evenhanded restrictions that protect the *190  integrity
and reliability of the electoral process itself” are not
invidious and satisfy the standard set forth in Harper.
460 U.S., at 788, n. 9, 103 S.Ct. 1564. Rather than
applying any “litmus test” that would neatly separate valid
from invalid restrictions, we concluded that a court must
identify and evaluate the interests put forward by the State
as justifications for the burden imposed by its rule, and
then make the “hard judgment” that our adversary system
demands.

[3]  In later election cases we have followed Anderson
's balancing approach. Thus, in Norman v. Reed, 502
U.S. 279, 288–289, 112 S.Ct. 698, 116 L.Ed.2d 711
(1992), after identifying the burden Illinois imposed on
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a political party's access to the ballot, we “called for
the demonstration of a corresponding interest sufficiently
weighty to justify the limitation,” and concluded that the
“severe restriction” was not justified by a narrowly drawn
state interest of compelling importance. Later, in Burdick
v. Takushi, 504 U.S. 428, 112 S.Ct. 2059, 119 L.Ed.2d 245
(1992), we applied Anderson 's standard for “ ‘reasonable,
nondiscriminatory restrictions,’ ” 504 U.S., at 434, 112
S.Ct. 2059, and upheld Hawaii's prohibition on write-
in voting despite the fact that it prevented a significant
number of “voters from participating in Hawaii elections
in a meaningful manner,” id., at 443, 112 S.Ct. 2059
(KENNEDY, J., dissenting). We reaffirmed Anderson
's requirement that a court evaluating a constitutional
challenge to an election regulation weigh the asserted
injury to the right to vote against the “ ‘precise interests
put forward by the State as justifications for the burden
imposed by its rule.’ ” 504 U.S., at 434, 112 S.Ct. 2059

(quoting Anderson, 460 U.S., at 789, 103 S.Ct. 1564). 8

*191  In neither Norman nor Burdick did we identify any
litmus test for measuring the severity of a burden that a
state law imposes on a political party, an individual voter,
or a discrete class of voters. However slight that burden
may appear, as Harper demonstrates, it must be justified
by relevant and legitimate state interests “sufficiently
weighty to justify the limitation.” Norman, 502 U.S., at
288–289, 112 S.Ct. 698. We therefore begin our analysis
of the constitutionality of Indiana's statute by focusing on
those interests.

II

The State has identified several state interests that
arguably justify the burdens that SEA 483 imposes on
voters and potential **1617  voters. While petitioners
argue that the statute was actually motivated by partisan
concerns and dispute both the significance of the State's
interests and the magnitude of any real threat to those
interests, they do not question the legitimacy of the
interests the State has identified. Each is unquestionably
relevant to the State's interest in protecting the integrity
and reliability of the electoral process.

The first is the interest in deterring and detecting voter
fraud. The State has a valid interest in participating in
a nationwide effort to improve and modernize election
procedures that have been criticized as antiquated and

inefficient. 9  The State also argues that it has a particular
interest in preventing voter fraud in response to a problem
that is in part the product of its own maladministration
—namely, that Indiana's voter registration rolls include a
large number of names of persons who are either deceased
or no longer live in Indiana. Finally, the State relies on
its interest in safeguarding voter confidence. Each of these
interests merits separate comment.

*192  Election Modernization
Two recently enacted federal statutes have made
it necessary for States to reexamine their election
procedures. Both contain provisions consistent with
a State's choice to use government-issued photo
identification as a relevant source of information
concerning a citizen's eligibility to vote.

In the National Voter Registration Act of 1993 (NVRA),
107 Stat. 77, 42 U.S.C. § 1973gg et seq., Congress
established procedures that would both increase the
number of registered voters and protect the integrity of
the electoral process. § 1973gg. The statute requires state
motor vehicle driver's license applications to serve as
voter registration applications. § 1973gg–3. While that
requirement has increased the number of registered voters,
the statute also contains a provision restricting States'
ability to remove names from the lists of registered voters.
§ 1973gg–6(a)(3). These protections have been partly
responsible for inflated lists of registered voters. For
example, evidence credited by Judge Barker estimated that
as of 2004 Indiana's voter rolls were inflated by as much
as 41.4%, see 458 F.Supp.2d, at 793, and data collected by
the Election Assistance Committee in 2004 indicated that
19 of 92 Indiana counties had registration totals exceeding
100% of the 2004 voting-age population, Dept. of Justice
Complaint in United States v. Indiana, No. 1:06–cv–1000–
RLY–TAB (SD Ind., June 27, 2006), p. 4, App. 313.

In HAVA, Congress required every State to create and
maintain a computerized statewide list of all registered
voters. 42 U.S.C. § 15483(a) (2000 ed., Supp. V). HAVA
also requires the States to verify voter information
contained in a voter registration application and specifies
either an “applicant's driver's license number” or “the
last 4 digits of the applicant's social security number”
as acceptable verifications. § 15483(a)(5)(A)(i). If an
individual has neither number, the State is required to
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assign the applicant a voter identification number. §
15483(a)(5)(A)(ii).

*193  HAVA also imposes new identification
requirements for individuals registering to vote for the first
time who submit their applications by mail. If the voter is
casting his ballot in person, he must present local election
officials with written identification, which may be either
“a current and **1618  valid photo identification” or
another form of documentation such as a bank statement
or paycheck. § 15483(b)(2)(A). If the voter is voting
by mail, he must include a copy of the identification
with his ballot. A voter may also include a copy of the
documentation with his application or provide his driver's
license number or Social Security number for verification.
§ 15483(b)(3). Finally, in a provision entitled “Fail-safe
voting,” HAVA authorizes the casting of provisional
ballots by challenged voters. § 15483(b)(2)(B).

Of course, neither HAVA nor NVRA required Indiana
to enact SEA 483, but they do indicate that Congress
believes that photo identification is one effective method
of establishing a voter's qualification to vote and that
the integrity of elections is enhanced through improved
technology. That conclusion is also supported by a report
issued shortly after the enactment of SEA 483 by the
Commission on Federal Election Reform chaired by
former President Jimmy Carter and former Secretary of
State James A. Baker III, which is a part of the record in
these cases. In the introduction to their discussion of voter
identification, they made these pertinent comments:

“A good registration list will ensure that citizens are
only registered in one place, but election officials still
need to make sure that the person arriving at a polling
site is the same one that is named on the registration
list. In the old days and in small towns where everyone
knows each other, voters did not need to identify
themselves. But in the United States, where 40 million
people move each year, and in urban areas where some
people do not even know the people living in their own
*194  apartment building let alone their precinct, some

form of identification is needed.

“There is no evidence of extensive fraud in U.S.
elections or of multiple voting, but both occur, and
it could affect the outcome of a close election. The
electoral system cannot inspire public confidence if
no safeguards exist to deter or detect fraud or to
confirm the identity of voters. Photo [identification

cards] currently are needed to board a plane, enter
federal buildings, and cash a check. Voting is equally
important.” Building Confidence in U.S. Elections §
2.5 (Sept.2005), App. 136–137 (Carter–Baker Report)

(footnote omitted). 10

Voter Fraud
The only kind of voter fraud that SEA 483 addresses is
in-person voter impersonation **1619  at polling places.
The record contains no evidence of any such fraud actually
occurring in Indiana at any time in its history. Moreover,
petitioners argue that provisions of the Indiana Criminal
Code punishing *195  such conduct as a felony provide
adequate protection against the risk that such conduct will
occur in the future. It remains true, however, that flagrant
examples of such fraud in other parts of the country
have been documented throughout this Nation's history

by respected historians and journalists, 11  that occasional

examples have surfaced in recent years, 12  and that
Indiana's own experience with fraudulent voting in the

2003 Democratic primary for East Chicago Mayor 13 —
though perpetrated using absentee ballots and not *196
in-person fraud—demonstrate that not only is the risk of
voter fraud real but that it could affect the outcome of a
close election.

There is no question about the legitimacy or importance
of the State's interest in counting only the votes
of eligible voters. Moreover, the interest in orderly
administration and accurate recordkeeping provides a
sufficient justification for carefully identifying all voters
participating in the election process. While the most
effective method of preventing election fraud may well be
debatable, the propriety of doing so is perfectly clear.

In its brief, the State argues that the inflation of its
voter rolls provides further support for its enactment
of SEA 483. The record contains a November 5, 2000,
newspaper article asserting that as a result of NVRA
and “sloppy record-keeping,” Indiana's lists of registered
voters included the names of thousands of persons who
had either moved, died, or were **1620  not eligible to

vote because they had been convicted of felonies. 14  The
conclusion that Indiana has an unusually inflated list of
registered voters is supported by the entry of a consent
decree in litigation brought by the Federal Government
alleging violations of NVRA. Consent Decree and Order
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in United States v. Indiana, No. 1:06–cv–1000–RLY–TAB
(SD Ind., June 27, 2006), App. 299–307. Even though
Indiana's own negligence may have contributed to the
serious inflation of its registration lists when SEA 483
was enacted, the fact of inflated voter rolls does provide
a neutral *197  and nondiscriminatory reason supporting
the State's decision to require photo identification.

Safeguarding Voter Confidence
Finally, the State contends that it has an interest
in protecting public confidence “in the integrity and
legitimacy of representative government.” Brief for State
Respondents 53. While that interest is closely related
to the State's interest in preventing voter fraud, public
confidence in the integrity of the electoral process has
independent significance, because it encourages citizen
participation in the democratic process. As the Carter–
Baker Report observed, the “ ‘electoral system cannot
inspire public confidence if no safeguards exist to deter or
detect fraud or to confirm the identity of voters.’ ” Supra,
at 1618.

III

States employ different methods of identifying eligible
voters at the polls. Some merely check off the names
of registered voters who identify themselves; others
require voters to present registration cards or other
documentation before they can vote; some require voters
to sign their names so their signatures can be compared
with those on file; and in recent years an increasing
number of States have relied primarily on photo

identification. 15  A photo identification requirement
imposes some burdens on voters that other methods of
identification do not share. For example, a voter may lose
his photo identification, may have his wallet stolen on the
way to the polls, or may not resemble the photo in the
identification because he recently grew a beard. Burdens
of that sort arising from life's vagaries, however, are
neither so serious nor so frequent as to raise any question
about the constitutionality of SEA 483; the availability of
the right to *198  cast a provisional ballot provides an
adequate remedy for problems of that character.

The burdens that are relevant to the issue before us are
those imposed on persons who are eligible to vote but do
not possess a current photo identification that complies

with the requirements of SEA 483. 16  The fact that most
voters already possess a valid driver's license, or some
other form of acceptable identification, would not save
the statute under our reasoning **1621  in Harper, if the
State required voters to pay a tax or a fee to obtain a
new photo identification. But just as other States provide
free voter registration cards, the photo identification cards
issued by Indiana's BMV are also free. For most voters
who need them, the inconvenience of making a trip to the
BMV, gathering the required documents, and posing for a
photograph surely does not qualify as a substantial burden
on the right to vote, or even represent a significant increase

over the usual burdens of voting. 17

*199  Both evidence in the record and facts of which
we may take judicial notice, however, indicate that a
somewhat heavier burden may be placed on a limited
number of persons. They include elderly persons born
out of State, who may have difficulty obtaining a birth

certificate; 18  persons who because of economic or other
personal limitations may find it difficult either to secure
a copy of their birth certificate or to assemble the
other required documentation to obtain a state-issued
identification; homeless persons; and persons with a
religious objection to being photographed. If we assume,
as the evidence suggests, that some members of these
classes were registered voters when SEA 483 was enacted,
the new identification requirement may have imposed a
special burden on their right to vote.

The severity of that burden is, of course, mitigated by the
fact that, if eligible, voters without photo identification
may cast provisional ballots that will ultimately be
counted. To do so, however, they must travel to the circuit
court clerk's office within 10 days to execute the required
affidavit. It is unlikely that such a requirement would pose
a constitutional problem unless it is wholly unjustified.
And even assuming that the burden may not be justified as

to a few voters, 19  that *200  conclusion is by no means
sufficient to establish petitioners' right to the relief they
seek in this litigation.

IV

Given the fact that petitioners have advanced a broad
attack on the constitutionality of SEA 483, seeking relief
that would invalidate the statute in all its applications,
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they bear a heavy burden of persuasion. Only a few weeks
ago we held that the **1622  Court of Appeals for the
Ninth Circuit had failed to give appropriate weight to the
magnitude of that burden when it sustained a preelection,
facial attack on a Washington statute regulating that
State's primary election procedures. Washington State
Grange v. Washington State Republican Party, 552 U.S.
1184, 128 S.Ct. 1184, 170 L.Ed.2d 171 (2008). Our
reasoning in that case applies with added force to the
arguments advanced by petitioners in these cases.

[4]  Petitioners ask this Court, in effect, to perform a
unique balancing analysis that looks specifically at a small
number of voters who may experience a special burden
under the statute and weighs their burdens against the
State's broad interests in protecting election integrity.
Petitioners urge us to ask whether the State's interests
justify the burden imposed on voters who cannot afford
or obtain a birth certificate and who must make a second
trip to the circuit court clerk's office after voting. But on
the basis of the evidence in the record it is not possible
to quantify either the magnitude of the burden on this
narrow class of voters or the portion of the burden
imposed on them that is fully justified.

First, the evidence in the record does not provide us
with the number of registered voters without photo
identification; Judge Barker found petitioners' expert's
report to be “utterly incredible and unreliable.” 458
F.Supp.2d, at 803. Much of the argument about
the numbers of such voters comes from extrarecord,
postjudgment studies, the accuracy of which has not been
tested in the trial court.

*201  Further, the deposition evidence presented in the
District Court does not provide any concrete evidence of
the burden imposed on voters who currently lack photo
identification. The record includes depositions of two case
managers at a day shelter for homeless persons and the
depositions of members of the plaintiff organizations,
none of whom expressed a personal inability to vote under
SEA 483. A deposition from a named plaintiff describes
the difficulty the elderly woman had in obtaining an
identification card, although her testimony indicated that
she intended to return to the BMV since she had recently
obtained her birth certificate and that she was able to pay
the birth certificate fee. App. 94.

Judge Barker's opinion makes reference to six other
elderly named plaintiffs who do not have photo
identifications, but several of these individuals have birth
certificates or were born in Indiana and have not indicated
how difficult it would be for them to obtain a birth
certificate. 458 F.Supp.2d, at 797–799. One elderly named
plaintiff stated that she had attempted to obtain a birth
certificate from Tennessee, but had not been successful,
and another testified that he did not know how to obtain
a birth certificate from North Carolina. The elderly in
Indiana, however, may have an easier time obtaining a
photo identification card than the nonelderly, see n. 17,
supra, and although it may not be a completely acceptable
alternative, the elderly in Indiana are able to vote absentee
without presenting photo identification.

The record says virtually nothing about the difficulties
faced by either indigent voters or voters with religious
objections to being photographed. While one elderly man
stated that he did not have the money to pay for a birth
certificate, when asked if he did not have the money or
did not wish to spend it, he replied, “both.” App. 211–212.
From this limited evidence we do not know the magnitude
of the impact SEA 483 will have on indigent voters in
Indiana. The record does contain the affidavit of one
homeless *202  woman who has a copy of **1623  her
birth certificate, but was denied a photo identification
card because she did not have an address. Id., at 67. But
that single affidavit gives no indication of how common
the problem is.

[5]  In sum, on the basis of the record that has been
made in this litigation, we cannot conclude that the statute
imposes “excessively burdensome requirements” on any
class of voters. See Storer v. Brown, 415 U.S. 724, 738, 94

S.Ct. 1274, 39 L.Ed.2d 714 (1974). 20  A facial challenge
must fail where the statute has a “ ‘ “plainly legitimate
sweep.” ’ ” Washington State Grange, 552 U.S., at 449,
128 S.Ct., at 1190 (citing and quoting Washington v.
Glucksberg, 521 U.S. 702, 739–740, and n. 7, 117 S.Ct.
2258, 138 L.Ed.2d 772 (1997) (STEVENS, J., concurring
in judgments)). When we consider only the statute's broad
*203  application to all Indiana voters we conclude that it

“imposes only a limited burden on voters' rights.” Burdick,
504 U.S., at 439, 112 S.Ct. 2059. The “ ‘precise interests'
” advanced by the State are therefore sufficient to defeat
petitioners' facial challenge to SEA 483. Id., at 434, 112
S.Ct. 2059.
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[6]  Finally we note that petitioners have not
demonstrated that the proper remedy—even assuming
an unjustified burden on some voters—would be to
invalidate the entire statute. When evaluating a neutral,
nondiscriminatory regulation of voting procedure, “[w]e
must keep in mind that ‘[a] ruling of unconstitutionality
frustrates the intent of the elected representatives of the
people.’ ” Ayotte v. Planned Parenthood of Northern New
Eng., 546 U.S. 320, 329, 126 S.Ct. 961, 163 L.Ed.2d 812
(2006) (quoting Regan v. Time, Inc., 468 U.S. 641, 652, 104
S.Ct. 3262, 82 L.Ed.2d 487 (1984) (plurality opinion)).”
Washington State Grange, 552 U.S., at 451, 128 S.Ct., at
1191.

V

In their briefs, petitioners stress the fact that all of the
Republicans in the General Assembly voted in favor of
SEA 483 and the Democrats were unanimous in opposing

it. 21  In her opinion rejecting petitioners' **1624  facial
challenge, Judge Barker noted that the litigation was the
result of a partisan dispute that had “spilled out of the
state house into the courts.” 458 F.Supp.2d, at 783. It is
fair to infer that partisan considerations may have played
a significant role in the decision to enact SEA 483. If
such considerations had provided the only justification for
a photo identification requirement, we may also assume
that SEA 483 would suffer the same fate as the poll tax at
issue in Harper.

*204  But if a nondiscriminatory law is supported by
valid neutral justifications, those justifications should not
be disregarded simply because partisan interests may
have provided one motivation for the votes of individual
legislators. The state interests identified as justifications
for SEA 483 are both neutral and sufficiently strong to
require us to reject petitioners' facial attack on the statute.
The application of the statute to the vast majority of
Indiana voters is amply justified by the valid interest in
protecting “the integrity and reliability of the electoral
process.” Anderson, 460 U.S., at 788, n. 9, 103 S.Ct. 1564.

The judgment of the Court of Appeals is affirmed.

It is so ordered.

Justice SCALIA, with whom Justice THOMAS and
Justice ALITO join, concurring in the judgment.

The lead opinion assumes petitioners' premise that the
voter-identification law “may have imposed a special
burden on” some voters, ante, at 1621 – 1622, but holds
that petitioners have not assembled evidence to show
that the special burden is severe enough to warrant strict
scrutiny, ante, at 1622 – 1623. That is true enough, but
for the sake of clarity and finality (as well as adherence to
precedent), I prefer to decide these cases on the grounds
that petitioners' premise is irrelevant and that the burden
at issue is minimal and justified.

To evaluate a law respecting the right to vote—whether
it governs voter qualifications, candidate selection, or the
voting process—we use the approach set out in Burdick
v. Takushi, 504 U.S. 428, 112 S.Ct. 2059, 119 L.Ed.2d
245 (1992). This calls for application of a deferential
“important regulatory interests” standard for nonsevere,
nondiscriminatory restrictions, reserving strict scrutiny
for laws that severely restrict the right to vote. Id.,
at 433–434, 112 S.Ct. 2059 (internal quotation marks
omitted). The lead opinion resists the import of Burdick
by characterizing it as simply adopting “the balancing
approach” of Anderson v. Celebrezze, 460 U.S. 780, 103
S.Ct. 1564, 75 L.Ed.2d 547 (1983) (majority opinion of
STEVENS, J.). See ante, at 1617; see also ante, at 1617,
n. 8. Although *205  Burdick liberally quoted Anderson,
Burdick forged Anderson 's amorphous “flexible standard”
into something resembling an administrable rule. See
Burdick, supra, at 434, 112 S.Ct. 2059. Since Burdick, we
have repeatedly reaffirmed the primacy of its two-track
approach. See Timmons v. Twin Cities Area New Party,
520 U.S. 351, 358, 117 S.Ct. 1364, 137 L.Ed.2d 589 (1997);
Clingman v. Beaver, 544 U.S. 581, 586–587, 125 S.Ct. 2029,
161 L.Ed.2d 920 (2005). “[S]trict scrutiny is appropriate
only if the burden is severe.” Id., at 592, 125 S.Ct. 2029.
Thus, the first step is to decide whether a challenged
law severely burdens the right to vote. Ordinary and
widespread burdens, such as those requiring “nominal
effort” of everyone, are not severe. **1625  See id., at
591, 593–597, 125 S.Ct. 2029. Burdens are severe if they go
beyond the merely inconvenient. See Storer v. Brown, 415
U.S. 724, 728–729, 94 S.Ct. 1274, 39 L.Ed.2d 714 (1974)
(characterizing the law in Williams v. Rhodes, 393 U.S. 23,
89 S.Ct. 5, 21 L.Ed.2d 24 (1968), as “severe” because it
was “so burdensome” as to be “ ‘virtually impossible’ ” to
satisfy).
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Of course, we have to identify a burden before we
can weigh it. The Indiana law affects different voters
differently, ante, at 1642 – 1643, but what petitioners
view as the law's several light and heavy burdens are
no more than the different impacts of the single burden
that the law uniformly imposes on all voters. To vote
in person in Indiana, everyone must have and present a
photo identification that can be obtained for free. The
State draws no classifications, let alone discriminatory
ones, except to establish optional absentee and provisional
balloting for certain poor, elderly, and institutionalized
voters and for religious objectors. Nor are voters who
already have photo identifications exempted from the
burden, since those voters must maintain the accuracy of
the information displayed on the identifications, renew
them before they expire, and replace them if they are lost.

The Indiana photo-identification law is a generally
applicable, nondiscriminatory voting regulation, and our
precedents refute the view that individual impacts are
relevant to determining the severity of the burden it
imposes. In the course of concluding that the Hawaii
laws at issue in Burdick “impose[d] *206  only a limited
burden on voters' rights to make free choices and to
associate politically through the vote,” 504 U.S., at
439, 112 S.Ct. 2059, we considered the laws and their
reasonably foreseeable effect on voters generally. See id.,
at 436–437, 112 S.Ct. 2059. We did not discuss whether
the laws had a severe effect on Mr. Burdick's own right
to vote, given his particular circumstances. That was
essentially the approach of the Burdick dissenters, who
would have applied strict scrutiny to the laws because of
their effect on “some voters.” See id., at 446, 112 S.Ct.
2059 (opinion of KENNEDY, J.,); see also id., at 448, 112
S.Ct. 2059 (“The majority's analysis ignores the inevitable
and significant burden a write-in ban imposes upon
some individual voters ...” (emphasis added)). Subsequent
cases have followed Burdick 's generalized review of
nondiscriminatory election laws. See, e.g., Timmons,
supra, at 361–362, 117 S.Ct. 1364; Clingman, 544 U.S., at
590–591 (plurality opinion; id. at 592–593, 125 S.Ct. 2029
(opinion of the Court). Indeed, Clingman 's holding that
burdens are not severe if they are ordinary and widespread
would be rendered meaningless if a single plaintiff could
claim a severe burden.

Not all of our decisions predating Burdick addressed
whether a challenged voting regulation severely burdened

the right to vote, but when we began to grapple with the
magnitude of burdens, we did so categorically and did not
consider the peculiar circumstances of individual voters or
candidates. See, e.g., Jenness v. Fortson, 403 U.S. 431, 438–
441, 91 S.Ct. 1970, 29 L.Ed.2d 554 (1971). Thus, in Rosario
v. Rockefeller, 410 U.S. 752, 93 S.Ct. 1245, 36 L.Ed.2d
1 (1973), we did not link the State's interest in inhibiting
party raiding with the petitioners' own circumstances. See
id., at 760–762, 93 S.Ct. 1245. And in Storer v. Brown,
supra, we observed that the severity of the burden of a
regulation should be measured according to its “nature,
extent, and likely impact.” Id., at 738, 94 S.Ct. 1274
(emphasis added). We therefore instructed the District
Court to decide on remand whether “a reasonably diligent
independent candidate [could] be expected to satisfy the
signature requirements, or will it be *207  only rarely that
the unaffiliated candidate will succeed in getting **1626
on the ballot?” Id., at 742, 94 S.Ct. 1274 (emphasis added).
Notably, we did not suggest that the District Court should
consider whether one of the petitioners would actually
find it more difficult than a reasonably diligent candidate
to obtain the required signatures. What mattered was the
general assessment of the burden.

Insofar as our election-regulation cases rest upon
the requirements of the Fourteenth Amendment, see
Anderson, 460 U.S., at 786, n. 7, 103 S.Ct. 1564, weighing
the burden of a nondiscriminatory voting law upon
each voter and concomitantly requiring exceptions for
vulnerable voters would effectively turn back decades
of equal-protection jurisprudence. A voter complaining
about such a law's effect on him has no valid equal-
protection claim because, without proof of discriminatory
intent, a generally applicable law with disparate impact
is not unconstitutional. See, e.g., Washington v. Davis,
426 U.S. 229, 248, 96 S.Ct. 2040, 48 L.Ed.2d 597 (1976).
The Fourteenth Amendment does not regard neutral laws
as invidious ones, even when their burdens purportedly
fall disproportionately on a protected class. A fortiori it
does not do so when, as here, the classes complaining of

disparate impact are not even protected. *  See Harris v.
McRae, 448 U.S. 297, 323, and n. 26, 100 S.Ct. 2671,
65 L.Ed.2d 784 (1980) (poverty); Cleburne v. Cleburne
Living Center, Inc., 473 U.S. 432, 442, 105 S.Ct. 3249, 87
L.Ed.2d 313 (1985) (disability); Gregory v. Ashcroft, 501
U.S. 452, 473, 111 S.Ct. 2395, 115 L.Ed.2d 410 (1991)
(age); cf. Employment Div., Dept. of Human Resources
*208  of Ore. v. Smith, 494 U.S. 872, 878–879, 110 S.Ct.

1595, 108 L.Ed.2d 876 (1990) (First Amendment does not

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997097720&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997097720&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006651964&pubNum=780&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_780_590&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_590
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006651964&pubNum=780&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_780_590&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_590
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006651964&pubNum=780&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_780_590&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_590
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006651964&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127102&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127102&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126360&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126360&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126360&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126360&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127154&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127154&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983118154&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142392&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142392&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980116807&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980116807&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980116807&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985133474&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985133474&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985133474&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991112179&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991112179&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990064132&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990064132&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990064132&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Crawford v. Marion County Election Bd., 553 U.S. 181 (2008)

128 S.Ct. 1610, 170 L.Ed.2d 574, 76 USLW 4242, 08 Cal. Daily Op. Serv. 4913...

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 11

require exceptions for religious objectors to neutral rules
of general applicability).

Even if I thought that stare decisis did not foreclose
adopting an individual-focused approach, I would reject
it as an original matter. This is an area where the dos
and don'ts need to be known in advance of the election,
and voter-by-voter examination of the burdens of voting
regulations would prove especially disruptive. A case-by-
case approach naturally encourages constant litigation.
Very few new election regulations improve everyone's lot,
so the potential allegations of severe burden are endless.
A State reducing the number of polling places would be
open to the complaint it has violated the rights of disabled
voters who live near the closed stations. Indeed, it may
even be the case that some laws already on the books
are especially burdensome for some voters, and one can
predict lawsuits demanding that a State adopt voting over
the Internet or expand absentee balloting.

That sort of detailed judicial supervision of the
election process would flout the Constitution's express
commitment of the task to the States. See Art. I, § 4. It
is for state legislatures to weigh the costs and benefits
of possible changes to their election codes, and their
judgment must prevail unless it imposes a severe and
unjustified overall burden upon the right to **1627  vote,
or is intended to disadvantage a particular class. Judicial
review of their handiwork must apply an objective,
uniform standard that will enable them to determine, ex
ante, whether the burden they impose is too severe.

The lead opinion's record-based resolution of these cases,
which neither rejects nor embraces the rule of our
precedents, provides no certainty, and will embolden
litigants who surmise that our precedents have been
abandoned. There is no good reason to prefer that course.

*209  * * *

The universally applicable requirements of Indiana's
voter-identification law are eminently reasonable. The
burden of acquiring, possessing, and showing a free
photo identification is simply not severe, because it
does not “even represent a significant increase over the
usual burdens of voting.” Ante, at 1621. And the State's
interests, ante, at 1613 – 1620, are sufficient to sustain
that minimal burden. That should end the matter. That

the State accommodates some voters by permitting (not
requiring) the casting of absentee or provisional ballots, is
an indulgence—not a constitutional imperative that falls
short of what is required.

Justice SOUTER, with whom Justice GINSBURG joins,
dissenting.

Indiana's “Voter ID Law” 1  threatens to impose
nontrivial burdens on the voting right of tens of thousands
of the State's citizens, see ante, at 1620 – 1621 (lead
opinion), and a significant percentage of those individuals
are likely to be deterred from voting, see ante, at 1621. The
statute is unconstitutional under the balancing standard
of Burdick v. Takushi, 504 U.S. 428, 112 S.Ct. 2059, 119
L.Ed.2d 245 (1992): a State may not burden the right
to vote merely by invoking abstract interests, be they
legitimate, see ante, at 1616 – 1620, or even compelling,
but must make a particular, factual showing that threats
to its interests outweigh the particular impediments it has
imposed. The State has made no such justification here,
and as to some aspects of its law, it has hardly even tried.
I therefore respectfully dissent from the Court's judgment

sustaining the statute. 2

*210  I

Voting-rights cases raise two competing interests, the one
side being the fundamental right to vote. See Burdick,
supra, at 433, 112 S.Ct. 2059 (“It is beyond cavil that
‘voting is of the most fundamental significance under
our constitutional structure’ ”) (quoting Illinois Bd. of
Elections v. Socialist Workers Party, 440 U.S. 173, 184,
99 S.Ct. 983, 59 L.Ed.2d 230 (1979))); see also Purcell
v. Gonzalez, 549 U.S. 1, 3–4, 127 S.Ct. 5, 166 L.Ed.2d 1
(2006) (per curiam); Dunn v. Blumstein, 405 U.S. 330, 336,
92 S.Ct. 995, 31 L.Ed.2d 274 (1972); Reynolds v. Sims,
377 U.S. 533, 561–562, 84 S.Ct. 1362, 12 L.Ed.2d 506
(1964); Yick Wo v. Hopkins, 118 U.S. 356, 370, 6 S.Ct.
1064, 30 L.Ed. 220 (1886). The Judiciary is obliged to
train a skeptical eye on any qualification of that right.
See Reynolds, supra, at 562, 84 S.Ct. 1362 (“Especially
since the right to exercise the franchise in a free and
unimpaired manner is preservative of other basic civil and
political rights, any alleged infringement of **1628  the
right of citizens to vote must be carefully and meticulously
scrutinized”).
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As against the unfettered right, however, lies the
“[c]ommon sense, as well as constitutional law ... that
government must play an active role in structuring
elections; ‘as a practical matter, there must be a substantial
regulation of elections if they are to be fair and honest and
if some sort of order, rather than chaos, is to accompany
the democratic processes.’ ” Burdick, supra, at 433, 112
S.Ct. 2059 (quoting Storer v. Brown, 415 U.S. 724, 730, 94
S.Ct. 1274, 39 L.Ed.2d 714 (1974)); see also Burdick, 504
U.S., at 433, 112 S.Ct. 2059 (“Election laws will invariably
impose some burden upon individual voters”).

Given the legitimacy of interests on both sides, we have
avoided preset levels of scrutiny in favor of a sliding-scale
balancing analysis: the scrutiny varies with the effect of
the regulation at issue. And whatever the claim, the Court
has long made a careful, ground-level appraisal both of
the practical burdens on the right to vote and of the
State's reasons for imposing those precise burdens. Thus,
in Burdick :

“A court considering [such] a challenge ... must weigh
‘the character and magnitude of the asserted injury
to the rights protected by the First and Fourteenth
*211  Amendments that the plaintiff seeks to vindicate’

against ‘the precise interests put forward by the State as
justifications for the burden imposed by its rule,’ taking
into consideration ‘the extent to which those interests
make it necessary to burden the plaintiff's rights.’ ” Id.,
at 434, 112 S.Ct. 2059 (quoting Anderson v. Celebrezze,
460 U.S. 780, 789, 103 S.Ct. 1564, 75 L.Ed.2d 547
(1983)).

The lead opinion does not disavow these basic principles.
See ante, at 1617 (discussing Burdick ); see also
ante, at 1616 – 1617 (“However slight [the] burden
may appear, ... it must be justified by relevant and
legitimate state interests sufficiently weighty to justify the
limitation” (internal quotation marks omitted)). But I
think it does not insist enough on the hard facts that our
standard of review demands.

II

Under Burdick, “the rigorousness of our inquiry into
the propriety of a state election law depends upon the
extent to which a challenged regulation burdens First
and Fourteenth Amendment rights,” 504 U.S., at 434,

112 S.Ct. 2059, upon an assessment of the “ ‘character
and magnitude of the asserted [threatened] injury,’ ” ibid.
(quoting Anderson, supra, at 789, 103 S.Ct. 1564), and an
estimate of the number of voters likely to be affected.

A

The first set of burdens shown in these cases is the travel
costs and fees necessary to get one of the limited variety
of federal or state photo identifications needed to cast

a regular ballot under the Voter ID Law. 3  The travel
is required for *212  the **1629  personal visit to a
license branch of the Indiana Bureau of Motor Vehicles
(BMV), which is demanded of anyone applying for a
driver's license or nondriver photo identification. See 458
F.Supp.2d 775, 791 (S.D.Ind.2006). The need to travel
to a BMV branch will affect voters according to their
circumstances, with the average person probably viewing
it as nothing more than an inconvenience. Poor, old,
and disabled voters who do not drive a car, however,

may find the trip prohibitive, 4  witness the fact that the
BMV *213  has far fewer license branches in each county

than there are voting precincts. 5  Marion County, for
example, has over 900 active voting precincts, see Brief

for Respondent Marion County Election Board 4, 6  yet

only 12 BMV license branches; 7  in Lake County, there
are 565 active voting precincts, see n. 6, supra, to match

up with only 8 BMV locations; 8  and Allen County, with
309 active voting precincts, see ibid., has only 3 BMV

license branches. 9  The same pattern holds in counties
with smaller populations. Brown County has 12 active

voter precincts, see ibid., and only 1 BMV office; 10

while there were 18 polling places **1630  available in

Fayette County's 2007 municipal primary, 11  there was

only 1 BMV license branch; 12  and Henry County, with 42

polling places approved for 2008 elections, 13  has only 1
BMV office.

The burden of traveling to a more distant BMV office
rather than a conveniently located polling place is
probably *214  serious for many of the individuals

who lack photo identification. 14  They almost certainly
will not own cars, see Brief for Current and Former
State Secretaries of State as Amici Curiae 11, and public
transportation in Indiana is fairly limited. According

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127154&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127154&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983118154&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983118154&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983118154&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992102833&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983118154&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008935755&pubNum=0004637&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_4637_791&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_791
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008935755&pubNum=0004637&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_4637_791&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_791


Crawford v. Marion County Election Bd., 553 U.S. 181 (2008)

128 S.Ct. 1610, 170 L.Ed.2d 574, 76 USLW 4242, 08 Cal. Daily Op. Serv. 4913...

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 13

to a report published by Indiana's Department of
Transportation in August 2007, 21 of Indiana's 92 counties

have no public transportation system at all, 15  and as
of 2000, nearly 1 in every 10 voters lived within 1 of

these 21 counties. 16  Among the counties with some public
system, 21 provide service only within certain cities, and
32 others restrict public transportation to regional county
service, *215  leaving only 18 that offer countywide public
transportation, see n. 15, supra. State officials recognize
the effect that travel costs can have on voter turnout,
as in Marion County, for example, where efforts have
been made to “establis[h] most polling places in locations
even more convenient than the statutory minimum,” in
order to “provid[e] for neighborhood voting.” Brief for
Respondent Marion County Election Board 3–4.

Although making voters travel farther than what is
convenient for most and possible for some does not
amount to a “severe” burden under Burdick, that is no
reason to ignore the burden altogether. It translates into
an obvious economic cost (whether in worktime lost, or
getting and paying for transportation) that an Indiana
voter must bear to obtain an ID.

For those voters who can afford the round trip, a
second financial hurdle appears: **1631  in order to
get photo identification for the first time, they need to
present “a birth certificate, certificate of naturalization,
U.S. veterans photo identification, U.S. military photo
identification, or a U.S. passport.” Ante, at 1620, n. 17
(lead opinion) (citing Ind. Admin. Code, tit. 140, § 7–4–3
(2008)). As the lead opinion says, the two most common of
these documents come at a price: Indiana counties charge
anywhere from $3 to $12 for a birth certificate (and in
some other States the fee is significantly higher), see ante,
at 1620, n. 17, and that same price must usually be paid
for a first-time passport, since a birth certificate is required
to prove U.S. citizenship by birth. The total fees for a

passport, moreover, are up to about $100. 17  So most
voters must pay at least one fee to get the ID necessary

to cast *216  a regular ballot. 18  As with the travel costs,
these fees are far from shocking on their face, but in
the Burdick analysis it matters that both the travel costs
and the fees are disproportionately heavy for, and thus
disproportionately likely to deter, the poor, the old, and
the immobile.

B

To be sure, Indiana has a provisional-ballot exception
to the ID requirement for individuals the State considers

“indigent” 19  as well as those with religious objections
to being photographed, see ante, at 1621 (lead opinion),
and this sort of exception could in theory provide a way
around the costs of procuring an ID. But Indiana's chosen
exception does not amount to much relief.

The law allows these voters who lack the necessary ID
to sign the pollbook and cast a provisional ballot. See
458 F.Supp.2d, at 786 (citing Ind.Code Ann. § 3–11–8–
25.1 (West Supp.2007)). As the lead opinion recognizes,
though, ante, at 1621, that is only the first step; to have
the provisional ballot counted, a voter must then appear
in person before the circuit court clerk or county election
board within 10 days of the election, to sign an affidavit
attesting to indigency or religious objection to being

photographed (or to present an *217  ID at that point), 20

see 458 F.Supp.2d, at 786. Unlike the trip to the BMV
(which, assuming **1632  things go smoothly, needs to be
made only once every four years for renewal of nondriver
photo identification, see id., at 791), this one must be taken
every time a poor person or religious objector wishes to
vote, because the State does not allow an affidavit to count
in successive elections. And unlike the trip to the BMV
(which at least has a handful of license branches in the
more populous counties), a county has only one county
seat. Forcing these people to travel to the county seat every
time they try to vote is particularly onerous for the reason
noted already, that most counties in Indiana either lack
public transportation or offer only limited coverage. See
supra, at 1616.

That the need to travel to the county seat each election
amounts to a high hurdle is shown in the results of the 2007
municipal elections in Marion County, to which Indiana's
Voter ID Law applied. Thirty-four provisional ballots
were cast, but only two provisional voters made it to
the county clerk's office within the 10 days. See Brief for
Respondent Marion County Election Board 8–9. All 34 of
these aspiring voters appeared at the appropriate precinct;
33 of them provided a signature, and every signature
matched the one on file; and 26 of the 32 voters whose
ballots were not counted had a history of voting in Marion
County elections. See id., at 9.
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All of this suggests that provisional ballots do not obviate
the burdens of getting photo identification. And even
if that were not so, the provisional-ballot option would
be inadequate *218  for a further reason: the indigency
exception by definition offers no relief to those voters who
do not consider themselves (or would not be considered)
indigent but as a practical matter would find it hard,
for nonfinancial reasons, to get the required ID (most
obviously the disabled).

C

Indiana's Voter ID Law thus threatens to impose serious
burdens on the voting right, even if not “severe” ones, and
the next question under Burdick is whether the number
of individuals likely to be affected is significant as well.
Record evidence and facts open to judicial notice answer
yes.

Although the District Court found that petitioners failed
to offer any reliable empirical study of numbers of voters

affected, see ante, at 1621 – 1622 (lead opinion), 21  we may
accept that court's rough calculation that 43,000 voting-
age residents lack the kind of identification card required
by Indiana's law. See 458 F.Supp.2d, at 807. The District
Court made that estimate by comparing BMV records
reproduced in petitioners' statistician's report with U.S.
Census Bureau figures for Indiana's voting-age population
in 2004, see ibid., and the State does not argue that these
raw data are unreliable.

The State, in fact, shows no discomfort with the
District Court's finding that an “estimated 43,000
individuals” (about 1% of the State's voting-age
population) lack a qualifying ID. Brief for State
Respondents 25. If the State's willingness to take that
number is surprising, it may be less so in light of
the District Court's observation that “several factors ...
suggest the percentage of Indiana's voting age population
with photo identification is actually lower **1633  than

99%,” *219  458 F.Supp.2d, at 807, n. 43, 22  a suggestion
in line with national surveys showing roughly 6%–10%
of voting-age Americans without a state-issued photo
identification card. See Brief for Petitioners in No.
07–21, pp. 39–40, n. 17 (citing National Commission
on Election Reform, To Assure Pride and Confidence:
Task Force Reports, ch. VI: Verification of Identity,
p. 4 (Aug.2001), http://webstorage 3.mcpa.virginia.edu/

commissions/comm_2001_taskforce.pdf). We have been
offered no reason to think that Indiana does a
substantially better job of distributing IDs than other

States. 23

*220  So a fair reading of the data supports the District
Court's finding that around 43,000 Indiana residents lack
the needed identification, and will bear the burdens the law
imposes. To be sure, the 43,000 figure has to be discounted
to some extent, residents of certain nursing homes being
exempted from the photo identification requirement. 458
F.Supp.2d, at 786. But the State does not suggest that
this narrow exception could possibly reduce 43,000 to an

insubstantial number. 24

**1634  The upshot is this. Tens of thousands of voting-
age residents lack the necessary photo identification. A
large proportion of them are likely to be in bad shape
economically, *221  see 472 F.3d 949, 951 (C.A.7 2007)
(“No doubt most people who don't have photo ID are
low on the economic ladder”); cf. Bullock v. Carter, 405
U.S. 134, 144, 92 S.Ct. 849, 31 L.Ed.2d 92 (1972) (“[W]e
would ignore reality were we not to recognize that this
system falls with unequal weight on voters ... according

to their economic status”). 25  The Voter ID Law places
hurdles in the way of either getting an ID or of voting
provisionally, and they translate into nontrivial economic
costs. There is accordingly no reason to doubt that a
significant number of state residents will be discouraged
or disabled from voting. Cf. 458 F.Supp.2d, at 823 (“We
do not doubt that such individuals exist somewhere, even
though Plaintiffs were unable to locate them”); 472 F.3d,
at 952 (“No doubt there are at least a few [whom the law
will deter from voting] in Indiana ...”); see also ante, at
1621 (lead opinion).

Petitioners, to be sure, failed to nail down precisely how
great the cohort of discouraged and totally deterred voters
will be, but empirical precision beyond the foregoing
numbers has never been demanded for raising a voting-
rights claim. Cf. Washington State Grange v. Washington
State Republican Party, 552 U.S. 442, 461 – 462, 128
S.Ct. 1184, 1197, 170 L.Ed.2d 151 (2008) (ROBERTS,
C. J., concurring) (“Nothing in my analysis requires the
parties to produce studies regarding voter perceptions on
this score”); Dunn, 405 U.S., at 335, n. 5, 92 S.Ct. 995,
31 L.Ed.2d 274  (“[I]t would be difficult to determine
precisely how many would-be voters throughout the

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008935755&pubNum=0004637&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_4637_807&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_807
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008935755&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008935755&pubNum=4637&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_4637_786&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_786
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008935755&pubNum=4637&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_4637_786&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_786
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011110020&pubNum=0000506&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_506_951&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_951
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127079&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127079&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008935755&pubNum=0004637&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_4637_823&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_823
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011110020&pubNum=0000506&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_506_952&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_952
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011110020&pubNum=0000506&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_506_952&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_952
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015506408&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_708_1197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1197
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015506408&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_708_1197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1197
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015506408&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_708_1197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1197
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127087&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127087&pubNum=708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Crawford v. Marion County Election Bd., 553 U.S. 181 (2008)

128 S.Ct. 1610, 170 L.Ed.2d 574, 76 USLW 4242, 08 Cal. Daily Op. Serv. 4913...

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 15

country cannot vote because of durational residence
*222  requirements”); Bullock, supra, at 144, 92 S.Ct. 849

(taking account of “the obvious likelihood” that candidate
filing fees would “fall more heavily on the less affluent
segment of the community, whose favorites may be unable
to pay the large costs”). While of course it would greatly
aid a plaintiff to establish his claims beyond mathematical
doubt, he does enough to show that serious burdens are
likely.

Thus, petitioners' case is clearly strong enough to prompt
more than a cursory examination of the State's asserted
interests. And the fact that Indiana's photo identification
requirement is one of the most restrictive in the country,
see Brief for Current and Former State Secretaries of
State as Amici Curiae 27–30 (compiling state voter-
identification statutes); see also Brief for State of Texas

et al. as **1635  Amici Curiae 10–13 (same), 26  makes
a critical examination of the *223  State's claims all
the more in order. Cf. Randall v. Sorrell, 548 U.S. 230,
253, 126 S.Ct. 2479, 165 L.Ed.2d 482 (2006) (plurality
opinion) (citing as a “danger sig[n]” that “contribution
limits are substantially lower than ... comparable limits
in other States,” and concluding that “[w]e consequently
must examine the record independently and carefully to
determine whether [the] limits are ‘closely drawn’ to match
the State's interests”); id., at 284, 288, 126 S.Ct. 2479
(SOUTER, J., dissenting) (finding that deference was
appropriate on the reasoning that limits were “consistent
with limits set by the legislatures of many other States, all
of them with populations larger than Vermont's,” and that
“[t]he Legislature of Vermont evidently tried to account
for the realities of campaigning in Vermont”).

III

Because the lead opinion finds only “limited” burdens on
the right to vote, see ante, at 1620, it avoids a hard look
at the State's claimed interests. See ante, at 1616 – 1620.
But having found the Voter ID Law burdens far from
trivial, I have to make a rigorous assessment of “ ‘the
precise interests put forward by the State as justifications
for the burden imposed by its rule,’ [and] ‘the extent to
which those interests *224  make it necessary to burden
the plaintiff's rights.’ ” **1636  Burdick, 504 U.S., at 434,
112 S.Ct. 2059 (quoting Anderson, 460 U.S., at 789, 103
S.Ct. 1564).

As this quotation from Burdick indicates, the interests
claimed to justify the regulatory scheme are subject to
discount in two distinct ways. First, the generalities raised
by the State have to be shaved down to the precise “aspect
[s of claimed interests] addressed by the law at issue.”
California Democratic Party v. Jones, 530 U.S. 567, 584,
120 S.Ct. 2402, 147 L.Ed.2d 502 (2000) (emphasis deleted);
see ibid. (scrutiny of state interests “is not to be made in
the abstract, by asking whether [the interests] are highly
significant values; but rather by asking whether the aspect
of [those interests] addressed by the law at issue is highly
significant” (emphasis in original)). And even if the State
can show particularized interests addressed by the law,
those interests are subject to further discount depending
on “the extent to which [they] make it necessary to burden
the plaintiff's rights.” Burdick, supra, at 434, 112 S.Ct.
2059 (internal quotation marks omitted).

As the lead opinion sees it, the State has offered four
related concerns that suffice to justify the Voter ID Law:
modernizing election procedures, combating voter fraud,
addressing the consequences of the State's bloated voter
rolls, and protecting public confidence in the integrity of
the electoral process. See ante, at 1616 – 1620. On closer
look, however, it appears that the first two (which are
really just one) can claim modest weight at best, and the
latter two if anything weaken the State's case.

A

The lead opinion's discussion of the State's reasons
begins with the State's asserted interests in “election
modernization,” ante, at 1617 – 1618, and in combating
voter fraud, see ante, at 1618 – 1620. Although these are
given separate headings, any line drawn between them
is unconvincing; as I understand *225  it, the “effort to
modernize elections,” Brief for State Respondents 12, is
not for modernity's sake, but to reach certain practical

(or political) objectives. 27  In any event, if a proposed
modernization were in fact aimless, if it were put forward
as change for change's sake, a State could not justify any
appreciable burden on the right to vote that might ensue;
useless technology has no constitutional value. And in fact
that is not the case here. The State says that it adopted
the ID law principally to combat voter fraud, and it is this
claim, not the slogan of “election modernization,” that
warrants attention.
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1

There is no denying the abstract importance, the
compelling nature, of combating voter fraud. See Purcell,
549 U.S., at 4, 127 S.Ct. 5 (acknowledging “the State's
compelling interest in preventing voter fraud”); cf. Eu v.
San Francisco County Democratic Central Comm., 489
U.S. 214, 231, 109 S.Ct. 1013, 103 L.Ed.2d 271 (1989) (“A
State indisputably has a compelling interest in preserving
the integrity of its election process”). But it takes several
steps to get beyond the level of abstraction here.

To begin with, requiring a voter to show photo
identification before casting a regular ballot addresses
only one form of voter fraud: in-person voter
impersonation. The photo identification requirement
leaves untouched the problems of absentee-ballot **1637
fraud, which (unlike in-person voter impersonation) is
a documented problem in Indiana, see 458 F.Supp.2d,
at 793; of registered voters voting more than once (but
maintaining their own identities) in different counties
or in different States; of felons and other disqualified
individuals voting in their own names; of vote buying;
or, for that matter, of ballot stuffing, ballot miscounting,
voter *226  intimidation, or any other type of corruption
on the part of officials administering elections. See Brief
for Brennan Center for Justice et al. as Amici Curiae 7.

And even the State's interest in deterring a voter from
showing up at the polls and claiming to be someone he
is not must, in turn, be discounted for the fact that the
State has not come across a single instance of in-person
voter impersonation fraud in all of Indiana's history.
See 458 F.Supp.2d, at 792–793; see also ante, at 1618 –
1620 (lead opinion). Neither the District Court nor the
Indiana General Assembly that passed the Voter ID Law
was given any evidence whatsoever of in-person voter
impersonation fraud in the State. See 458 F.Supp.2d,
at 793. This absence of support is consistent with the
experience of several veteran poll watchers in Indiana,
each of whom submitted testimony in the District Court
that he had never witnessed an instance of attempted
voter impersonation fraud at the polls. Ibid. It is also
consistent with the dearth of evidence of in-person voter
impersonation in any other part of the country. See ante,
at 1619, n. 12 (lead opinion) (conceding that there are at
most “scattered instances of in-person voter fraud”); see
also Brief for Brennan Center for Justice, supra, at 11–

25 (demonstrating that “the national evidence—including
the very evidence relied on by the courts below—suggests
that the type of voting fraud that may be remedied
by a photo ID requirement is virtually nonexistent: the
‘problem’ of voter impersonation is not a real problem at

all”). 28

The State responds to the want of evidence with the
assertion that in-person voter impersonation fraud is hard
to detect. *227  But this is like saying the “man who

wasn't there” is hard to spot, 29  and to know whether
difficulty in detection accounts for the lack of evidence one
at least has to ask whether in-person voter impersonation
is (or would be) relatively harder to ferret out than other
kinds of fraud (e.g., by absentee ballot) which the State
has had no trouble documenting. The answer seems to
be no; there is reason to think that “impersonation of
voters is ... the most likely type of fraud to be discovered.”
U.S. Election Assistance Commission, Election
Crimes: An Initial Review and Recommendations
for Future Study 9 (Dec.2006) (hereinafter EAC
Report), http://www.eac.gov/clearinghouse/docs/reports–
and–surveys–2006election crimes.pdf/
attachment_download/file. This is in part because an
individual who impersonates another at the polls commits
his fraud in the open, under the scrutiny of local
pollworkers who may well recognize a fraudulent voter
when they hear who he claims to be. See Brief for
Respondent **1638  Marion County Election Board 6
(“[P]recinct workers may recognize an imposter, and
precinct election workers have the authority to challenge
persons appearing to vote if the election board member ‘is
not satisfied that a person who offers to vote is the person
who the person represents the person to be’ ” (quoting
Ind.Code Ann. § 3–11–8–27 (West 2006))).

The relative ease of discovering in-person voter
impersonation is also owing to the odds that any such
fraud will be committed by “organized groups such as
campaigns or political parties” rather than by individuals
acting alone. L. Minnite & D. Callahan, Securing the
Vote: An Analysis of Election Fraud 14 (2003), http://
www.demos.org/pubs/EDR_=_Securing_the_vote.pdf. It
simply is not worth it for individuals acting alone to
commit in-person voter impersonation, which is relatively
ineffectual for the foolish few *228  who may commit
it. If an imposter gets caught, he is subject to severe
criminal penalties. See, e.g., Ind.Code Ann. § 3–14–2–
9 (West 2006)(making it a felony “knowingly [to] vot[e]

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010490743&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010490743&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989027115&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989027115&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989027115&pubNum=0000708&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008935755&pubNum=0004637&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_4637_793&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_793
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008935755&pubNum=0004637&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_4637_793&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_793
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008935755&pubNum=0004637&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_4637_792&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_792
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008935755&pubNum=0004637&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_4637_792&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_792
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008935755&pubNum=0004637&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_4637_793&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_793
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008935755&pubNum=0004637&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=RP&fi=co_pp_sp_4637_793&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_793
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000009&cite=INS3-11-8-27&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000009&cite=INS3-14-2-9&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000009&cite=INS3-14-2-9&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Crawford v. Marion County Election Bd., 553 U.S. 181 (2008)

128 S.Ct. 1610, 170 L.Ed.2d 574, 76 USLW 4242, 08 Cal. Daily Op. Serv. 4913...

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 17

or offe[r] to vote at an election when the person is not
registered or authorized to vote”); § 3–14–2–11 (with
certain exceptions, “a person who knowingly votes or
offers to vote in a precinct except the one in which the
person is registered and resides” commits a felony); §
3–14–2–12(1) (making it a felony “knowingly [to] vot[e]
or mak[e] application to vote in an election in a name
other than the person's own”); § 3–14–2–12(2) (a person
who, “having voted once at an election, knowingly applies
to vote at the same election in the person's own name
or any other name” commits a felony); see also 42
U.S.C. § 1973i(e)(1) (any individual who “votes more
than once” in certain federal elections “shall be fined
not more than $10,000 or imprisoned not more than
five years, or both”). And even if he succeeds, the
imposter gains nothing more than one additional vote
for his candidate. See EAC Report 9 (in-person voter
impersonation “is an inefficient method of influencing
an election”); J. Levitt, The Truth About Voter
Fraud 7 (2007), online at http://truthaboutfraud. org/
pdf/TruthAboutVoterFraud.pdf (“[F]raud by individual
voters is a singularly foolish and ineffective way to attempt
to win an election. Each act of voter fraud in connection
with a federal election risks five years in prison and a
$10,000 fine, in addition to any state penalties. In return,
it yields at most one incremental vote. That single extra
vote is simply not worth the price” (footnote omitted)); cf.
472 F.3d, at 951 (“[A] vote in a political election rarely has
any instrumental value, since elections for political office
at the state or federal level are never decided by just one
vote” (emphasis in original)).

In sum, fraud by individuals acting alone, however
difficult to detect, is unlikely. And while there may
be greater incentives for organized groups to engage
in broad-gauged in-person *229  voter impersonation
fraud, see Minnite & Callahan, supra, at 20, it is also far
more difficult to conceal larger enterprises of this sort. The
State's argument about the difficulty of detecting the fraud
lacks real force.

2

Nothing else the State has to say does much to bolster
its case. The State argues, for example, that even without
evidence of in-person voter impersonation in Indiana, it
is enough for the State to show that “opportunities [for
such fraud] are transparently obvious in elections without

identification checks,” Brief for State Respondent 54. Of
course they are, but Indiana elections before the Voter ID
Law were not run “without identification checks”; on the
contrary, as the Marion County Election Board informs
us, “[t]ime-tested systems were in place to detect in-person
voter impersonation fraud before the challenged statute
was enacted,” Brief for Respondent Marion County
Election Board 6. These included hiring pollworkers
**1639  who were precinct residents familiar with

the neighborhood, and making signature comparisons,
each effort being supported by the criminal provisions
mentioned before. Id., at 6–8.

For that matter, the deterrence argument can do only so
much work, since photo identification is itself hardly a
failsafe against impersonation. Indiana knows this, and
that is why in 2007 the State began to issue redesigned

driver's licenses with digital watermarking. 30  The State
has made this shift precisely because, in the words of its
BMV, “visual inspection is not adequate to determine
the authenticity” of driver's licenses. See Indiana BMV,
supra n. 30. Indeed, the BMV explains that the digital
watermark (which can be scanned using equipment that,
so far, Indiana does not use *230  at polling places)
is needed to “tak[e] the guesswork out of inspection.”

Ibid. 31  So, at least until polling places have the machines
and special software to scan the new driver's licenses, and
until all the licenses with the older designs expire (the
licenses issued after 2006 but before the 2007 redesigning
are good until 2012, see 458 F.Supp.2d, at 791), Indiana's
law does no more than ensure that any in-person voter
fraud will take place with fake IDs, not attempted
signature forgery.

Despite all this, I will readily stipulate that a State has an
interest in responding to the risk (however small) of in-
person voter impersonation. See ante, at 1611 – 1612 (lead
opinion). I reach this conclusion, like others accepted by
the Court, because “ ‘[w]here a legislature has significantly
greater institutional expertise, as, for example, in the field
of election regulation, the Court in practice defers to
empirical legislative judgments.’ ” Randall, 548 U.S., at
285, 126 S.Ct. 2479 (SOUTER, J., dissenting) (quoting
Nixon v. Shrink Missouri Government PAC, 528 U.S. 377,
402, 120 S.Ct. 897, 145 L.Ed.2d 886 (2000) (BREYER, J.,
concurring)). Weight is owed to the legislative judgment as
such. But the ultimate valuation of the particular interest
a State asserts has to take account of evidence against it
as well as legislative judgments for it (certainly when the
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law is one of the most restrictive of its kind, see n. 26,
supra ), and on this record it would be unreasonable to
accord this assumed state interest more than very modest

significance. 32

**1640  *231  3

The antifraud rationale is open to skepticism on one
further ground, what Burdick spoke of as an assessment
of the degree of necessity for the State's particular course
of action. Two points deserve attention, the first being
that the State has not even tried to justify its decision
to implement the photo identification requirement
immediately on passage of the new law. A phase-in period
would have given the State time to distribute its newly
designed licenses, and to make a genuine effort to get
them to individuals in need, and a period for transition
is exactly what the Commission on Federal Election
Reform, headed by former President Carter and former
Secretary of State Baker, recommended in its report. See
Building Confidence in U.S. Elections § 2.5 (Sept.2005),
App. 136, 140 (hereinafter Carter–Baker Report) (“For
the next two federal elections, until January 1, 2010, in
states that require voters to present ID at the polls, voters
who fail to do so should nonetheless be allowed to cast
a provisional ballot, and their ballot would count if their
signature is verified”). During this phase-in period, the
report said, States would need to make “efforts to ensure
that all voters are provided convenient opportunities to
obtain” the required identification. Id., at 141. The former
President and former Secretary of State explained this
recommendation in an op-ed essay:

“Yes, we are concerned about the approximately 12
percent of citizens who lack a driver's license. So we
proposed that states finally assume the responsibility
to seek out citizens to both register voters and
providethem *232  with free ID's that meet federal
standards. States should open new offices, use social
service agencies and deploy mobile offices to register
voters. By connecting ID's to registration, voting
participation will be expanded.” Carter & Baker,
Voting Reform Is in the Cards, N.Y. Times, Sept. 23,
2005, p. A19.

Although Indiana claims to have adopted its ID
requirement relying partly on the Carter–Baker Report,
see Brief for State Respondents 5, 13, 49; see also ante, at

1618 (lead opinion), the State conspicuously rejected the
Carter-Baker Report's phase-in recommendation aimed
at reducing the burdens on the right to vote, and just as
conspicuously fails even to try to explain why.

What is left of the State's claim must be downgraded
further for one final reason: regardless of the interest
the State may have in adopting a photo identification
requirement as a general matter, that interest in no
way necessitates the particular burdens the Voter ID
Law imposes on poor people and religious objectors.
Individuals unable to get photo identification are forced
to travel to the county seat every time they wish to
exercise the franchise, and they have to get there within 10
days of the election. See supra, at 1617 – 1618. Nothing
about the State's interest in fighting voter fraud justifies
this requirement of a postelection trip to the county seat
instead of some verification process at the polling places.

In briefing this Court, the State responds by pointing
to an interest in keeping lines at polling places short.
See Brief for State Respondents 58. It warns that “[i]f
election workers—a scarce resource in any election—must
attend to the details of validating provisional ballots,
voters may have to wait longer to vote,” and it assures
us that “[n]othing deters voting so much as long lines
at the polls.” Ibid. But this argument fails on its own
terms, for whatever might be the number of individuals
casting a provisional ballot, *233  the State could simply
allow voters to sign the indigency affidavit at the polls

subject to review **1641  there after the election. 33  After
all, the Voter ID Law already requires voters lacking
photo identification to sign, at the polling site, an affidavit
attesting to proper registration. See 458 F.Supp.2d, at 786.

Indeed, the State's argument more than fails; it backfires,
in implicitly conceding that a not-insignificant number
of individuals will need to rely on the burdensome
provisional-ballot mechanism. What is more, as the
District Court found, the Voter ID Law itself actually
increases the likelihood of delay at the polls. Since any
minor discrepancy between a voter's photo identification
card and the registration information may lead to a
challenge, “the opportunities for presenting challenges
ha[ve] increased as a result of the photo identification
requirements.” Id., at 789; cf. 472 F.3d, at 955 (Evans, J.,
dissenting) (“The potential for mischief with this law is
obvious. Does the name on the ID ‘conform’ to the name
on the voter registration list? If the last name of a newly
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married woman is on the ID but her maiden name is on the
registration list, does it conform? If a name is misspelled
on one—Schmit versus Schmitt—does it conform? If a
‘Terence’ appears on one and a shortened ‘Terry’ on the
other, does it conform?”).

B

The State's asserted interests in modernizing elections
and combating fraud are decidedly modest; at best,
they fail to offset the clear inference that thousands of
Indiana citizens will be discouraged from voting. The two
remaining justifications, meanwhile, actually weaken the
State's case.

*234  The lead opinion agrees with the State that “the
inflation of its voter rolls provides further support for its
enactment of” the Voter ID Law. Ante, at 1619. This is a
puzzling conclusion, given the fact, which the lead opinion
notes, that the National Government filed a complaint
against Indiana, containing this allegation:

“Indiana has failed to conduct a general program
that makes a reasonable effort to identify and remove
ineligible voters from the State's registration list; has
failed to remove such ineligible voters; and has failed
to engage in oversight actions sufficient to ensure that
local election jurisdictions identify and remove such
ineligible voters.” App. 309, 312.

The Federal Government and the State agreed to settle the
case, and a consent decree and order have been entered,
see ante, at 1619 – 1620, requiring Indiana to fulfill its list-
maintenance obligations under § 8 of the National Voter
Registration Act of 1993, 107 Stat. 82, 42 U.S.C. § 1973gg–
6.

How any of this can justify restrictions on the right to
vote is difficult to say. The State is simply trying to take
advantage of its own wrong: if it is true that the State's
fear of in-person voter impersonation fraud arises from
its bloated voter checklist, the answer to the problem
is in the State's own hands. The claim that the State
has an interest in addressing a symptom of the problem
(alleged impersonation) rather than the problem itself (the
negligently maintained bloated rolls) is thus self-defeating;
it shows that the State has no justifiable need to burden
the right to vote as it does, and it suggests **1642  that the

State is not as serious about combating fraud as it claims

to be. 34

*235  The State's final justification, its interest in
safeguarding voter confidence, similarly collapses. The
problem with claiming this interest lies in its connection to
the bloated voter rolls; the State has come up with nothing
to suggest that its citizens doubt the integrity of the State's
electoral process, except its own failure to maintain its
rolls. The answer to this problem is not to burden the right
to vote, but to end the official negligence.

It should go without saying that none of this is to
deny States' legitimate interest in safeguarding public
confidence. The Court has, for example, recognized that
fighting perceptions of political corruption stemming
from large political contributions is a legitimate and
substantial state interest, underlying not only campaign
finance laws, but bribery and antigratuity statutes as well.
See Nixon, 528 U.S., at 390, 120 S.Ct. 897, 145 L.Ed.2d
886. But the force of the interest depends on the facts (or
plausibility of the assumptions) said to justify invoking it.
See id., at 391, 120 S.Ct. 897 (“The quantum of empirical
evidence needed to satisfy heightened judicial scrutiny of
legislative judgments will vary up or down with the novelty
and plausibility of the justification raised”). While we
found in Nixon that “there is little reason to doubt that
sometimes large contributions will work actual corruption
of our political system, and no reason to question the
existence of a corresponding suspicion among voters,”
id., at 395, 120 S.Ct. 897, there is plenty of reason to be
doubtful here, both about the reality and the perception.
It is simply not plausible to assume here, with no evidence
of in-person voter impersonation fraud in a State, and
very little of it nationwide, that a public perception
of such fraud is nevertheless “inherent” in an election
system providing severe criminal penalties for fraud and
mandating signature checks at the polls. Cf. id., at 390, 120
S.Ct. 897 (“[T]he perception of corruption [is] ‘inherent
in a regime of large individual financial contributions' to
candidates for public office” (quoting Buckley v. Valeo,
424 U.S. 1, 27, 96 S.Ct. 612, 46 L.Ed.2d 659 (1976) (per
curiam))).

*236  C

Without a shred of evidence that in-person voter
impersonation is a problem in the State, much less a
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crisis, Indiana has adopted one of the most restrictive
photo identification requirements in the country. The
State recognizes that tens of thousands of qualified
voters lack the necessary federally issued or state-
issued identification, but it insists on implementing the
requirement immediately, without allowing a transition
period for targeted efforts to distribute the required
identification to individuals who need it. The State hardly
even tries to explain its decision to force indigents or
religious objectors to travel all the way to their county seats
every time they wish to vote, and if there is any waning of
confidence in the administration of elections it probably
owes more to the State's violation of federal election law
than to any imposters at the polling places. It is impossible
to say, on this record, that the State's interest in adopting
its signally inhibiting photo identification requirement
**1643  has been shown to outweigh the serious burdens

it imposes on the right to vote.

If more were needed to condemn this law, our own
precedent would provide it, for the calculation revealed
in the Indiana statute crosses a line when it targets the
poor and the weak. Cf. Anderson, 460 U.S., at 793, 103
S.Ct. 1564, 75 L.Ed.2d 547  (“[I]t is especially difficult
for the State to justify a restriction that limits political
participation by an identifiable political group whose
members share a particular viewpoint, associational
preference, or economic status”). If the Court's decision
in Harper v. Virginia Bd. of Elections, 383 U.S. 663, 86
S.Ct. 1079, 16 L.Ed.2d 169 (1966), stands for anything, it
is that being poor has nothing to do with being qualified
to vote. Harper made clear that “[t]o introduce wealth or
payment of a fee as a measure of a voter's qualifications is
to introduce a capricious or irrelevant factor.” Id., at 668,
86 S.Ct. 1079. The State's requirements here, that people
without cars travel to a motor vehicle registry and that the
poor who fail to do that get to their county seats within
10 days of *237  every election, likewise translate into
unjustified economic burdens uncomfortably close to the
outright $1.50 fee we struck down 42 years ago. Like that
fee, the onus of the Indiana law is illegitimate just because
it correlates with no state interest so well as it does with
the object of deterring poorer residents from exercising the
franchise.

* * *

The Indiana Voter ID Law is thus unconstitutional: the
state interests fail to justify the practical limitations placed
on the right to vote, and the law imposes an unreasonable
and irrelevant burden on voters who are poor and old.
I would vacate the judgment of the Seventh Circuit, and
remand for further proceedings.

Justice BREYER, dissenting.
Indiana's statute requires registered voters to present
photo identification at the polls. It imposes a burden
upon some voters, but it does so in order to prevent
fraud, to build confidence in the voting system, and
thereby to maintain the integrity of the voting process.
In determining whether this statute violates the Federal
Constitution, I would balance the voting-related interests
that the statute affects, asking “whether the statute
burdens any one such interest in a manner out of
proportion to the statute's salutary effects upon the others
(perhaps, but not necessarily, because of the existence
of a clearly superior, less restrictive alternative).” Nixon
v. Shrink Missouri Government PAC, 528 U.S. 377, 402,
120 S.Ct. 897, 145 L.Ed.2d 886 (2000) (BREYER, J.,
concurring); ante, at 1616 – 1617 (lead opinion) (similar
standard); ante, at 1613 – 1614 (SOUTER, J., dissenting)
(same). Applying this standard, I believe the statute is
unconstitutional because it imposes a disproportionate
burden upon those eligible voters who lack a driver's
license or other statutorily valid form of photo ID.

Like Justice STEVENS, I give weight to the fact that a
national commission, chaired by former President Jimmy
*238  Carter and former Secretary of State James Baker,

studied the issue and recommended that States should
require voter photo IDs. See Report of the Commission
on Federal Election Reform, Building Confidence in U.S.
Elections § 2.5 (Sept.2005) (Carter–Baker Report), App.
136–144. Because the record does not discredit the Carter–
Baker Report or suggest that Indiana is exceptional, I
see nothing to prevent Indiana's Legislature (or a federal
court considering the constitutionality of the statute) from
taking account of the **1644  legislatively relevant facts
the report sets forth and paying attention to its expert
conclusions. Thus, I share the general view of the lead
opinion insofar as it holds that the Constitution does not
automatically prohibit Indiana from enacting a photo ID
requirement. Were I also to believe, as Justice STEVENS
believes, that the burden imposed by the Indiana statute
on eligible voters who lack photo IDs is indeterminate
“on the basis of the record that has been made in this
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litigation,” ante, at 1622 – 1623, or were I to believe,
as Justice SCALIA believes, that the burden the statute
imposes is “minimal” or “justified,” ante, at 1613 (opinion
concurring in judgment), then I too would reject the
petitioners' facial attack, primarily for the reasons set
forth in Part II of the lead opinion, see ante, at 1616 – 1620.

I cannot agree, however, with Justice STEVENS' or
Justice SCALIA's assessment of the burdens imposed by
the statute. The Carter–Baker Commission conditioned its
recommendation upon the States' willingness to ensure
that the requisite photo IDs “be easily available and issued
free of charge” and that the requirement be “phased in”
over two federal election cycles, to ease the transition.
Carter–Baker Report, App. 139, 140. And as described in
Part II of Justice SOUTER's dissenting opinion, see ante,
at 1614 – 1621, Indiana's law fails to satisfy these aspects
of the Commission's recommendation.

For one thing, an Indiana nondriver, most likely to
be poor, elderly, or disabled, will find it difficult and
expensive to *239  travel to the Bureau of Motor Vehicles,
particularly if he or she resides in one of the many Indiana
counties lacking a public transportation system. See ante,
at 1616 – 1617 (SOUTER, J., dissenting) (noting that out
of Indiana's 92 counties, 21 have no public transportation
system at all and 32 others restrict public transportation
to regional county service). For another, many of these
individuals may be uncertain about how to obtain the
underlying documentation, usually a passport or a birth
certificate, upon which the statute insists. And some may
find the costs associated with these documents unduly
burdensome (up to $12 for a copy of a birth certificate; up
to $100 for a passport). By way of comparison, this Court
previously found unconstitutionally burdensome a poll
tax of $1.50 (less than $10 today, inflation adjusted). See
Harper v. Virginia Bd. of Elections, 383 U.S. 663, 664, n.
1, 666, 86 S.Ct. 1079, 16 L.Ed.2d 169 (1966); ante, at 1643
(SOUTER, J., dissenting). Further, Indiana's exception
for voters who cannot afford this cost imposes its own
burden: a postelection trip to the county clerk or county
election board to sign an indigency affidavit after each
election. See ante, at 1617 – 1618 (same).

By way of contrast, two other States—Florida and
Georgia—have put into practice photo ID requirements
significantly less restrictive than Indiana's. Under the
Florida law, the range of permissible forms of photo ID is
substantially greater than in Indiana. See Fla. Stat. Ann.

§ 101.043(1) (West Supp.2008) (including a debit or credit
card, a student ID, a retirement center ID, a neighborhood
association ID, and a public assistance ID). Moreover, a
Florida voter who lacks photo ID may cast a provisional
ballot at the polling place that will be counted if the State
determines that his signature matches the one on his voter
registration form. §§ 101.043(2); 101.048(2)(b).

Georgia restricts voters to a more limited list of acceptable
photo IDs than does Florida, but accepts in addition to
proof of voter registration a broader range of underlying
documentation *240  than does **1645  Indiana. See
Ga.Code Ann. § 21–2–417 (Supp.2007); Ga. Comp. Rules
& Regs., Rule 183–1–20.01 (2006) (permissible underlying
documents include a paycheck stub, Social Security,
Medicare, or Medicaid statement, school transcript, or
federal affidavit of birth, as long as the document includes
the voter's full name and date of birth). Moreover,
a Federal District Court found that Georgia “has
undertaken a serious, concerted effort to notify voters who
may lack Photo ID cards of the Photo ID requirement,
to inform those voters of the availability of free [state-
issued] Photo ID cards or free Voter ID cards, to instruct
the voters concerning how to obtain the cards, and to
advise the voters that they can vote absentee by mail
without a Photo ID.” Common Cause/Georgia v. Billups,
504 F.Supp.2d 1333, 1380 (N.D.Ga.2007). While Indiana
allows only certain groups such as the elderly and disabled
to vote by absentee ballot, in Georgia any voter may vote
absentee without providing any excuse, and (except where
required by federal law) need not present a photo ID
in order to do so. Compare Ind.Code Ann. § 3–11–4–1
(West 2006) with Ga.Code Ann. § 21–2–381 (Supp.2007).
Finally, neither Georgia nor Florida insists, as Indiana
does, that indigent voters travel each election cycle to
potentially distant places for the purposes of signing an
indigency affidavit.

The record nowhere provides a convincing reason why
Indiana's photo ID requirement must impose greater
burdens than those of other States, or than the Carter–
Baker Commission recommended nationwide. Nor is
there any reason to think that there are proportionately
fewer such voters in Indiana than elsewhere in the
country (the District Court's rough estimate was 43,000).
See 458 F.Supp.2d 775, 807 (S.D.Ind.2006). And I
need not determine the constitutionality of Florida's
or Georgia's requirements (matters not before us), in
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order to conclude that Indiana's requirement imposes a
significantly harsher, unjustified burden.

*241  Of course, the Carter–Baker Report is not the
Constitution of the United States. But its findings
are highly relevant to both legislative and judicial
determinations of the reasonableness of a photo ID
requirement; to the related necessity of ensuring that
all those eligible to vote possess the requisite IDs; and
to the presence of alternative methods of ensuring that
possession, methods that are superior to those that
Indiana's statute sets forth. The Commission's findings,
taken together with the considerations set forth in Part

II of Justice STEVENS' opinion, and Part II of Justice
SOUTER's dissenting opinion, lead me to the conclusion
that while the Constitution does not in general prohibit
Indiana from enacting a photo ID requirement, this
statute imposes a disproportionate burden upon those
without valid photo IDs. For these reasons, I dissent.
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Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the

convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.

1 Senate Enrolled Act No. 483, 2005 Ind. Acts p.2005.

2 The affidavit must state that (1) the person executing the affidavit is the same individual who cast the provisional ballot
on election day; and (2) the affiant is indigent and unable to obtain proof of identification without paying a fee or has a
religious objection to being photographed. Ind.Code Ann. § 3–11.7–5–2.5(c). If the election board determines that the
challenge to the affiant was based solely on a failure to present photo identification, the “county election board shall ...
find that the voter's provisional ballot is valid.” § 3–11.7–5–2.5(d).

3 Voters registering to vote for the first time in Indiana must abide by the requirements of the Help America Vote Act of
2002 (HAVA), 116 Stat. 1666, described infra, at 1617 – 1618.

4 Indiana previously imposed a fee on all residents seeking a state-issued photo identification. At the same time that the
Indiana Legislature enacted SEA 483, it also directed the Bureau of Motor Vehicles (BMV) to remove all fees for state-
issued photo identification for individuals without a driver's license who are at least 18 years old. See 2005 Ind. Acts
p.2017, § 18.

5 Specifically, the plaintiffs were William Crawford, Joseph Simpson, Concerned Clergy of Indianapolis, Indianapolis
Resource Center for Independent Living, Indiana Coalition on Housing and Homeless Issues, Indianapolis Branch of
the National Association for the Advancement of Colored People, and United Senior Action of Indiana. Complaint in No.
49012050 4PL01 6207 (Super. Ct. Marion Cty., Ind., Apr. 28, 2005), p. 2.

6 She added: “In other words, an estimated 99% of Indiana's voting age population already possesses the necessary photo
identification to vote under the requirements of SEA 483.” 458 F.Supp.2d, at 807. Given the availability of free photo
identification and greater public awareness of the new statutory requirement, presumably that percentage has increased
since SEA 483 was enacted and will continue to increase in the future.

7 We also agree with the unanimous view of those judges that the Democrats have standing to challenge the validity of
SEA 483 and that there is no need to decide whether the other petitioners also have standing.

8 Contrary to Justice SCALIA's suggestion, see post, at 1624 – 1625 (opinion concurring in judgment), our approach
remains faithful to Anderson and Burdick. The Burdick opinion was explicit in its endorsement and adherence to Anderson,
see 504 U.S., at 434, 112 S.Ct. 2059, and repeatedly cited Anderson, see 504 U.S., at 436, n. 5, 440, n. 9, 441, 112
S.Ct. 2059. To be sure, Burdick rejected the argument that strict scrutiny applies to all laws imposing a burden on the
right to vote; but in its place, the Court applied the “flexible standard” set forth in Anderson, 504 U.S., at 434, 112 S.Ct.
2059, 119 L.Ed.2d 245. Burdick surely did not create a novel “deferential ‘important regulatory interests' standard.” See
post, at 1624 – 1625.

9 See National Commission on Federal Election Reform, To Assure Pride and Confidence in the Electoral Process 18
(2002) (with honorary cochairs former Presidents Gerald Ford and Jimmy Carter).

10 The historical perceptions of the Carter–Baker Report can largely be confirmed. The average precinct size in the United
States has increased in the last century, suggesting that it is less likely that pollworkers will be personally acquainted with
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voters. For example, at the time Joseph Harris wrote his groundbreaking 1934 report on election administration, Indiana
restricted the number of voters in each precinct to 250. Election Administration in the United States 208 (Brookings
Institution 1934). An Election Commission report indicates that Indiana's average number of registered voters per
polling place is currently 1,014. Election Assistance Commission, Final Report of the 2004 Election Day Survey, ch. 13
(Sept.2005) (Table 13) (hereinafter Final Report) (prepared by Election Data Services, Inc.), online at http:// www.eac.gov/
clearing house/clearinghouse/2004–election–day–survey (all Internet materials as visited Apr. 16, 2008, and available in
Clerk of Court's case file). In 1930, the major cities that Harris surveyed had an average number of voters per precinct
that ranged from 247 to 617. Election Administration in the United States, at 214. While States vary today, most have
averages exceeding 1,000, with at least eight States exceeding 2,000 registered voters per polling place. Final Report,
ch. 13 (Table 13).

11 Infamous examples abound in the New York City elections of the late 19th century, conducted under the influence
of the Tammany Hall political machine. “Big Tim” Sullivan, a New York state senator and—briefly—a a United States
congressman, insisted that his “repeaters” (individuals paid to vote multiple times) have whiskers:

“ ‘When you've voted ‘em with their whiskers on you take ‘em to a barber and scrape off the chin-
fringe. Then you vote ‘em again with the side lilacs and a mustache. Then to a barber again, off
comes the sides and you vote ‘em a third time with the mustache. If that ain't enough and the box
can stand a few more ballots clean off the mustache and vote ‘em plain face. That makes every
one of ‘em good for four votes.’ ” A. Callow, The Tweed Ring 210 (1966) (quoting M. Werner,
Tammany Hall 439 (1928)).

12 Judge Barker cited record evidence containing examples from California, Washington, Maryland, Wisconsin, Georgia,
Illinois, Pennsylvania, Missouri, Miami, and St. Louis. The Brief for Brennan Center for Justice et al. as Amici Curiae in
Support of Petitioners addresses each of these examples of fraud. While the brief indicates that the record evidence of
in-person fraud was overstated because much of the fraud was actually absentee ballot fraud or voter registration fraud,
there remain scattered instances of in-person voter fraud. For example, after a hotly contested gubernatorial election in
2004, Washington conducted an investigation of voter fraud and uncovered 19 “ghost voters.” Borders v. King Cty., No.
05–2–00027–3 (Super. Ct. Chelan Cty., Wash., June 6, 2005) (verbatim report of unpublished oral decision), 4 Election
L.J. 418, 423 (2005). After a partial investigation of the ghost voting, one voter was confirmed to have committed in-
person voting fraud. Le & Nicolosi, Dead Voted in Governor's Race, Seattle Post–Intelligencer, Jan. 7, 2005, p. A1.

13 See Pabey v. Pastrick, 816 N.E.2d 1138, 1151 (Ind.2004) (holding that a special election was required because one
candidate engaged in “a deliberate series of actions ... making it impossible to determine the candidate who received the
highest number of legal votes cast in the election”). According to the uncontested factual findings of the trial court, one
of the candidates paid supporters to stand near polling places and encourage voters—especially those who were poor,
infirm, or spoke little English—to vote absentee. The supporters asked the voters to contact them when they received
their ballots; the supporters then “assisted” the voter in filling out the ballot.

14 Theobald, Bogus Names Jam Indiana's Voter List, Indianapolis Star, Nov. 5, 2000, App. 145.

15 For a survey of state practice, see Brief for State of Texas et al. as Amici Curiae 10–14, and nn. 1–23.

16 Ind.Code Ann. § 3–5–2–40.5 (West 2006) requires that the document satisfy the following:
“(1) The document shows the name of the individual to whom the document was issued, and the name conforms to
the name in the individual's voter registration record.
“(2) The document shows a photograph of the individual to whom the document was issued.
“(3) The document includes an expiration date, and the document:
“(A) is not expired; or
“(B) expired after the date of the most recent general election.
“(4) The document was issued by the United States or the state of Indiana.”

17 To obtain a photo identification card a person must present at least one “primary” document, which can be a birth
certificate, certificate of naturalization, U.S. veterans photo identification, U.S. military photo identification, or a U.S.
passport. Ind. Admin. Code, tit. 140, § 7–4–3 (2008), http://www.in.gov/legislative/iac/T01400/A00070.pdf?. Indiana, like
most States, charges a fee for obtaining a copy of one's birth certificate. This fee varies by county and is currently between
$3 and $12. See Indiana State Department of Health Web page, http://www.in. gov/isdh/bdcertifs/lhdfees/toc.htm. Some
States charge substantially more. Affidavit of Robert Andrew Ford, App. 12.

18 As petitioners note, Brief for Petitioners in No. 07–21, p. 17, n. 7, and the State's “Frequently Asked Questions” Web
page states, it appears that elderly persons who can attest that they were never issued a birth certificate may present
other forms of identification as their primary document to the Indiana BMV, including Medicaid/Medicare cards and
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Social Security benefits statements. http://www.in.gov/faqs.htm; see also Ind. Admin. Code, tit. 140, § 7–4–3(a) (“The
commissioner or the commissioner's designee may accept reasonable alternate documents to satisfy the requirements
of this rule”).

19 Presumably most voters casting provisional ballots will be able to obtain photo identifications before the next election. It
is, however, difficult to understand why the State should require voters with a faith-based objection to being photographed
to cast provisional ballots subject to later verification in every election when the BMV is able to issue these citizens special
licenses that enable them to drive without any photo identification. See Ind.Code Ann. § 9–24–11–5(c) (West Supp.2007).

20 Three comments on Justice SOUTER's speculation about the nontrivial burdens that SEA 483 may impose on “tens of
thousands” of Indiana citizens, post, at 1627 (dissenting opinion), are appropriate. First, the fact that the District Judge
estimated that when the statute was passed in 2005, 43,000 citizens did not have photo identification, see 458 F.Supp.2d
775, 807 (S.D.Ind.2006), tells us nothing about the number of free photo identification cards issued since then. Second,
the fact that public transportation is not available in some Indiana counties tells us nothing about how often elderly and
indigent citizens have an opportunity to obtain a photo identification at the BMV, either during a routine outing with family
or friends or during a special visit to the BMV arranged by a civic or political group such as the League of Women Voters
or a political party. Further, nothing in the record establishes the distribution of voters who lack photo identification. To the
extent that the evidence sheds any light on that issue, it suggests that such voters reside primarily in metropolitan areas,
which are served by public transportation in Indiana (the majority of the plaintiffs reside in Indianapolis and several of the
organizational plaintiffs are Indianapolis organizations). Third, the indigent, elderly, or disabled need not “travel all the
way to their county seats every time they wish to vote,” post, at 1642, if they obtain a free photo identification card from
the BMV. While it is true that obtaining a birth certificate carries with it a financial cost, the record does not provide even a
rough estimate of how many indigent voters lack copies of their birth certificates. Supposition based on extensive Internet
research is not an adequate substitute for admissible evidence subject to cross-examination in constitutional adjudication.

21 Brief for Petitioners in No. 07–25, pp. 6–9. Fifty-two Republican House members voted for the bill, 45 Democrats voted
against, and 3 Democrats were excused from voting. 3 Journal of the House of Representatives of the State of Indiana,
Roll Call 259 (Mar. 21, 2005). In the Senate, 33 Republican Senators voted in favor and 17 Democratic Senators voted
against. 3 Journal of the Senate of the State of Indiana, Roll Call 417 (Apr. 12, 2005).

* A number of our early right-to-vote decisions, purporting to rely upon the Equal Protection Clause, strictly scrutinized
nondiscriminatory voting laws requiring the payment of fees. See, e.g., Harper v. Virginia Bd. of Elections, 383 U.S. 663,
670, 86 S.Ct. 1079, 16 L.Ed.2d 169 (1966) (poll tax); Bullock v. Carter, 405 U.S. 134, 145, 92 S.Ct. 849, 31 L.Ed.2d 92
(1972) (ballot-access fee); Lubin v. Panish, 415 U.S. 709, 716–719, 94 S.Ct. 1315, 39 L.Ed.2d 702 (1974) (ballot-access
fee). To the extent those decisions continue to stand for a principle that Burdick v. Takushi, 504 U.S. 428, 112 S.Ct.
2059, 119 L.Ed.2d 245 (1992), does not already encompass, it suffices to note that we have never held that legislatures
must calibrate all election laws, even those totally unrelated to money, for their impacts on poor voters or must otherwise
accommodate wealth disparities.

1 Senate Enrolled Act No. 483, 2005 Ind. Acts p.2005.

2 I agree with the lead opinion that the petitioners in No. 07–25 have standing and that we therefore need not determine
whether the remaining petitioners also have standing. See ante, at 1616, n. 7.

3 Under Indiana's law, an ID does not qualify as proof of identification unless it “satisfies all [of] the following”:
“(1) The document shows the name of the individual to whom the document was issued, and the name conforms to
the name in the individual's voter registration record.
“(2) The document shows a photograph of the individual to whom the document was issued.
“(3) The document includes an expiration date, and the document:
“(A) is not expired; or
“(B) expired after the date of the most recent general election.
“(4) The document was issued by the United States or the state of Indiana.” Ind.Code Ann. § 3–5–2–40.5 (West 2006).

4 The State asserts that the elderly and disabled are adequately accommodated through their option to cast absentee
ballots, and so any burdens on them are irrelevant. See Brief for State Respondents 41. But as petitioners' amici AARP
and the National Senior Citizens Law Center point out, there are crucial differences between the absentee and regular
ballot. Brief for AARP et al. as Amici Curiae 12–16. Voting by absentee ballot leaves an individual without the possibility
of receiving assistance from pollworkers, and thus increases the likelihood of confusion and error. More seriously, as the
Supreme Court of Indiana has recognized, Indiana law “treats absentee voters differently from the way it treats Election
Day voters,” in the important sense that “an absentee ballot may not be recounted in situations where clerical error by an
election officer rendered it invalid.” Horseman v. Keller, 841 N.E.2d 164, 171 (2006). The State itself notes that “election
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officials routinely reject absentee ballots on suspicion of forgery.” Brief for State Respondents 62. The record indicates
that voters in Indiana are not unaware of these risks. One elderly affiant in the District Court testified: “I don't trust [the
absentee] system .... Because a lot of soldiers vote like that and their votes wasn't counted in the last election according
to what I read, absentee.” App. 209 (deposition of David Harrison).

It is one thing (and a commendable thing) for the State to make absentee voting available to the elderly and disabled;
but it is quite another to suggest that, because the more convenient but less reliable absentee ballot is available, the
State may freely deprive the elderly and disabled of the option of voting in person.

5 Under Indiana law, county executives must locate a polling place within five miles of the closest boundary of each voting
precinct, and, with limited exceptions, no precinct may cover more than 1,200 active voters at the time it is established.
See Brief for Respondent Marion County Election Board 3 (citing Ind.Code Ann. §§ 3–11–8–3(b), 3–11–1.5–3). The
result is that the number of polling places tends to track the number of voting precincts in a county. In Henry County, for
example, there are 42 active precincts, see n. 6, infra, and 42 polling places have been approved for the 2008 elections,
see n. 13, infra.

6 See also Count of Active Precincts by County, online at http:// www.in.gov/sos/pdfs/
Precincts_by_County_and_State_022706.pdf (all Internet materials as visited Apr. 21, 2008, and available in Clerk of
Court's case file).

7 See Marion County License Branches, http://www.in.gov/bmv/ 3134.htm.

8 See Lake County, http://www.in.gov/bmv/3150.htm.

9 See Allen County, http://www.in.gov/bmv/2954.htm.

10 See Brown County, http://www.in.gov/bmv/3302.htm.

11 See http://www.co.fayette.in.us/2007 polling_locations_ munic.htm.

12 See Fayette County, http://www.in.gov/bmv/3246.htm.

13 See News Release, Henry County, Indiana, Polling Places Approved for the 2008 Elections, http://www.henryco.net/
cm/node/52.

14 The travel burdens might, in the future, be reduced to some extent by Indiana's commendable “BMV2You” mobile license
branch, which will travel across the State for an average of three days a week, and provide BMV services (including
ID services). See http:// www.in.gov/bmv/3554.htm. The program does not count in my analysis, however, because
the program was only recently opened in August 2007, see Indiana BMV Opens License Branch at State Fair, http://
www.in.gov/newsroom.htm?detailContent=93_10400.htm, and its long-term service schedule has yet to be determined.

15 Indiana Public Transit: Annual Report 2006, p. 29, (hereinafter Annual Report), http://www.in.gov/indot/files/
INDOT_2006.pdf. The 21 counties with no public transportation, according to the study, are: Adams, Blackford, Brown,
Carroll, Clay, De Kalb, Gibson, Jennings, Lagrange, Parke, Perry, Posey, Putnam, Rush, Spencer, Steuben, Tipton,
Vermillion, Warren, Warrick, and Whitley. See ibid.

A Website of the American Public Transportation Association, which compiles public transit information across the
States, confirms that each of those 21 counties lacks any public transportation offerings, and in fact adds another 13
counties to this category: Boone, Decatur, Fayette, Fulton, Hancock, Hendricks, Huntington, Miami, Morgan, Noble,
Pike, Shelby, and Wells. See Transit Systems in Indiana, http://www.publictransportation. org/systems/state.asp?
state=IN# A44. The discrepancy appears to arise, in part, from the fact that the American Public Transportation
Association has not counted demand response systems that have been established in at least 6 of these 13 counties.
See Annual Report 36, 50, 56, 96, 110, 144.

16 In 2000, approximately 9% of Indiana's population lived within 1 of these 21 counties. See County and City Extra:
Special Decennial Census Edition 169, 176 (D. Gaquin & K. DeBrandt eds.2002).

17 See Dept. of State, How to Apply in Person for a Passport, http://travel.state.gov/passport/get/first/first_830.html; Dept.
of State, Passport Fees (Feb. 1, 2008), http://travel.state.gov/passport/ get/fees/fees_837.html (total fees of $100 for a
passport book and $45 for a passport card for individuals 16 and older).

18 The lead opinion notes that “the record does not provide even a rough estimate of how many indigent voters lack copies
of their birth certificates.” Ante, at 1623, n. 20. But the record discloses no reason to think that any appreciable number
of poor voters would need birth certificates absent the Voter ID Law, and no reason to believe that poor people would
spend money to get them if they did not need them.

19 To vote by provisional ballot, an individual must (at the circuit court clerk's office) sign an affidavit affirming that she is
“indigent” and “unable to obtain proof of identification without the payment of a fee.” Ind.Code Ann. § 3–11.7–5–2.5(c)(2)
(A) (West 2006). Indiana law does not define the key terms “indigent” or “unable,” but I will assume for present purposes
that the Indiana Supreme Court will eventually construe these terms broadly, so that the income threshold for indigency
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is at least at the federal poverty level, and so that the exception covers even individuals who are facing only short-term
financial difficulties.

20 Indiana law allows voters to cast a provisional ballot at the county clerk's office starting 29 days prior to election day until
noon of the day prior to election day, see Ind.Code Ann. § 3–11.7–5–2.5, and this might enable some voters to make only
one burdensome trip to the county seat. But for the voters who show up at the polls to vote and are there told that they
lack the photo identification needed to cast a regular ballot, the Voter ID Law effectively forces them to make two trips.

21 Much like petitioners' statistician, the BMV “has not been able to determine the approximate number of Indiana residents
of voting age who are without an Indiana driver's license or identification card,” 458 F.Supp.2d 775, 791 (S.D.Ind.2006),
but the BMV does acknowledge “that there are persons who do not currently have [the required ID] and who are, or who
will be, eligible to vote at the next election,” ibid.

22 The District Court explained:
“[O]ur simple comparison of raw numbers does not take into account: individuals who have died but whose Indiana
driver's license or identification cards have not expired; individuals who have moved outside the state and no longer
consider themselves Indiana residents but who still retain a valid Indiana license or identification card; individuals who
have moved into Indiana and now consider themselves Indiana residents but have not yet obtained an Indiana license
or identification; and individuals, such as students, who are residing in Indiana temporally, are registered to vote in
another state, but have obtained an Indiana license or identification.” Id., at 807, n. 43.
The District Court also identified three factors that, in its view, might require deductions of the 43,000 figure. First, the
District Court noted that BMV records do not cover all forms of identification that may be used to vote under the Voter
ID Law (e.g., federal photo identification, such as a passport). This is a valid consideration, but is unlikely to overcome
the additions that must be made for the various factors listed above. Second, the court noted that the BMV records
do not account for the exceptions to the photo identification requirement (such as the indigency and absentee-ballot
exceptions). This factor does not warrant a deduction of the 43,000 number because, as I have argued, the indigency
exception imposes serious burdens of its own, see supra, at 786 – 787, and the absentee-ballot exception is not a
wholly adequate substitute for voting in person, see n. 4, supra. Finally, the District Court noted that many individuals
are not registered to vote. For reasons I lay out in n. 24, infra, I am not convinced that this fact is relevant at all.

23 Although the lead opinion expresses confidence that the percentage of voters without the necessary photo ID will steadily
decrease, see ante, at 1615, n. 6, and suggests that the number may already have dropped, see ante, at 1623, n. 20, there
is reason to be less sanguine. See ACLU Sues To Halt License Revocation, Fort Wayne J. Gazette, Feb. 9, 2008, p. 3C
(“The American Civil Liberties Union is suing the state to prevent the possible revocation of up to 56,000 driver's licenses
that don't match information in a Social Security database. Many of the mismatches were created by typographical errors
or by people getting married and changing their last names, the [BMV] said last week when it announced it had sent
warning letters to about 206,000 people in Indiana”); see also Dits, Court Date Is Set for Bid To Stop BMV Revoking
Licenses, South Bend Tribune, Feb. 21, 2008; Who To Blame in Name Game? Many Caught in Name Game; Merging
BMV, Social Security Databases Forcing Many To Hire Lawyers, Post–Tribune, Jan. 8, 2008, p. A5; Snelling, Name
Issue Blocks License, id., Jan. 7, 2008, p. A6.

24 The State does imply that we should further discount the 43,000 estimate to exclude citizens who are not registered
to vote, or who are registered but not planning to vote. See Brief for State Respondent 25; see also ante, at 1622
(lead opinion) (“[T]he evidence in the record does not provide us with the number of registered voters without photo
identification”). But that argument is flatly contradicted by this Court's settled precedent. As our cases have recognized,
disfranchisement is disfranchisement, whether or not the disfranchised voter would have voted if given the choice. That
is why in Dunn v. Blumstein, 405 U.S. 330, 92 S.Ct. 995, 31 L.Ed.2d 274 (1972), the Court did not ask whether any
significant number of individuals deprived of the right to vote by durational residence requirements would actually have
chosen to vote. And in Harper v. Virginia Bd. of Elections, 383 U.S. 663, 86 S.Ct. 1079, 16 L.Ed.2d 169 (1966), the Court
did not pause to consider whether any of the qualified voters deterred by the $1.50 poll tax would have opted to vote
if there had been no fee. Our cases make clear that the Constitution protects an individual's ability to vote, not merely
his decision to do so.

25 Studies in other States suggest that the burdens of an ID requirement may also fall disproportionately upon racial
minorities. See Overton, Voter Identification, 105 Mich. L.Rev. 631, 659 (2007) (“In 1994, the U.S. Department of Justice
found that African–Americans in Louisiana were four to five times less likely than white residents to have government-
sanctioned photo identification”); id., at 659–660 (describing June 2005 study by the Employment and Training Institute at
the University of Wisconsin–Milwaukee, which found that while 17% of voting-age whites lacked a valid driver's license,
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55% of black males and 49% of black females were unlicensed, and 46% of Latino males and 59% of Latino females
were similarly unlicensed).

26 Unlike the Help America Vote Act of 2002, 116 Stat. 1666, 42 U.S.C. § 5301 et seq. (2000 ed., Supp. V), which generally
requires proof of identification but allows for a variety of documents to qualify, see ante, at 1617 – 1618 (lead opinion),
Indiana accepts only limited forms of federally issued or state-issued photo identification, see n. 3, supra, and does not
allow individuals lacking the required identification to cast a regular ballot at the polls. Only one other State, Georgia,
currently restricts voters to the narrow forms of government-issued photo identification. See Ga.Code Ann. § 21–2–417
(Supp.2007). But a birth certificate is not needed to get a Georgia voter identification card. See § 21–2–417.1; Ga. Comp.
Rules & Regs., Rule 183–1–20.01 (2006).

Missouri's Legislature passed a restrictive photo identification law comparable to Indiana's, but the Missouri Supreme
Court struck it down as violative of the State Constitution. Weinschenk v. State, 203 S.W.3d 201 (2006) (per curiam).
Florida requires photo identification, but permits the use of several forms, including a debit or credit card; military
identification; student identification; retirement center identification; neighborhood association identification; and public
assistance identification. See Fla. Stat. Ann. § 101.043(1) (West Supp.2008). Moreover, a Florida voter who lacks
photo identification may cast a provisional ballot, and that ballot will be counted so long as the signature on the ballot
matches the one on the voter's registration. §§ 101.043(2), 101.048.
All other States that require identification at the polls either allow voters to identify themselves using a variety of
documents, see Ala.Code § 17–9–30 (2007); Alaska Stat. § 15.15.225 (2006); Ariz.Rev.Stat. Ann. § 16–579 (West
2006); Ark.Code Ann. § 7–5–305(a)(8) (2007); Colo.Rev.Stat. §§ 1–1–104(19.5), 1–7–110 (2007); Ky.Rev.Stat. Ann.
§ 117.227 (Lexis 2004); Mont.Code Ann. § 13–13–114 (2007); N.M. Stat. Ann. §§ 1–1–24, 1–12–7.1, as amended
by 2008 N.M. Laws ch. 59; N.M. Stat. Ann. § 1–12–8 (Cum.Supp.2007); Ohio Rev.Code Ann. §§ 3503.16(B)(1),
3505.18 (Lexis Supp.2007); S.C.Code Ann. §§ 7–5–125, 7–13–710 (Cum.Supp.2007); Tenn.Code Ann. § 2–7–112
(2003); Tex. Elec.Code Ann. §§ 63.001–63.009 (West 2003 and Supp.2007); § 63.0101 (West Supp.2007); Wash.
Rev.Code § 29A.44.205 (2006), or allow voters lacking identification to cast a regular ballot upon signing an affidavit
(or providing additional identifying information), see Conn. Gen.Stat. § 9–261 (2007); Del.Code Ann., Tit. 15, § 4937
(2007); Haw.Rev.Stat. § 11–136 (2006 Cum.Supp.); La.Stat. Ann. § 18:562 (West Supp.2008); Mich. Comp. Laws
Ann. § 168.523(1) (West Supp.2007); N.D. Cent.Code Ann. § 16.1–05–07 (Lexis Supp.2007); S.D. Codified Laws §§
12–18–6.1, 12–18–6.2 (2004); Va.Code Ann. § 24.2–643 (Lexis 2006).

27 See generally R. Saltman, The History and Politics of Voting Technology: In Quest of Integrity and Public Confidence
(2006) (tracing the history of changes in methods of voting in the United States, and the social and political considerations
behind them).

28 The lack of evidence of in-person voter impersonation fraud is not for failure to search. See, e.g., Lipton & Urbina, In 5–
Year Effort, Scant Evidence of Voter Fraud, N.Y. Times, Apr. 12, 2007, p. A1 (“Five years after the Bush administration
began a crackdown on voter fraud, the Justice Department has turned up virtually no evidence of any organized effort
to skew federal elections, according to court records and interviews”).

29 “As I was going up the stair / I met a man who wasn't there.” H. Mearns, Antigonish, reprinted in Best Remembered
Poems 107 (M. Gardner ed.1992).

30 See Indiana BMV, Digital Drivers License: Frequently Asked Questions, “What is a digital watermark and why is Indiana
incorporating it into their driver license?”, http://www.in.gov/bmv/3382.htm.

31 In the words of Indiana's Governor, Mitch Daniels: “ ‘Not very long ago, Indiana driver's licenses were a late-night talk
show joke [because of] the ease of their fraudulent issuance and also their duplication .... [The new design] will make
particularly their duplication dramatically more difficult.’ ” Udell, Digital Driver's Licenses Designed To Stem ID Theft,
Evansville Courier & Press, June 7, 2007, p. B6.

32 On such flimsy evidence of fraud, it would also ignore the lessons of history to grant the State's interest more than modest
weight, as the interest in combating voter fraud has too often served as a cover for unnecessarily restrictive electoral
rules. See F. Ogden, The Poll Tax in the South 9 (1958) (“In Arkansas and Texas, the argument was frequently presented
that a poll tax payment prerequisite would purify elections by preventing repeaters and floaters from voting”); see also
Brief for Historians et al. as Amici Curiae 4–15 (detailing abuses); R. Hayduk, Gatekeepers to the Franchise: Shaping
Election Administration in New York 36 (2005) (“In both historical and contemporary contexts, certain groups have had
an interest in alleging fraud and thereby shaping electoral rules and practices in a restrictive direction, and other groups
have had an opposite interest”).
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the jurisdiction, then Indiana could simply audit its voting records to examine whether, and how often, in-person votes
were cast using these invalid registrations.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS101.043&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS101.048&originatingDoc=I9a53a1fb151d11ddb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


2/18/2017 Let Math Save Our Democracy  The New York Times

https://www.nytimes.com/2015/12/06/opinion/sunday/letmathsaveourdemocracy.html?emc=edit_tnt_20151206&nlid=47098180&tntemail0=y&_r=2 1/4

https://nyti.ms/1OFUTj3

SundayReview  |  OPINION

Let Math Save Our Democracy
By SAM WANG DEC. 5, 2015

PARTISAN gerrymandering is an offense to democracy. It creates districts that are
skewed and uncompetitive, denying voters the ability to elect representatives who
fairly reflect their views. But on Tuesday, the Supreme Court will hear a case in
which a small dose of math can help the justices root out these offenses more easily.

Redistricting may seem unglamorous, but it comes up repeatedly before the
court. Last month, the justices heard a case that could streamline the path by which
they receive such complaints. In oral arguments, Chief Justice John G. Roberts Jr.
expressed his fear that his court could be flooded with complex redistricting cases.
But he needn’t be concerned. Tuesday’s case gives the court a chance to adopt a
simple statistical standard for fairness that cuts through the legal morass.

In the United States legislative system, district maps must be redrawn every 10
years, after each census, a process that legislators manipulate to gain advantage.
Partisan redistricters stuff voters of the opposing party into a smaller number of
districts, while spreading their own voters over a larger number of districts to eke
out as many bare wins as possible. It is possible for a party to win more than half of
the popular vote in a state, yet control fewer than onethird of the legislative seats.
This is not a theoretical problem: Precisely such a thing happened in 2012 with the
congressional delegations of Pennsylvania and North Carolina.

Litigants often scrutinize individual districts, even though the law allows
districts to assume odd shapes. A district map may, however, be rejected if it shows
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partisan asymmetry — undue favor to one side or the other. Identifying such
asymmetry requires examining all the districts in the state.

This is a job for statistics. An easy test is available that directly measures overall
bias: the difference between the average and the median. This centuryold statistic
uses math that is in the Common Core standards for sixth grade. It also won this
year’s competition for a gerrymandering standard sponsored by the nonpartisan
organization Common Cause.

The averagemedian difference is simple enough that a busy judge can calculate
it in the margin of a brief. Here’s how it works. First, calculate the targeted party’s
median vote share, which is defined as the middle district on a list that is sorted in
order of increasing party vote share. If the targeted voters have been packed into a
few districts, they are counted in the average but have little effect on the median.
Thus, perhaps counterintuitively, it is possible for far more than half the districts to
have a belowaverage number of partisan supporters.

Let’s see how this standard would play out on Tuesday. Ten Arizona voters, led
by Wesley W. Harris, have sued the Arizona Independent Redistricting Commission,
a bipartisan agency established to take redistricting out of legislators’ control.
According to Mr. Harris and the other nine voters, the commission discriminated
against Republicans by putting them into districts with almost 9 percent more
people per district than other districts. That difference, they claim, reduced their
power to elect representatives.

In reply, the commission says that its main objective was to give Latinos and
Native Americans the ability to elect representatives of their choice, a consequence
of Sections 2 and 5 of the Voting Rights Act. These groups tilt Democratic, and in
2014 the resulting 10 districts elected Democrats in 29 out of 30 State Senate and
House seats, an occurrence that the litigants cite as evidence of partisan injury.
However, in 14 other districts at the other partisan extreme, Republicans were
elected in 42 out of 42 races. How can the court decide if either party suffered an
overall disadvantage?

Here’s where the averagemedian difference comes in. Across all 30 districts in
Arizona State Senate races, the Democrats won an average of 46.1 percent of the
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vote. The median outcome was 42.8 percent. The median Democratic vote share was

less than the average by 3.3 percentage points, a direction that slightly benefited
Republicans — the opposite of the plaintiffs’ contention. By wellestablished
statistical criteria, even this difference could have arisen by chance, rather than
partisan intent. In State House races, the difference was an even smaller gap of 1.7
percentage points. Over all, Democrats won 39 percent of all state legislative seats. If
the commission was trying to show special favor to Democrats, it did a poor job.

I have come up with additional tests to identify other consequences of
gerrymandering. One is to ask whether one party’s winning margins are more
lopsided than the other side’s. For example, in the Pennsylvania congressional
election of 2012, Democrats won only 5 out of 18 congressional House seats, despite
winning slightly more than half of the statewide vote. Democratic winners garnered
an average of 76 percent of the vote, while Republican winners won 59 percent.
Statistically speaking, this 17point difference would arise by chance less than 1
percent of the time.

Simple criteria for identifying gerrymanders would be of great use. The
Supreme Court has never rejected a voting district for giving a political party an
advantage. Justice Antonin Scalia has previously attempted to shut the door on
questions of partisan gerrymandering, pointing out that legal battles have “almost
invariably produced the same result (except for the incurring of lawyers’ fees).”

A majority of the court, however, supports the idea of finding a test that
measures partisan asymmetry. Justice Anthony M. Kennedy, who in the past has
provided the deciding vote on this question, has stated his desire to find a workable
means of identifying partisan gerrymanders. Either the averagemedian difference
or the lopsidedmargin test could serve such a function. Justice Kennedy can have
them both.

Statistical tests can be used by courts to throw out meritless cases while freeing
up time for investigation of true offenses. These tests can supplement other existing
legal mandates, such as Ohio’s recently passed requirement for districts to be
geographically compact. Conversely, the tests allow oddly shaped district
boundaries, which are sometimes needed to comply with Voting Rights Act
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requirements. My tests can also be combined with sophisticated methods for
examining single districts in detail. Finally, a statewide statistical approach might
even be used to test proposed plans before they go into effect.

Although it seems unlikely that many jurists choose the law out of a love of
mathematics, when it comes to redistricting they can still put the skills they have to
good use. Lawsuits from the 2010 cycle are wending their way through the courts. If
the Supreme Court can put a clear standard in place before 2020, maybe the next
round of battles will be a little less painful.

Sam Wang is a professor of neuroscience and molecular biology at Princeton and the
founder of the Princeton Election Consortium.
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INTERESTS: [*1] INTERESTS OF AMICI CURIAE

Amici are professors of political science, government, and statistics who have written, published, and testified
about partisan bias in redistricting. n1 They have testified on behalf of States and of private parties. They have testified
in favor of Democratic plans in some instances and in favor of Republican plans in others. They have written and
published extensively on the subjects of voting rights and statistical methods and more specifically on redistricting. And
they have won numerous prizes and awards for their work in this area. Amici take no position on whether the Texas
redistricting plan at issue in this case is unconstitutional. Rather, they write to explain that an "agreed upon substantive
principle[] of fairness in districting" exists. Vieth v. Jubelirer, 541 U.S. 267, 312-13 (2004) (Kennedy, J., concurring in
the judgment).
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n1 No counsel for a party authored this brief in whole or in part, and no person other than amici curiae and
their counsel has made a monetary contribution toward its preparation or submission. By letters filed with the
Clerk, counsel for all parties have consented to this filing.

Amicus Gary King (http://gking.harvard.edu) is the David Florence Professor of Government and the Director of
the Institute of Quantitative Social Science at Harvard University. He has been elected Fellow of the American
Association for the Advancement of Science, Fellow of the American Academy of Arts and Sciences, Fellow of the
American Academy of Political and Social Science, President of the Society for Political Methodology, and Vice
President of the American Political Science Association. Along with Andrew Gelman, he wrote the software program
JudgeIt, which is a widely-used tool for measuring partisan bias in districting plans.

Amicus Bernard Grofman (http://www.socsci.uci.edu/bgrofman/) is Professor of Political Science at the University
of California, Irvine. He has been elected Fellow of the [*2] American Academy of Arts and Sciences and President of
the Public Choice Society. This Court cited his work in Thornburg v. Gingles, 478 U.S. 30, 52-53 & n. 20 (1986), and
both this Court and other federal courts have cited his research on racial voting patterns and other topics related to
elections.

Amicus Andrew Gelman (http://stat.columbia.edu/gelman/) is Professor of Statistics and Professor of Political
Science at Columbia University. He has been elected Fellow of the Institute of Mathematical Statistics and Fellow of
the American Statistical Association, and is the founding director of the Quantitative Methods in the Social Sciences
program at Columbia. As noted, he and Gary King wrote the software program JudgeIt.

Amicus Jonathan N. Katz (http://jkatz.caltech.edu/) is the Co-Director of the Caltech/MIT Voting Technology
Project. He is Professor of Political Science at the California Institute of Technology and Director of Graduate Studies
for the Social Sciences. He is also currently a Fellow at the Center for Advanced Study in the Behavioral Science at
Stanford University. He is on the editorial boards of Political Analysis, Political Research Quarterly, and the American
Journal of Political Science.

INTRODUCTION AND SUMMARY OF ARGUMENT

In the partisan gerrymandering context, this Court has not adopted any governing rule to determine whether a plan
is unconstitutional. The Court may or may not choose to do so in this case. If the Court chooses to do so, however, a
principle known as the symmetry standard presents a "substantive definition of fairness in districting" that "command[s]
general assent." Vieth v. Jubelirer, 541 U.S. 267, 307 (2004) [**5] (Kennedy, J., concurring in the judgment). The
symmetry standard compares how similarly-situated political groups would fare hypothetically if they each (in turn)
receive the [*3] same given percentage of the vote. The difference in how parties would fare in terms of legislative
seats is the "partisan bias" of the electoral system.

While amici take no position on whether this Texas plan is constitutional, the ability to measure partisan bias using
objective and neutral criteria allows this Court to determine when a particular plan crosses the constitutional threshold.
Three potential approaches are (1) a rule that creates as little partisan bias as possible; (2) a rule that prevents a political
party from gaining a seat to which it otherwise would not be entitled; or (3) a rule prohibiting egregious gerrymanders
that show a bias over a certain percentage.

ARGUMENT

I. THE "SYMMETRY STANDARD" DEFINES PARTISAN FAIRNESS IN LEGISLATIVE
REDISTRICTING

"The object of districting is to establish 'fair and effective representation for all citizens.'" Vieth, 541 U.S. at 307
(Kennedy, J., concurring in the judgment) (quoting Reynolds v. Sims, 377 U.S. 533, 565-68 (1964)). [**6] This Court
and other courts consistently determine whether States have crossed the constitutional line by drawing districts in a
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manner that impermissibly burdens one group or another. In the racial context, for example, courts have examined the
shape and appearance of district lines in order to resolve whether a State was engaging in a racial gerrymander. See, e.g,
Gomillion v. Lightfoot, 364 U.S. 339 (1960); Shaw v. Reno, 509 U.S. 630 (1993).

In the partisan gerrymandering context, dissenting Justices have proposed examining a variety of criteria such as
shape, compactness, contiguity, and respect for political subdivisions in order to determine whether a plan
unconstitutionally burdens a particular group. See, e.g., Davis v. Bandemer, 478 U.S. 109, 165 [*4] (1986) (Powell, J.,
dissenting) (looking to the "configurations of districts, the observance of political subdivision lines, and other criteria
that have independent relevance to the fairness of districting"); Vieth, 541 U.S. at 335 (Stevens, J., dissenting); id. at
347-48 (Souter, J., dissenting). While all of these criteria may have some value, they are [**7] simply proxies for
determining what is normally the fundamental issue in partisan gerrymandering cases: whether a districting plan
unfairly burdens the representational rights of a particular political group.

As this Court has recognized, because criteria such as compactness and traditional political boundaries are merely
proxies, they do not provide judicially-manageable standards that courts can apply in politically-neutral and
even-handed ways. See, e.g., Vieth, 541 U.S. at 307-309 (Kennedy, J., concurring in the judgment); id. at 289-90
(plurality opinion); id. at 359-60 (Breyer, J., dissenting); Bandemer, 478 U.S. at 159 (O'Connor, J., concurring in the
judgment). In addition, as legislators employ more and more sophisticated tools for redistricting, they can comply quite
easily with some of these criteria while still burdening the right to fair and effective representation through political
gerrymandering. Cf. Vieth, 541 U.S. at 312 (Kennedy, J., concurring in the judgment) (recognizing that technology
gives parties even more "temptation to use partisan favoritism in districting").

In evaluating political fairness, [**8] social scientists do not use proxies to measure the existence and extent of
partisan bias. Instead, they have defined a clear and appropriate standard for what constitutes partisan fairness. It is
called the symmetry standard. The symmetry standard was not before the Court in Vieth, 541 U.S. at 267.

The symmetry standard measures fairness in election systems, and is not specific to evaluating gerrymanders. The
symmetry standard requires that the electoral system treat similarly-situated political parties equally, so that each [*5]
receives the same fraction of legislative seats for a particular vote percentage as the other party would receive if it had
received the same percentage. In other words, it compares how both parties would fare hypothetically if they each (in
turn) had received a given percentage of the vote. The difference in how parties would fare is the "partisan bias" of the
electoral system. Symmetry, however, does not require proportionality.

For example, suppose the Democratic Party receives an average of 55% of the vote total across a state's district
elections and, because of the way the district lines were drawn, it wins 70% of the legislative [**9] seats in that state. Is
that fair? It depends on a comparison with the opposite hypothetical outcome: it would be fair only if the Republican
Party would have received 70% of the seats in an election where it had received an average of 55% of the vote totals in
district elections. This electoral system would be biased against the Republican Party if it garners anything fewer than
70% of the seats and biased against the Democratic Party if the Republicans receive any more than 70%.

In other words, the symmetry standard is that "each political group in a State [has] the same chance to elect
representatives of its choice as any other political group." Davis v. Bandemer, 478 U.S. at 124. The symmetry standard
is a "clear, manageable, and politically neutral" measure of "the particular burden a given partisan classification imposes
on representational rights." Vieth, 541 U.S. at 307-08 (Kennedy, J., concurring in the judgment). The symmetry standard
can be used in all types of election systems and districting arrangements, such as single-member districts, multimember
districts, or any other valid electoral rule. Moreover, it works regardless of the number of [**10] parties that field
candidates. See, e.g., Gary King, Electoral Responsiveness [*6] and Partisan Bias in Multiparty Democracies, 15 Leg.
Stud. Q., 159, 163-65 (1990). n2

n2 Indeed, the symmetry standard is itself a reflection of fundamental American tenets such as fairness and
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equality of treatment. It stems from the same principle that drives the belief that the legislative candidate with
the most votes in a district should win the seat. See, e.g., Reynolds v. Sims, 377 U.S. 533, 562 (1964) ("As long
as ours is a representative form of government, and our legislatures are those instruments of government elected
directly by and directly representative of the people, the right to elect legislators in a free and unimpaired
fashion is a bedrock of our political system."). In particular, elections are "fair" when they set objective and
symmetrical guidelines for determining who wins: One candidate can win with a plurality of votes because if
another candidate had received a plurality of votes instead, that other candidate would have won the seat.
Fairness exists because the political process treats each candidate equally. The symmetry standard takes this
same principle and applies it to political groups at the statewide level.

[**11]

The symmetry standard has been the subject of scholarly work for at least three decades. See, e.g., Edward R.
Tufte, The Relationship Between Seats and Votes in Two-Party Systems. 67 Am. Pol. Sci. Rev. 540 (1973); Bernard
Grofman, Measures of Bias and Proportionality in Seats-Votes Relationships, 9 Am. Pol. Sci. Rev. 295, 327 (1983);
Andrew Gelman & Gary King, A Unified Method of Evaluating Electoral Systems and Redistricting Plans, 38 Am. J.
Pol. Sci. 514 (1994). The scholarly literature has been united in supporting the symmetry standard as the definition of
partisan fairness in electoral systems at least since the clarification of the standard introduced by Gary King and Robert
X. Browning in Democratic Representation and Partisan Bias in Congressional Elections, 81 Am. Pol. Sci. Rev. 1251
(1987). See, e.g., Dennis Thompson, Election Time: Normative Implications of Temporal Properties of the Electoral
Process in the United States, 98, Am. Pol. Sci. Rev. 51, 53 n. 7 (2004); Thomas W. Gilligan & John G. Matsusaka,
Structural Constraints On Partisan Bias Under The Efficient Gerrymander, [*7] 100 Pub. Choice 65, 65 (1999);
Ernesto Calvo & Maria Victoria Murillo, Who Delivers? [**12] Partisan Clients in the Argentine Electoral Market, 48
Am. J. Pol. Sci. 742, 747 (2004); Erik J. Engstrom & Samuel Kernell, Manufactured Responsiveness: The Impact of
State Electoral Laws on Unified Party Control of the Presidency and House of Representatives, 1840-1940, 49 Am. J.
Pol. Sci. 531, 541 (2005). In short, "scholars have reached near consensus on partisan symmetry as a standard of
partisan fairness and have made great progress on developing measures that can be used to see whether electoral
systems and districting plans meet this standard." Gary King, John Bruce & Andrew Gelman, Racial Fairness in
Legislative Redistricting, in Classifying by Race 85, 85 (Paul E. Peterson, ed., 1996).

The symmetry standard also is a regular feature of expert testimony in redistricting litigation. Experts representing
both political parties use it, as do neutral officials such as courts and non-partisan members of redistricting
commissions. Indeed, in this very litigation, experts from both sides used the symmetry standard to ascertain whether
the plan was biased. See Expert Report of John R. Alford at 26-27 & Graph 2, Jackson Pls. Exh. 44 (Expert for
Plaintiffs); Expert Report of Ronald [**13] Keith Gaddie, Jackson Pls. Exh. 141 at 18-22 & Fig. 1 (Expert for the
State); Gaddie Report at 18 (noting that the three-judge panel which drew the nonpartisan map in 2001 measured
partisan bias by using the approach "widely accepted by the experts involved in this matter, and it is the approach used
here to facilitate comparison").

Measuring symmetry and partisan bias does not require "proportional representation" (where each party receives
the same proportion of seats as it receives in votes). Of course, an electoral system that is proportional, like any
electoral [*8] system, may treat the parties symmetrically and thus fairly. n3 Yet symmetry can exist (or not exist) in
all types of electoral systems. Because most electoral systems in the United States are single-member districts that are
winner-take-all, in practice they normally give a "bonus" of varying sizes (above proportionality) in seats to the party
that wins a majority of the votes across a state. This common pattern does not violate the symmetry standard. n4
Nothing in the symmetry standard prevents States, either directly or because of the way in which districts happen to be
drawn, from giving a greater percentage [**14] of seats to the victorious party than that party's total vote proportion.
Indeed, in States where the plan is "fair" either because of bipartisan redistricting or a neutral districting commission,
symmetry exists in complete harmony with the "bonus" given to the majority party due to the United States'
single-member district system.
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n3 Electoral systems that mandate versions of proportional representation do not necessarily produce
partisan symmetry. See Browning & King, Democratic Representation, 81 Am. Pol. Sci. Rev. at 1257 Fig. 2
(modeling bias in a proportional representation system). Many European nations that use proportional
representation have electoral systems that show partisan bias. See King, Electoral Responsiveness, 15 Leg. Stud.
Q. at 174 & Tbl. 3.

n4 Partisan bias is the deviation from partisan symmetry. A separate concept is "electoral responsiveness."
Electoral responsiveness indicates how responsive changes in seat outcomes are to changes in voter preferences.
Electoral responsiveness, also referred to as the "bonus" for the majority party, the "swing ratio," or the "degree
of representation," measures how much the seat division between the parties change as the vote proportions
change. A purely proportional system is one in which a one percent increase in the votes for a party leads to a
one percent increase in seats for that party. In the United States, a one percent increase in votes for a party
normally leads to a two to three percent increase in seats. Under the symmetry standard, there is nothing
necessarily unfair about one party winning a greater proportion of seats than the other. An electoral system may
have any degree of partisan bias, no matter what level of responsiveness happens to exist. See Browning &
King, Democratic Representation, 81 Am. Pol. Sci. Rev. at 1254-58 & 1259 Fig. 3.

[**15]

[*9] The guiding test of the symmetry standard is whether the map treats similarly-situated parties
equally--whether both parties have the opportunity to capture the same amount of seats, if they receive a particular
percentage of the statewide vote. That the Democratic Party may receive only 38% of the seats if it receives 45% of the
Statewide vote matters only in comparison to how the Republican Party would fare if it receives 45% of the Statewide
vote.

II. WELL-ACCEPTED AND WIDELY USED METHODS EXIST FOR MEASURING THE PARTISAN
BIAS OF PROPOSED LEGISLATIVE REDISTRICTING PLANS

A consensus exists about using the symmetry standard to evaluate partisan bias in electoral systems. But such a
consensus does not answer the subsidiary question: how to measure symmetry itself in order to determine whether
partisan bias exists. Over the more than thirty years that scholars have worked on defining fairness as partisan
symmetry, they also have developed a sequence of closely related, and steadily improving, statistical methods that
measure the degree of partisan bias in proposed legislative redistricting plans. These methods, outlined in the articles
cited in Section I, rely on well-tested [**16] and well-accepted statistical procedures.

Statistical methods and computer software using the symmetry standard examine all relevant election-related data,
and employ an approach to calculate the difference in seats that the two parties would receive at a given vote level. n5
Using well-accepted techniques, these models allow experts to measure the number of seats that a party would win at a
[*10] given vote level. And the methods can separate partisan bias from other factors. While the actual inputs may vary
to some degree from approach to approach, most rely on details of the proposed redistricting plans, all recent election
results, the presence of an incumbent in the district, and whether the race is contested. Gelman & King, Unified
Method, 38 Am. J. Pol. Sci. at 523-25. Other factors may include party registration data, prior party control of the
district, candidate quality, and demographic characteristics of the voting age population. Id. at 525-26. n6

n5 This brief provides a relatively non-technical introduction to the research methodology used in the field.
The articles cited in the text, published in peer-refereed academic journals, describe the methodology more fully.

[**17]

n6 Any number of programs, both commercial and free, can analyze the relevant data to measure partisan
bias.
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Experts can disagree about which set of input data is relevant for a given case, but the resulting measures of
partisan bias normally will not differ to any significant degree. n7 Because social scientists studying partisan bias rely
on the [*11] symmetry standard as the baseline for attempting to calculate the degree of bias, any difference of opinion
is limited in scope and concerns chiefly the methodology used to calculate the percentage of seats that a particular party
would receive at a given vote level. In practice, these differences have been minor.

n7 The methodology of quantifying the amount of partisan bias in a particular plan of course is subject to
the standards of Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 573, 573-75 (1993), and Kumho Tire
Co., Ltd. v. Carmichael, 526 U.S. 137, 149-52 (1999), as is any application of statistical methodology. While the
standard methodology for measuring symmetry and partisan bias is well-established, peer-reviewed, and
reliable, the question whether it meets Daubert is not a question that this Court needs to decide in order to adopt
the symmetry standard. Rather, courts will apply the traditional criteria for admitting expert evidence and
determine in each case (1) whether the experts are qualified; and (2) whether their particular methodology is
reliable. Indeed, a similar process already exists in other voting rights contexts. Under Thornburg v. Gingles,
478 U.S. 30, 52-54 (1986), and its progeny, courts regularly use statistics to determine racial bloc voting and to
decide whether a minority group can elect a candidate of its choice. In each instance, the court must make a
judgment about the expert and the methodology. For a thorough discussion of the different statistical standards
used to determine whether a plaintiff has met the Gingles test and their reliability, see Shirt v. Hazeltine, 336 F.
Supp. 2d 976, 995-1005 (D.S.D. 2004) (discussing the various standards and surveying cases that apply these
standards).

[**18]

Models applying the symmetry standard are by their nature predictive, just as the legislators themselves are
predicting the potential impact of the map on partisan representation. The symmetry standard and the resulting measures
of partisan bias, however, do not require forecasts of a particular voting outcome. Rather, by examining all the relevant
data and the potential seat divisions that would occur for particular vote divisions, it compares the potential scenarios
and determines the partisan bias of a map, separating out other potentially confounding factors. Importantly, those
drawing the map have access to the same data used to evaluate it, and no data is required other than what is in the public
domain. The question is not whether a particular party will win; it is whether one party has stacked the deck to such a
degree that the plan burdens the other party's "rights of fair and effective representation." Vieth, 541 U.S. at 312
(Kennedy, J., concurring in the judgment). Cf. Doris Kearns Goodwin, Team of Rivals: The Political Genius of
Abraham Lincoln 209 (2005) (noting that in the 1858 Lincoln-Douglas Senatorial election, Lincoln lost even though he
received a [**19] majority of votes cast because the State Legislature, which picked Senators at the time, was heavily
gerrymandered for the Democrats).

[*12] III. THE SYMMETRY STANDARD ALLOWS THIS COURT TO DECIDE BY
POLITICALLY-NEUTRAL AND OBJECTIVE PRINCIPLES WHETHER A PARTICULAR PLAN IS
OVERLY PARTISAN

The ability to quantify partisan bias in a redistricting plan, and to distinguish partisan bias from other factors,
permits this Court to adopt a rule that prevents gerrymandering from inhibiting a political group's representational
rights. Amici take no position on how this Court could best implement a test for unconstitutional partisan
gerrymandering that is based on evaluating the level of partisan bias in a plan. Yet the symmetry standard and the
methodology applying it are just as "clear, manageable, and politically neutral," Vieth, 541 U.S. at 307-08 (Kennedy, J.,
concurring in the judgment)--if not more so--than other standards used to evaluate districting plans. See, e.g.,
Thornburg v. Gingles, 478 U.S. 30, 55-61, 74-77 (1986) (using statistics to determine the existence of racial bloc voting,
a necessary part of any § 2 claim); Shaw v. Reno, 509 U.S. 630, 646-49 (1993) [**20] (explaining how to decide
whether a racial gerrymander is unconstitutional and examining "appearance," among other factors); Georgia v.
Ashcroft, 539 U.S. 461, 480 (2003) (discussing influence and coalitional districts and noting that "the ability of minority
voters to elect a candidate of their choice is important but often complex in practice to determine"). And this Court's
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jurisprudence in other voting rights contexts suggests three different possible approaches for using the symmetry
standard to determine the existence of an unconstitutional partisan gerrymander.

First, this Court could announce a rule of allowing a State to engage in as little partisan bias as necessary to further
other compelling interests. In the one-person, one-vote context, this Court has required zero deviation for Congressional
districts, while still permitting the State to justify any discrepancy [*13] in population with a showing of compelling
need. See, e.g., Karcher v. Daggett, 462 U.S. 725, 740-41 (1983). Moreover, the State need only achieve complete
population equality "as nearly as practicable." Id. at 730. So long as a State attempts in good faith to [**21] create
equal districts, the plan passes constitutional muster. Id. at 730-31.

The symmetry standard allows this Court to announce a similar rule in the partisan gerrymandering context: States
must make a good-faith effort to achieve as little partisan bias as possible. States could justify any deviation by pointing
to a legitimate interest such as compactness, respecting municipal boundaries, or preserving the core of prior districts.
Cf. id. at 740.

States can comply with the "as little as possible" rule quite simply. The sophistication of computer mapping
technologies allows States to add "no partisan bias" to their criteria in creating a redistricting plan. Cf. id. at 733
(noting that in 1983, "the rapid advances of computer technology and education during the last two decades make it
relatively simple to draw contiguous districts of equal population and at the same time to further whatever secondary
goals the State has"). Whenever a State redistricts, it is possible to measure the partisan bias in a plan using the
symmetry standard. Likewise, States know the total population before redistricting, and because application of the
one-person, [**22] one-vote standard is simple, relatively little litigation results. Just as in the one-person, one-vote
context, if this Court sets a clear rule beforehand, the amount of litigation about the rule post-issuance would be
relatively limited. Finally, a rule of "as little as possible" captures both the "subtle" and the "blatant" gerrymander, each
of which burdens a group's representational rights. Vieth, 541 U.S. at 316 (Kennedy, J., concurring in the judgment).

Second, this Court could establish a rule that prevents partisan bias to the extent that it allows the manipulating
[*14] party to gain control of one or more legislative seats to which it otherwise would not win. In other words, the
symmetry standard allows courts to propound a simple and politically-neutral rule--whether the proposed map is so
partisan that, as compared to a politically neutral map, it would cause one party to lose a legislative seat. Through the
use of experts, a plaintiff would have to prove that a map would cause a group to lose a seat. Cf. Gingles, 478 U.S. at
44-46 (imposing a test for justiciability under § 2 of the Voting Rights Act, 42 U.S.C. § 1973, [**23] that requires a
showing that the minority population is "sufficiently large and compact to constitute a majority in a single-member
district" so there exists a potential remedy plan with at least one more district in which minorities have a realistic
opportunity to elect candidates of choice than is found in the challenged plan).

Third, this Court could allow partisan bias in districting so long as it does not rise above a certain percentage. The
symmetry standard allows courts to calculate the percentage difference in seats that a party would receive at any given
level of the vote. If the average percentage difference between the two parties is above a particular threshold (whether it
be 3, 5, or 10%), the plan would be unconstitutional. For example, if the court set the standard at 10%, a plan would not
be unconstitutional unless the Democratic Party would capture 55% of the seats with 50% of the vote whereas the
Republican Party would capture only 45% of the seats with 50% of the vote. Cf. Brown v. Thompson, 462 U.S. 835
(1983) (above 10% population deviation is prima facie unconstitutional for state legislative districts); id. at 852
(outlining test for [**24] determining when a plan is unconstitutional).

This third approach allows courts to consider what level of partisan gerrymandering is unconstitutionally
"egregious." Vieth, 541 U.S. at 316 (Kennedy, J., concurring in the judgment). Studies of past partisan gerrymanders
have shown that many gerrymanders have a partisan bias of 1-3 percentage points. In egregious cases, the difference is
[*15] greater than 5 percentage points, and it is only in the very rare and extreme case that a gerrymander results in a
difference of over 10 points. Andrew Gelman & Gary King, Enhancing Democracy Through Legislative Redistricting,
88 Am. Pol. Sci. Rev. 541, 546 Fig. 2 (1994) (showing 15 states over a twenty-year period where the partisan bias
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rarely exceeded 5 percentage points and never exceeded 10 percentage points); Gary King, Representation through
Legislative Redistricting: A Stochastic Model, 33 Am. J. Pol. Sci. 787, 814 (1989) (noting that the effect of the partisan
gerrymander passed by Connecticut in the early 1970s that was at issue in Gaffney v. Cummings, 412 U.S. 735 (1973),
was 3 percentage points); Robert X. Browning & Gary King, Seats, Votes, and Gerrymandering: [**25] Estimating
Representation and Bias in State Legislative Redistricting, 9 Law & Pol'y 305, 318 (1987) (examining the Indiana plan
in the 1980s that was the subject of Davis v. Bandemer and concluding that the House plan had a bias of 6.2 percentage
points while the Senate plan had a bias of 2.8 percentage points); King & Browning, Democratic Representation, 81
Am. Pol. Sci. Rev. at 1262 Fig. 5 (showing bias in all States, with the plurality showing little if any bias, the vast
majority falling within 5 percentage points, a few between 5 and 10, and even fewer above 10); id. at 1269 (listing bias
figures for all States and showing only one State with a bias of above 10 percentage points); Gary W. Cox & Jonathan
N. Katz, Elbridge Gerry's Salamander: The Electoral Consequences of the Reapportionment Revolution 57-59 (2002)
(finding extreme cases of gerrymandering at as much as 8 percentage points).

A rule that tolerates a particular degree of partisan bias would recognize that this Court is willing to permit some
amount of burden on the rights of political groups in exchange for limited court involvement in only the most extreme
of cases. As experience has shown, and as this Court has [**26] recognized, savvy legislators will take advantage of all
the leeway that this Court will allow. Cf. Karcher, 462 at 731 [*16] ("If state legislators knew that a certain de minimis
level of population differences were acceptable, they would doubtless strive to achieve that level rather than equality.").
Yet even a rule that policed only extreme cases would curtail some abuses. Cf. Gelman & King, Enhancing
Democracy, 88 Am. Pol. Sci. Rev. at 541 (noting that while a redistricting plan may increase partisan bias in a
particular instance, regular redistricting every ten years leads to less partisan bias than no redistricting at all over a
period of decades).

Regardless of any rule that this Court adopts--especially if it is no rule--redistricting always will be political to
some degree. Yet not all political consequences lead to an unconstitutional burden on the minority party. Any rule
limiting partisan gerrymandering still preserves some political component to redistricting. Decisions of where to draw
the lines and what communities to include inevitably have some political fallout. The symmetry standard does not
necessarily affect the decision of where to place politically-sensitive [**27] land. Cf. Vieth, 541 U.S. at 358 (Breyer,
J., dissenting). Moreover, the majority party may well decide to give the party that wins a majority of the vote (say
51%) an even-greater majority of seats (say 60%). Such a plan favors the majority party, but would not be
unconstitutional under any approach so long as the minority party could win the same 60% of seats if it receives 51% of
the vote.

And if this Court adopts any rule based on the symmetry standard, lower courts and this Court will flesh out the
particulars of the rule in the future. Indeed, in the one-person, one-vote context, once this Court determined the general
standards in Reynolds v. Sims, 377 U.S. at 377, and Wesberry v. Sanders, 376 U.S. 1, 8 (1964), subsequent cases simply
became legal arguments about exactly what level of population deviation was unconstitutional in given circumstances.
See, e.g., Kirkpatrick v. Preisler, 394 U.S. 526 (1969); Mahan v. Howell, 410 U.S. 315 (1973); White v. Weiser, 412
U.S. 783 (1973); [*17] Gaffney v. Cummings, 412 U.S. 735 (1973); White v. Regester, 412 U.S. 755 (1973); [**28]
Connor v. Finch, 431 U.S. 407 (1977); Brown v. Thompson, 462 U.S. at 835; Karcher v. Daggett, 462 U.S. at 725;
Larios v. Cox, 300 F.Supp. 2d 1320 (N.D. Ga. 2004) (three-judge panel) (per curiam), aff'd, 542 U.S. 947 (2004).
Similarly, this Court could set a general rule prohibiting partisan gerrymanders, and let courts decide the specifics of the
issue as facts develop in the future. Cf. Vieth, 541 U.S. at 312 (Kennedy, J., concurring in the judgment) (suggesting
that no manageable standard developed after Davis v. Bandemer because lower courts could do nothing except follow
that decision); id. at 344-45 (Souter, J., dissenting) (same).

The signatories of this brief take no position on whether the particular Texas plan in this case is unconstitutional.
None has independently examined the partisan bias in the current Texas map. The symmetry standard has achieved
consensus within the social science community as a measure of bias because it is a politically-neutral measure that does
not require examining proxies such as shape of the district, compactness, or traditional political boundaries. Instead,
[**29] it evaluates the bias directly by comparing whether the plan treats similarly-situated parties similarly.
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Regardless of the merits of this particular lawsuit, the symmetry standard is "a suitable standard[] with which to
measure the burden a gerrymander imposes on representational rights." Vieth, 541 U.S. at 313 (Kennedy, J., concurring
in the judgment).

[*18] CONCLUSION

In deciding this case, this Court should take into consideration the symmetry standard, as it measures partisan bias
itself and it allows courts to decide in a politically-neutral and objective manner whether the State's plan is fair to all
political groups.

Respectfully Submitted,

H. LEE GODFREY, CAROLYN COURVILLE, SUSMAN GODFREY L.L.P., 1000 Louisiana Street, Suite 5100,
Houston, TX 77002, (713) 651-9366, JUSTIN A. NELSON *, SUSMAN GODFREY L.L.P., 1201 Third Avenue, Suite
3800, Seattle, WA 98101, (206) 516-3880, Counsel for Amici Curiae
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Project 21, Amici Supporting Appellees.
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|

Decided: July 29, 2016

Synopsis
Background: United States and various individuals,
churches, and civil rights organizations brought actions
against State of North Carolina and various state officials,
challenging several provisions of omnibus election reform
law as violative of the Fourteenth and Fifteenth
Amendments, and the Voting Rights Act (VRA). After
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actions were consolidated, the United States District
Court for the Middle District of North Carolina, Thomas
D. Schroeder, J., 997 F.Supp.2d 322, denied plaintiffs'
motion for preliminary injunction. Plaintiffs appealed.
The Court of Appeals, Wynn, Circuit Judge, 769 F.3d
224, affirmed in part, reversed in part, and remanded with
instructions. Following a bench trial, the District Court,
2016 WL 1650774, held that the election reform law did
not violate the Fourteenth and Fifteenth Amendments or
the VRA. Plaintiffs appealed.

Holdings: The Court of Appeals, Diana Gribbon Motz,
Circuit Judge, writing for the court except as to Part V.B.,
and Wynn, Circuit Judge, writing for the court as to Part
V.B., held that:

[1] North Carolina had a history of racial discrimination
in voting that weighed in favor of finding the election law
was motivated by discriminatory racial intent;

[2] specific sequence of events leading up to the passage of
North Carolina's election reform law weighed in favor of
finding the election law was motivated by discriminatory
racial intent;

[3] legislative history of North Carolina's election reform
law weighed in favor of finding the election law was
motivated by discriminatory racial intent;

[4] disproportionate impact of North Carolina's election
reform law on African Americans weighed in favor of
finding the election law was motivated by discriminatory
racial intent;

[5] North Carolina's non-racial motivations for passing an
election reform law did not explain the passage of the law,
thus race constituted a but-for cause of the law;

[6] North Carolina's election reform law was severable;
and

[7] the Court would enjoin all challenged provisions,
notwithstanding North Carolina's amendment to the
election reform law.

Reversed and remanded.

Diana Gribbon Motz, Circuit Judge, filed an opinion
dissenting in part.

West Codenotes

Held Unconstitutional
N.C. Gen. Stat. Ann. §§ 163-55, 163-82.4(d)(2), 163-82.6A,
163-166.13.

*212  Appeals from the United States District Court for
the Middle District of North Carolina, at Greensboro.
Thomas D. Schroeder, District Judge. (1:13–cv–00658–
TDS–JEP; 1:13–cv–00660–TDS–JEP; 1:13–cv–00861–
TDS–JEP)
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of North Carolina Legal Foundation, Raleigh, North
Carolina; Anita S. Earls, George Eppsteiner, Southern
Coalition for Social Justice, Durham, North Carolina
for Appellants League of Women Voters of North
Carolina, North Carolina A. Philip Randolph Institute,
Unifour Onestop Collaborative, Common Cause North
Carolina, Goldie Wells, Kay Brandon, Octavia Rainey,
Sara Stohler, and Hugh Stohler. Ripley Rand, United
States Attorney for the Middle District of North Carolina,
Gill P. Beck, Special Assistant United States Attorney
for the Middle District of North Carolina, Gregory
B. Friel, Deputy Assistant Attorney General, Justin
Levitt, Deputy Assistant Attorney General, Diana K.
Flynn, Christine H. Ku, Civil Rights Division, United
States Department of Justice, Washington, D.C., for
Appellant United States of America. L. Gray Geddie,
Jr., Phillip J. Strach, Michael D. McKnight, Ogletree
Deakins Nash Smoak & Stewart, PC, Raleigh, North
Carolina, for Appellees State of North Carolina and
North Carolina State Board of Elections; Karl S.
Bowers, Jr., Bowers Law Office LLC, Columbia, South
Carolina, Robert C. Stephens, Office of the Governor of
North Carolina, Raleigh, North Carolina, for Appellee
Patrick L. McCrory. Elizabeth B. Wydra, Brianne J.
Gorod, David H. Gans, Constitutional Accountability
Center, Washington, D.C., for Amicus Constitutional
Accountability Center. Claire Prestel, Ryan E. Griffin,
James & Hoffman, P.C., Washington, D.C.; Mary Joyce
Carlson, Washington, D.C.; Judith A. Scott, Lauren
Bonds, *213  Katherine Roberson–Young, Service
Employees International Union, Washington, D.C., for
Amici Stacey Stitt, Maria Diaz, Robert Gundrum, Misty
Taylor, and Service Employees International Union.
Mark R. Sigmon, Sigmon Law, PLLC, Raleigh, North
Carolina, for Amicus Democracy North Carolina. Mark
Dorosin, Elizabeth Haddix, Brent Ducharme, UNC
Center for Civil Rights, Chapel Hill, North Carolina, for
Amicus UNC Center for Civil Rights. Jeanette Wolfley,
Assistant Professor, University of New Mexico School
Of Law, Albuquerque, New Mexico, Arnold Locklear,
Locklear, Jacobs, Hunt & Brooks, Pembroke, North
Carolina for Amici Pearlein Revels, Louise Mitchell,
Eric Locklear, and Anita Hammonds Blanks. Bradley
J. Schlozman, Hinkle Law Firm LLC, Wichita, Kansas;
Chris Fedeli, Lauren M. Burke, Judicial Watch, Inc.,
Washington, D.C.; H. Christopher Coates, Law Office
of H. Christopher Coates, Charleston, South Carolina,
for Amici Judicial Watch, Inc. and Allied Educational
Foundation. Michael A. Carvin, Anthony J. Dick,

Stephen A. Vaden, Jones Day, Washington, D.C., for
Amici Senators Thom Tillis, Lindsey Graham, Ted Cruz,
Mike Lee, and the Judicial Education Project. Maya
M. Noronha, Trevor M. Stanley, E. Mark Braden,
Richard B. Raile, Baker & Hostetler LLP, Washington,
D.C., for Amicus Lawyers Democracy Fund. Joshua
P. Thompson, Christopher M. Kieser, Pacific Legal
Foundation, Sacramento, California, for Amici Pacific
Legal Foundation, Center for Equal Opportunity, and
Project 21. Steven J. Lechner, Mountain States Legal
Foundation, Lakewood, Colorado, for Amicus Mountain
States Legal Foundation. Joseph A. Vanderhulst, Public
Interest Legal Foundation, Plainfield, Indiana, for
Amicus American Civil Rights Union. Gregory F. Zoeller,
Attorney General of Indiana, Thomas M. Fisher, Solicitor
General, Winston Lin, Deputy Attorney General, Office
of the Indiana Attorney General, Indianapolis, Indiana;
Luther Strange, Attorney General, Office of the Attorney
General of Alabama, Montgomery, Alabama; Mark
Brnovich, Attorney General, Office of the Attorney
General of Arizona, Phoenix, Arizona; Leslie Rutledge,
Attorney General, Office of the Attorney General of
Arkansas, Little Rock, Arkansas; Sam Olens, Attorney
General, Office of the Attorney General of Georgia,
Atlanta, Georgia; Derek Schmidt, Attorney General,
Office of the Attorney General of Kansas, Topeka,
Kansas; Bill Schuette, Attorney General, Office of
the Attorney General of Michigan, Lansing, Michigan;
Wayne Stenehjem, Attorney General, Office of the
Attorney General of North Dakota, Bismarck, North
Dakota; Michael DeWine, Attorney General, Office of
the Attorney General of Ohio, Columbus, Ohio; E.
Scott Pruitt, Attorney General, Office of the Attorney
General of Oklahoma, Oklahoma City, Oklahoma;
Alan Wilson, Attorney General, Office of the Attorney
General of South Carolina, Columbia, South Carolina;
Ken Paxton, Attorney General, Office of the Attorney
General of Texas, Austin, Texas; Patrick Morrisey,
Attorney General, Office of the Attorney General of
West Virginia, Charleston, West Virginia; Brad D.
Schimel, Attorney General, Office of the Attorney
General of Wisconsin, Madison, Wisconsin, for Amici
States of Indiana, Alabama, Arizona, Arkansas, Georgia,
Kansas, Michigan, North Dakota, Ohio, Oklahoma,
South Carolina, Texas, West Virginia, and Wisconsin.

Before MOTZ, WYNN, and FLOYD, Circuit Judges.
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Opinion

*214  Reversed and remanded by published opinion.
Judge Motz wrote the opinion for the court, in which
Judge Wynn and Judge Floyd joined except as to Part V.B.
Judge Wynn wrote the opinion for the court as to Part
V.B., in which Judge Floyd joined. Judge Motz wrote a
separate dissenting opinion as to Part V.B.

DIANA GRIBBON MOTZ, Circuit Judge, writing for
the court except as to Part V.B.:

These consolidated cases challenge provisions of a recently
enacted North Carolina election law. The district court
rejected contentions that the challenged provisions violate
the Voting Rights Act and the Fourteenth, Fifteenth,
and Twenty-Sixth Amendments of the Constitution. In
evaluating the massive record in this case, the court
issued extensive factual findings. We appreciate and
commend the court on its thoroughness. The record
evidence provides substantial support for many of its
findings; indeed, many rest on uncontested facts. But,
for some of its findings, we must conclude that the
district court fundamentally erred. In holding that the
legislature did not enact the challenged provisions with
discriminatory intent, the court seems to have missed the
forest in carefully surveying the many trees. This failure of
perspective led the court to ignore critical facts bearing on
legislative intent, including the inextricable link between
race and politics in North Carolina.

Voting in many areas of North Carolina is racially
polarized. That is, “the race of voters correlates with the
selection of a certain candidate or candidates.” Thornburg
v. Gingles, 478 U.S. 30, 62, 106 S.Ct. 2752, 92 L.Ed.2d 25
(1986) (discussing North Carolina). In Gingles and other
cases brought under the Voting Rights Act, the Supreme
Court has explained that polarization renders minority
voters uniquely vulnerable to the inevitable tendency
of elected officials to entrench themselves by targeting
groups unlikely to vote for them. In North Carolina,
restriction of voting mechanisms and procedures that
most heavily affect African Americans will predictably
redound to the benefit of one political party and to the
disadvantage of the other. As the evidence in the record
makes clear, that is what happened here.

After years of preclearance and expansion of voting
access, by 2013 African American registration and

turnout rates had finally reached near-parity with white
registration and turnout rates. African Americans were
poised to act as a major electoral force. But, on the
day after the Supreme Court issued Shelby County v.
Holder, ––– U.S. ––––, 133 S.Ct. 2612, 186 L.Ed.2d
651 (2013), eliminating preclearance obligations, a leader
of the party that newly dominated the legislature (and
the party that rarely enjoyed African American support)
announced an intention to enact what he characterized
as an “omnibus” election law. Before enacting that law,
the legislature requested data on the use, by race, of a
number of voting practices. Upon receipt of the race data,
the General Assembly enacted legislation that restricted
voting and registration in five different ways, all of which
disproportionately affected African Americans.

In response to claims that intentional racial discrimination
animated its action, the State offered only meager
justifications. Although the new provisions target African
Americans with almost surgical precision, they constitute
inapt remedies for the problems assertedly justifying them
and, in fact, impose cures for problems that did not
exist. Thus the asserted justifications cannot and do
not conceal the State's true motivation. “In essence,”
as in *215  League of United Latin American Citizens
v. Perry (LULAC), 548 U.S. 399, 440, 126 S.Ct. 2594,
165 L.Ed.2d 609 (2006), “the State took away [minority
voters'] opportunity because [they] were about to exercise
it.” As in LULAC, “[t]his bears the mark of intentional
discrimination.” Id.

Faced with this record, we can only conclude that
the North Carolina General Assembly enacted the
challenged provisions of the law with discriminatory
intent. Accordingly, we reverse the judgment of the district
court to the contrary and remand with instructions to
enjoin the challenged provisions of the law.

I.

“The Voting Rights Act of 1965 employed extraordinary
measures to address an extraordinary problem.” Shelby
Cty., 133 S.Ct. at 2618. Although the Fourteenth and
Fifteenth Amendments to the United States Constitution
prohibit racial discrimination in the regulation of
elections, state legislatures have too often found facially
race-neutral ways to deny African Americans access to
the franchise. See id. at 2619; Johnson v. De Grandy,
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512 U.S. 997, 1018, 114 S.Ct. 2647, 129 L.Ed.2d 775
(1994) (noting “the demonstrated ingenuity of state
and local governments in hobbling minority voting
power” as “jurisdictions have substantially moved from
direct, over[t] impediments to the right to vote to more
sophisticated devices” (alteration in original) (internal
quotation marks omitted)).

To remedy this problem, Congress enacted the Voting
Rights Act. In its current form, § 2 of the Act provides:

No voting qualification or
prerequisite to voting or standard,
practice, or procedure shall be
imposed or applied by any State
or political subdivision in a manner
which results in a denial or
abridgement of the right of any
citizen of the United States to vote
on account of race or color....

52 U.S.C. § 10301(a) (2012) (formerly 42 U.S.C. § 1973(a)).

In addition to this general statutory prohibition on
racial discrimination, Congress identified particular
jurisdictions “covered” by § 5 of the Voting Rights Act.
Shelby Cty., 133 S.Ct. at 2619. Covered jurisdictions
were those that, as of 1972, had maintained suspect
prerequisites to voting, like literacy tests, and had less
than 50% voter registration or turnout. Id. at 2619–20.
Forty North Carolina jurisdictions were covered under
the Act. 28 C.F.R. pt. 51 app. (2016). As a result,
whenever the North Carolina legislature sought to change
the procedures or qualifications for voting statewide or
in those jurisdictions, it first had to seek “preclearance”
with the United States Department of Justice. In doing so,
the State had to demonstrate that a change had neither
the purpose nor effect of “diminishing the ability of any
citizens” to vote “on account of race or color.” 52 U.S.C.
§ 10304 (2012) (formerly 42 U.S.C. § 1973c).

During the period in which North Carolina jurisdictions
were covered by § 5, African American electoral
participation dramatically improved. In particular,
between 2000 and 2012, when the law provided for the
voting mechanisms at issue here and did not require photo
ID, African American voter registration swelled by 51.1%.

J.A. 804 1  (compared to an increase of 15.8% for white
voters). African American turnout similarly surged, from
41.9% in 2000 to 71.5% in 2008 and 68.5% in 2012. J.A.

1196-97. Not coincidentally, during this period North
Carolina emerged as a swing state in national elections.

Then, in late June 2013, the Supreme Court issued
its opinion in Shelby County. *216  In it, the Court
invalidated the preclearance coverage formula, finding
it based on outdated data. Shelby Cty., 133 S.Ct. at
2631. Consequently, as of that date, North Carolina no
longer needed to preclear changes in its election laws.
As the district court found, the day after the Supreme
Court issued Shelby County, the “Republican Chairman
of the [Senate] Rules Committee[ ] publicly stated, ‘I think
we'll have an omnibus bill coming out’ and ... that the
Senate would move ahead with the ‘full bill.’ ” N.C. State
Conf. of the NAACP v. McCrory, ––– F.Supp.3d ––––,
––––,2016 WL 1650774, at *9 (M.D.N.C. Apr. 25, 2016).
The legislature then swiftly expanded an essentially single-
issue bill into omnibus legislation, enacting it as Session

Law (“SL”) 2013–381. 2

In this one statute, the North Carolina legislature imposed
a number of voting restrictions. The law required in-
person voters to show certain photo IDs, beginning
in 2016, which African Americans disproportionately
lacked, and eliminated or reduced registration and voting
access tools that African Americans disproportionately
used. Id. at –––– – ––––, ––––, ––––, ––––, 2016 WL
1650774, at *9–10, *37, *123, *127, *131. Moreover, as
the district court found, prior to enactment of SL 2013–
381, the legislature requested and received racial data as
to usage of the practices changed by the proposed law. Id.
at –––– – ––––, 2016 WL 1650774, at *136–38.

This data showed that African Americans
disproportionately lacked the most common kind of
photo ID, those issued by the Department of Motor
Vehicles (DMV). Id. The pre-Shelby County version of
SL 2013–381 provided that all government-issued IDs,
even many that had been expired, would satisfy the
requirement as an alternative to DMV-issued photo IDs.
J.A. 2114–15. After Shelby County, with race data in
hand, the legislature amended the bill to exclude many
of the alternative photo IDs used by African Americans.
Id. at ––––, 2016 WL 1650774, at *142; J.A. 2291–92. As
amended, the bill retained only the kinds of IDs that white
North Carolinians were more likely to possess. Id.; J.A.
3653, 2115, 2292.
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The district court found that, prior to enactment of SL
2013–381, legislators also requested data as to the racial
breakdown of early voting usage. Id. at –––– – ––––,
2016 WL 1650774, at *136–37. Early voting allows any
registered voter to complete an absentee application and
ballot at the same time, in person, in advance of Election
Day. Id. at –––– – ––––, 2016 WL 1650774, at *4–5. Early
voting thus increases opportunities to vote for those who
have difficulty getting to their polling place on Election
Day.

The racial data provided to the legislators revealed
that African Americans disproportionately used early
voting in both 2008 and 2012. Id. at –––– – ––––,
2016 WL 1650774, at *136–38; see also id. at ––––
n. 74, 2016 WL 1650774, at *48 n. 74 (trial evidence
showing that 60.36% and 64.01% of African Americans
voted early in 2008 and 2012, respectively, compared
to 44.47% and 49.39% of whites). In particular, African
Americans disproportionately used the first seven days
of early voting. Id. After receipt of this racial data, the
General Assembly amended the bill to eliminate the first
week of early voting, shortening the total early voting
period from seventeen to ten days. *217  Id. at ––––,
––––, 2016 WL 1650774, at *15, *136. As a result, SL
2013–381 also eliminated one of two “souls-to-the-polls”
Sundays in which African American churches provided
transportation to voters. Id. at ––––, 2016 WL 1650774,
at *55.

The district court found that legislators similarly
requested data as to the racial makeup of same-day
registrants. Id. at ––––, 2016 WL 1650774, at *137. Prior
to SL 2013–381, same-day registration allowed eligible
North Carolinians to register in person at an early voting
site at the same time as casting their ballots. Id. at ––––,
2016 WL 1650774, at *6. Same-day registration provided
opportunities for those as yet unable to register, as well as
those who had ended up in the “incomplete registration
queue” after previously attempting to register. Id. at ––––,
2016 WL 1650774, at *65. Same-day registration also
provided an easy avenue to re-register for those who
moved frequently, and allowed those with low literacy
skills or other difficulty completing a registration form to
receive personal assistance from poll workers. See id.

The legislature's racial data demonstrated that, as the
district court found, “it is indisputable that African
American voters disproportionately used [same-day

registration] when it was available.” Id. at ––––, 2016
WL 1650774, at *61. The district court further found that
African American registration applications constituted
a disproportionate percentage of the incomplete
registration queue. Id. at ––––, 2016 WL 1650774, at
*65. And the court found that African Americans “are
more likely to move between counties,” and thus “are
more likely to need to re-register.” Id. As evidenced by
the types of errors that placed many African American
applications in the incomplete queue, id. at ––––, ––––
& n. 26, 2016 WL 1650774, at *65, *123 & n. 26, in-
person assistance likely would disproportionately benefit
African Americans. SL 2013–381 eliminated same-day
registration. Id. at ––––, 2016 WL 1650774, at *15.

Legislators additionally requested a racial breakdown of
provisional voting, including out-of-precinct voting. Id.
at –––– – ––––, 2016 WL 1650774, at *136–37. Out-of-
precinct voting required the Board of Elections in each
county to count the provisional ballot of an Election
Day voter who appeared at the wrong precinct, but in
the correct county, for all of the ballot items for which
the voter was eligible to vote. Id. at –––– – ––––, 2016
WL 1650774, at *5–6. This provision assisted those who
moved frequently, or who mistook a voting site as being
in their correct precinct.

The district court found that the racial data
revealed that African Americans disproportionately voted
provisionally. Id. at ––––, 2016 WL 1650774, at *137. In
fact, the General Assembly that had originally enacted the
out-of-precinct voting legislation had specifically found
that “of those registered voters who happened to vote
provisional ballots outside their resident precincts” in
2004, “a disproportionately high percentage were African
American.” Id. at ––––, 2016 WL 1650774, at *138. With
SL 2013–381, the General Assembly altogether eliminated
out-of-precinct voting. Id. at ––––, 2016 WL 1650774, at
*15.

African Americans also disproportionately used
preregistration. Id. at ––––, 2016 WL 1650774, at *69.
Preregistration permitted 16- and 17-year-olds, when
obtaining driver's licenses or attending mandatory high
school registration drives, to identify themselves and
indicate their intent to vote. Id. at ––––, ––––, 2016 WL
1650774, at *7, *68. This allowed County Boards of
Elections to verify eligibility and automatically register
eligible citizens once they reached eighteen. Id. at ––––,
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2016 WL 1650774, at *7. Although preregistration *218
increased turnout among young adult voters, SL 2013–381
eliminated it. Id. at ––––, ––––, 2016 WL 1650774, at*15,

*69. 3

The district court found that not only did SL 2013–
381 eliminate or restrict these voting mechanisms used
disproportionately by African Americans, and require
IDs that African Americans disproportionately lacked,
but also that African Americans were more likely
to “experience socioeconomic factors that may hinder
their political participation.” Id. at ––––, 2016 WL
1650774, at *89. This is so, the district court explained,
because in North Carolina, African Americans are
“disproportionately likely to move, be poor, less educated,
have less access to transportation, and experience poor
health.” Id. at ––––, 2016 WL 1650774, at *89.

Nevertheless, over protest by many legislators and
members of the public, the General Assembly quickly
ratified SL 2013–381 by strict party-line votes. Id. at ––––
– ––––, 2016 WL 1650774, at *9–13. The Governor, who
was of the same political party as the party that controlled
the General Assembly, promptly signed the bill into law
on August 12, 2013. Id. at ––––, 2016 WL 1650774, at *13.

That same day, the League of Women Voters, along
with numerous other organizations and individuals, filed
suit. Id. at ––––, 2016 WL 1650774, at *16. These
Plaintiffs alleged that the restrictions on early voting
and elimination of same-day registration and out-of-
precinct voting were motivated by discriminatory intent
in violation of § 2 of the Voting Rights Act and
the Fourteenth and Fifteenth Amendments; that these
provisions had a discriminatory result in violation of §
2 of the Voting Rights Act; and that these provisions
burdened the right to vote generally, in contravention of
the Fourteenth Amendment. See id.

Also that same day, the North Carolina State Conference
of the NAACP, in conjunction with several other
organizations and individuals, filed a separate action.
Id. They alleged that the photo ID requirement and
the provisions challenged by the League of Women
Voters produced discriminatory results under § 2 and
demonstrated intentional discrimination in violation of
the Fourteenth and Fifteenth Amendments. Id. Soon
thereafter, the United States also filed suit, challenging the
same provisions as discriminatory in both purpose and

result in violation of § 2 of the Voting Rights Act. Id.
Finally, a group of “young voters” intervened, alleging
that these same provisions violated their rights under

the Fourteenth and Twenty-Sixth Amendments. Id. 4  The
district court consolidated the cases. Id.

Ahead of the 2014 midterm general election, Plaintiffs
moved for a preliminary injunction of several provisions
of the law. See N.C. State Conf. of the NAACP v.
McCrory, 997 F.Supp.2d 322, 339 (M.D.N.C. 2014). The
district court denied the motion. Id. at 383. On appeal,
we reversed in part, remanding the case with instructions
to issue an order staying the elimination of same-day
registration and out-of-precinct voting. League of Women
Voters of N.C. v. North Carolina (LWV), 769 F.3d 224,
248–49 (4th Cir. 2014).

*219  Over the dissent of two Justices, the Supreme
Court stayed our injunction mandate on October 8, 2014,
pending its decision on certiorari. See North Carolina
v. League of Women Voters of N.C., ––– U.S. ––––,
135 S.Ct. 6, 190 L.Ed.2d 243 (2014) (mem.). On April
6, 2015, the Supreme Court denied certiorari. See North
Carolina v. League of Women Voters of N.C., –––U.S.
––––, 135 S.Ct. 1735, 191 L.Ed.2d 702 (2015) (mem.).
This denial automatically reinstituted the preliminary
injunction, restoring same-day registration and out-of-
precinct voting pending the outcome of trial in this case.
North Carolina v. League of Women Voters of N.C., 135
S.Ct. at 6.

That consolidated trial was scheduled to begin on July
13, 2015. N.C. State Conf., ––– F.Supp.3d at ––––, 2016
WL 1650774, at *18. However, on June 18, 2015, the
General Assembly ratified House Bill 836, enacted as
Session Law (“SL”) 2015–103. Id. at ––––, ––––, 2016
WL 1650774, at *13, *18. This new law amended the
photo ID requirement by permitting a voter without
acceptable ID to cast a provisional ballot if he completed
a declaration stating that he had a reasonable impediment
to acquiring acceptable photo ID (“the reasonable
impediment exception”). Id. at ––––, 2016 WL 1650774,
at *13. Given this enactment, the district court bifurcated
trial of the case. Id. at ––––, 2016 WL 1650774, at *18.
Beginning in July 2015, the court conducted a trial on the
challenges to all of the provisions except the photo ID
requirement. Id. In January 2016, the court conducted a
separate trial on the photo ID requirement, as modified
by the reasonable impediment exception. Id.
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On April 25, 2016, the district court entered judgment
against the Plaintiffs on all of their claims as to all of the
challenged provisions. Id. at ––––, 2016 WL 1650774, at
*171. The court found no discriminatory results under §
2, no discriminatory intent under § 2 or the Fourteenth
and Fifteenth Amendments, no undue burden on the
right to vote generally under the Fourteenth Amendment,
and no violation of the Twenty-Sixth Amendment.
See id. at –––– – ––––, ––––, ––––, ––––, 2016 WL
1650774, at *133–34, *148, *164, *167. At the same time,
acknowledging the imminent June primary election, the
court temporarily extended the preliminary injunction of
same-day registration and out-of-precinct voting through
that election. Id. at ––––, 2016 WL 1650774, at *167. The
photo ID requirement went into effect as scheduled for
the first time in the March 2016 primary election, and was
again in effect during the June primary election. Id. at
––––, ––––, 2016 WL 1650774, at *19, *171.

Plaintiffs timely noted this appeal. J.A. 24967, 24970,
24976, 24980. They also requested that we stay the district
court's mandate and extend the preliminary injunction,
which we did pending our decision in this case. Order
Extending the Existing Stay, No. 16–1468 (Dkt. No. 122).

On appeal, Plaintiffs reiterate their attacks on the photo
ID requirement, the reduction in days of early voting, and
the elimination of same-day registration, out-of-precinct
voting, and preregistration, alleging discrimination
against African Americans and Hispanics. Because the
record evidence is limited regarding Hispanics, we confine
our analysis to African Americans. We hold that the
challenged provisions of SL 2013–381 were enacted with
racially discriminatory intent in violation of the Equal
Protection Clause of the Fourteenth Amendment and § 2
of the Voting Rights Act. We need not and do not reach
Plaintiffs' remaining claims.

II.

A.

[1]  [2] An appellate court can reverse a district court's
factual findings only if *220  clearly erroneous. United
States v. U.S. Gypsum Co., 333 U.S. 364, 395, 68 S.Ct.
525, 92 L.Ed. 746 (1948). This standard applies to the
ultimate factual question of a legislature's discriminatory

motivation. See Pullman–Standard v. Swint, 456 U.S.
273, 287–88, 102 S.Ct. 1781, 72 L.Ed.2d 66 (1982);
Hunt v. Cromartie (Cromartie I), 526 U.S. 541, 549, 119
S.Ct. 1545, 143 L.Ed.2d 731 (1999). Such a finding is
clearly erroneous if review of the entire record leaves the
appellate court “with the definite and firm conviction
that the [d]istrict [c]ourt's key findings are mistaken.”
Easley v. Cromartie (Cromartie II), 532 U.S. 234, 243, 121
S.Ct. 1452, 149 L.Ed.2d 430 (2001) (citation and internal
quotation marks omitted). This is especially so when “the
key evidence consisted primarily of documents and expert
testimony” and “[c]redibility evaluations played a minor
role.” Id.

[3] Moreover, if “the record permits only one resolution
of the factual issue” of discriminatory purpose, then an
appellate court need not remand the case to the district
court. Pullman–Standard, at 292, 102 S.Ct. 1781; see
Cromartie II, 532 U.S. at 257, 121 S.Ct. 1452 (reversing,
without remanding, three-judge court's factual finding
that racial intent predominated in creation of challenged
redistricting plan); Hunter v. Underwood, 471 U.S. 222,
229, 105 S.Ct. 1916, 85 L.Ed.2d 222 (1985) (affirming
Court of Appeals' reversal without remand where district
court's finding of no discriminatory purpose was clearly
erroneous); Dayton Bd. of Educ. v. Brinkman, 443 U.S.
526, 534, 542, 99 S.Ct. 2971, 61 L.Ed.2d 720 (1979)
(affirming Court of Appeals' reversal of finding of no
intentional discrimination with remand only to enter
remedy order).

In Village of Arlington Heights v. Metropolitan Housing
Development Corp., 429 U.S. 252, 97 S.Ct. 555, 50
L.Ed.2d 450 (1977), the Supreme Court addressed a claim
that racially discriminatory intent motivated a facially
neutral governmental action. The Court recognized that
a facially neutral law, like the one at issue here, can be
motivated by invidious racial discrimination. Id. at 264–
66, 97 S.Ct. 555. If discriminatorily motivated, such laws
are just as abhorrent, and just as unconstitutional, as
laws that expressly discriminate on the basis of race. Id.;
Washington v. Davis, 426 U.S. 229, 241, 96 S.Ct. 2040, 48
L.Ed.2d 597 (1976).

[4]  [5]  [6]  [7] When considering whether
discriminatory intent motivates a facially neutral law,
a court must undertake a “sensitive inquiry into such
circumstantial and direct evidence of intent as may
be available.” Arlington Heights, 429 U.S. at 266, 97
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S.Ct. 555. Challengers need not show that discriminatory
purpose was the “sole[ ]” or even a “primary” motive for
the legislation, just that it was “a motivating factor.” Id.
at 265–66, 97 S.Ct. 555 (emphasis added). Discriminatory
purpose “may often be inferred from the totality of the
relevant facts, including the fact, if it is true, that the law
bears more heavily on one race than another.” Davis,
426 U.S. at 242, 96 S.Ct. 2040. But the ultimate question
remains: did the legislature enact a law “because of,” and
not “in spite of,” its discriminatory effect. Pers. Adm'r
of Mass. v. Feeney, 442 U.S. 256, 279, 99 S.Ct. 2282, 60
L.Ed.2d 870 (1979).

In Arlington Heights, the Court set forth a nonexhaustive
list of factors to consider in making this sensitive
inquiry. These include: “[t]he historical background of the
[challenged] decision”; “[t]he specific sequence of events
leading up to the challenged decision”; “[d]epartures from
normal procedural sequence”; the legislative history of the
decision; and of course, the disproportionate “impact of
the official action—whether it bears more *221  heavily
on one race than another.” Arlington Heights, 429 U.S. at
266–67, 97 S.Ct. 555 (internal quotation marks omitted).

In instructing courts to consider the broader context
surrounding the passage of legislation, the Court has
recognized that “[o]utright admissions of impermissible
racial motivation are infrequent and plaintiffs often
must rely upon other evidence.” Cromartie I, 526
U.S. at 553, 119 S.Ct. 1545. In a vote denial case
such as the one here, where the plaintiffs allege that
the legislature imposed barriers to minority voting,
this holistic approach is particularly important, for
“[d]iscrimination today is more subtle than the visible
methods used in 1965.” H.R. Rep. No. 109–478, at 6
(2006), as reprinted in 2006 U.S.C.C.A.N. 618, 620. Even
“second-generation barriers” to voting, while facially race
neutral, may nonetheless be motivated by impermissible
racial discrimination. Shelby Cty., 133 S.Ct. at 2635
(Ginsburg, J., dissenting) (cataloguing ways in which
facially neutral voting laws continued to discriminate
against minorities even after passage of Voting Rights
Act).

[8]  [9]  [10] “Once racial discrimination is shown to
have been a ‘substantial’ or ‘motivating’ factor behind
enactment of the law, the burden shifts to the law's
defenders to demonstrate that the law would have been
enacted without this factor.” Hunter, 471 U.S. at 228,

105 S.Ct. 1916. When determining if this burden has been
met, courts must be mindful that “racial discrimination
is not just another competing consideration.” Arlington
Heights, 429 U.S. at 265–66, 97 S.Ct. 555. For this
reason, the judicial deference accorded to legislators when
“balancing numerous competing considerations” is “no
longer justified.” Id. Instead, courts must scrutinize the
legislature's actual non-racial motivations to determine
whether they alone can justify the legislature's choices. See
Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429
U.S. 274, 287, 97 S.Ct. 568, 50 L.Ed.2d 471 (1977); cf.
Miss. Univ. for Women v. Hogan, 458 U.S. 718, 728, 102
S.Ct. 3331, 73 L.Ed.2d 1090 (1982) (describing “inquiry
into the actual purposes underlying a statutory scheme”
that classified based on gender (emphasis added) (internal
quotation marks omitted)). If a court finds that a statute
is unconstitutional, it can enjoin the law. See, e.g., Hunter,
471 U.S. at 231, 105 S.Ct. 1916; Anderson v. Martin, 375
U.S. 399, 404, 84 S.Ct. 454, 11 L.Ed.2d 430 (1964).

B.

[11]  [12]  [13] In the context of a § 2 discriminatory
intent analysis, one of the critical background facts of
which a court must take notice is whether voting is
racially polarized. Indeed, to prevail in a case alleging
discriminatory dilution of minority voting strength under
§ 2, a plaintiff must prove this fact as a threshold showing.
See Gingles, 478 U.S. at 51, 56, 62, 106 S.Ct. 2752.
Racial polarization “refers to the situation where different
races ... vote in blocs for different candidates.” Id. at 62,
106 S.Ct. 2752. This legal concept “incorporates neither
causation nor intent” regarding voter preferences, for “[i]t
is the difference between the choices made by blacks and
whites—not the reasons for that difference—that results”
in the opportunity for discriminatory laws to have their
intended political effect. Id. at 62–63, 106 S.Ct. 2752.

While the Supreme Court has expressed hope that
“racially polarized voting is waning,” it has at the
same time recognized that “racial discrimination and
racially polarized voting are not ancient history.” Bartlett
v. Strickland, 556 U.S. 1, 25, 129 S.Ct. 1231, 173
L.Ed.2d 173 (2009). In fact, recent scholarship suggests
that, in the years following President Obama's election
*222  in 2008, areas of the country formerly subject

to § 5 preclearance have seen an increase in racially
polarized voting. See Stephen Ansolabehere, Nathaniel
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Persily & Charles Stewart III, Regional Differences in
Racial Polarization in the 2012 Presidential Election:
Implications for the Constitutionality of Section 5 of the
Voting Rights Act, 126 Harv. L. Rev. F. 205, 206 (2013).
Further, “[t]his gap is not the result of mere partisanship,
for even when controlling for partisan identification,
race is a statistically significant predictor of vote choice,
especially in the covered jurisdictions.” Id.

[14] Racially polarized voting is not, in and of itself,
evidence of racial discrimination. But it does provide an
incentive for intentional discrimination in the regulation
of elections. In reauthorizing the Voting Rights Act
in 2006, Congress recognized that “[t]he potential for
discrimination in environments characterized by racially
polarized voting is great.” H.R. Rep. No. 109–478, at 35.
This discrimination can take many forms. One common
way it has surfaced is in challenges centered on vote
dilution, where “manipulation of district lines can dilute
the voting strength of politically cohesive minority group
members.” De Grandy, 512 U.S. at 1007, 114 S.Ct. 2647
(emphasis added); see also Voinovich v. Quilter, 507 U.S.
146, 153–54, 113 S.Ct. 1149, 122 L.Ed.2d 500 (1993). It
is the political cohesiveness of the minority groups that
provides the political payoff for legislators who seek to
dilute or limit the minority vote.

The Supreme Court squarely confronted this connection
in LULAC. There, the record evidence revealed racially
polarized voting, such that 92% of Latinos voted against
an incumbent of a particular party, whereas 88% of
non-Latinos voted for him. 548 U.S. at 427, 126 S.Ct.
2594. The Court explained how this racial polarization
provided the impetus for the discriminatory vote dilution
legislation at issue in that case: “In old District 23
the increase in Latino voter registration and overall
population, the concomitant rise in Latino voting power
in each successive election, the near-victory of the Latino
candidate of choice in 2002, and the resulting threat to
the” incumbent representative motivated the controlling
party to dilute the minority vote. Id. at 428, 126 S.Ct.
2594 (citation omitted). Although the Court grounded its
holding on the § 2 results test, which does not require
proof of intentional discrimination, the Court noted that
the challenged legislation bore “the mark of intentional
discrimination.” Id. at 440, 126 S.Ct. 2594.

The LULAC Court addressed a claim of vote dilution,
but its recognition that racially polarized voting may

motivate politicians to entrench themselves through
discriminatory election laws applies with equal force in
the vote denial context. Indeed, it applies perhaps even
more powerfully in cases like that at hand, where the State
has restricted access to the franchise. This is so because,
unlike in redistricting, where states may consider race
and partisanship to a certain extent, see, e.g., Miller v.
Johnson, 515 U.S. 900, 920, 115 S.Ct. 2475, 132 L.Ed.2d
762 (1995), legislatures cannot restrict voting access on the
basis of race. (Nor, we note, can legislatures restrict access
to the franchise based on the desire to benefit a certain
political party. See Anderson v. Celebrezze, 460 U.S. 780,
792–93, 103 S.Ct. 1564, 75 L.Ed.2d 547 (1983).)

[15] Using race as a proxy for party may be an effective
way to win an election. But intentionally targeting
a particular race's access to the franchise because its
members vote for a particular party, in a predictable
manner, constitutes discriminatory purpose. This is so
even absent any evidence of race-based hatred and despite
*223  the obvious political dynamics. A state legislature

acting on such a motivation engages in intentional racial
discrimination in violation of the Fourteenth Amendment
and the Voting Rights Act.

III.

With these principles in mind, we turn to their application
in the case at hand.

A.

[16] Arlington Heights directs us to consider “[t]he
historical background of the decision” challenged as
racially discriminatory. 429 U.S. at 267, 97 S.Ct.
555. Examination of North Carolina's history of
race discrimination and recent patterns of official
discrimination, combined with the racial polarization of
politics in the state, seems particularly relevant in this
inquiry. The district court erred in ignoring or minimizing
these facts.

Unquestionably, North Carolina has a long history of race
discrimination generally and race-based vote suppression
in particular. Although we recognize its limited weight,
see Shelby Cty., 133 S.Ct. at 2628–29, North Carolina's
pre-1965 history of pernicious discrimination informs our
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inquiry. For “[i]t was in the South that slavery was upheld
by law until uprooted by the Civil War, that the reign
of Jim Crow denied African–Americans the most basic
freedoms, and that state and local governments worked
tirelessly to disenfranchise citizens on the basis of race.”
Id. at 2628.

While it is of course true that “history did not end in 1965,”
id. it is equally true that SL 2013–381 imposes the first
meaningful restrictions on voting access since that date
—and a comprehensive set of restrictions at that. Due
to this fact, and because the legislation came into being
literally within days of North Carolina's release from the
preclearance requirements of the Voting Rights Act, that
long-ago history bears more heavily here than it might
otherwise. Failure to so recognize would risk allowing that
troubled history to “pick[ ] up where it left off in 1965”
to the detriment of African American voters in North
Carolina. LWV, 769 F.3d at 242.

In considering Plaintiffs' discriminatory results claim
under § 2, the district court expressly and properly
recognized the State's “shameful” history of “past
discrimination.” N.C. State Conf., ––– F.Supp.3d at ––––
– ––––, 2016 WL 1650774, at *83–86. But the court
inexplicably failed to grapple with that history in its
analysis of Plaintiffs' discriminatory intent claim. Rather,
when assessing the intent claim, the court's analysis on
the point consisted solely of the finding that “there is
little evidence of official discrimination since the 1980s,”
accompanied by a footnote dismissing examples of more
recent official discrimination. See id. at ––––, 2016 WL
1650774, at *143.

That finding is clearly erroneous. The record is replete
with evidence of instances since the 1980s in which the
North Carolina legislature has attempted to suppress and
dilute the voting rights of African Americans. In some
of these instances, the Department of Justice or federal
courts have determined that the North Carolina General
Assembly acted with discriminatory intent, “reveal[ing] a
series of official actions taken for invidious purposes.”
Arlington Heights, 429 U.S. at 267, 97 S.Ct. 555. In others,
the Department of Justice or courts have found that
the General Assembly's action produced discriminatory
results. The latter evidence, of course, proves less
about discriminatory intent than the former, but it
is informative. A historical pattern of laws producing
discriminatory results provides important context for

determining whether the same *224  decisionmaking
body has also enacted a law with discriminatory purpose.
See, e.g., Veasey v. Abbott, No. 14–41127, 830 F.3d 216,
2016 WL 3923868 (5th Cir. July 20, 2016) (en banc)
(considering as relevant, in intentional discrimination
analysis of voter ID law, DOJ letters and previous court
cases about results and intent).

The record reveals that, within the time period that the
district court found free of “official discrimination” (1980
to 2013), the Department of Justice issued over fifty
objection letters to proposed election law changes in
North Carolina—including several since 2000—because
the State had failed to prove the proposed changes
would have no discriminatory purpose or effect. See U.S.
Dep't of Justice, Civil Rights Div., Voting Determination
Letters for North Carolina (DOJ Letters) (Aug. 7,
2015), https://www.justice.gov/crt/voting-determination-
letters-north-carolina; see also Regents of the Univ. of
California v. Bakke, 438 U.S. 265, 305, 98 S.Ct. 2733,
57 L.Ed.2d 750 (1978) (referring to objections of the
Department of Justice under § 5 as “administrative

finding[s] of discrimination”). 5  Twenty-seven of those
letters objected to laws that either originated in the
General Assembly or originated with local officials and
were approved by the General Assembly. See DOJ Letters.

During the same period, private plaintiffs brought fifty-
five successful cases under § 2 of the Voting Rights Act.
J.A. 1260; Anita S. Earls et al., Voting Rights in North
Carolina: 1982–2006, 17 S. Cal. Rev. L. & Soc. Just.
577 (2008). Ten cases ended in judicial decisions finding
that electoral schemes in counties and municipalities
across the state had the effect of discriminating against
minority voters. See, e.g., Ward v. Columbus Cty., 782
F.Supp. 1097 (E.D.N.C. 1991); Johnson v. Halifax Cty.,
594 F.Supp. 161 (E.D.N.C. 1984) (granting preliminary
injunction). Forty-five cases were settled favorably for
plaintiffs out of court or through consent degrees that
altered the challenged voting laws. See, e.g., Daniels
v. Martin Cty. Bd. of Comm'rs., No. 4:89–cv–00137
(E.D.N.C. 1992); Hall v. Kennedy, No. 3:88–cv–00117
(E.D.N.C. 1989); Montgomery Cty. Branch of the
NAACP v. Montgomery Cty. Bd. of Elections, No.
3:90–cv–00027 (M.D.N.C. 1990). On several occasions,
the United States intervened in cases or filed suit
independently. See, e.g., United States v. Anson Bd.
of Educ., No. 3:93–cv–00210 (W.D.N.C. 1994); United
States v. Granville Cty. Bd. of Educ., No. 5:87–cv–00353
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(E.D.N.C. 1989); United States v. Lenoir Cty., No. 87–
105–cv–84 (E.D.N.C. 1987).

And, of course, the case in which the Supreme Court
announced the standard governing § 2 results claims
—Thornburg v. Gingles—was brought by a class of
African American citizens in North Carolina *225
challenging a statewide redistricting plan. 478 U.S. at
35, 106 S.Ct. 2752. There the Supreme Court affirmed
findings by the district court that each challenged district
exhibited “racially polarized voting,” and held that
“the legacy of official discrimination in voting matters,
education, housing, employment, and health services ...
acted in concert with the multimember districting scheme
to impair the ability” of African American voters to
“participate equally in the political process.” Id. at 80, 106
S.Ct. 2752.

And only a few months ago (just weeks before the district
court issued its opinion in the case at hand), a three-judge
court addressed a redistricting plan adopted by the same
General Assembly that enacted SL 2013–381. Harris v.
McCrory, No. 1:13–CV–949, 159 F.Supp.3d 600, 603–04,
2016 WL 482052, at *1–2 (M.D.N.C. Feb. 5, 2016), prob.
juris. noted, ––– U.S. ––––, 136 S.Ct. 2512, ––– L.Ed.2d
––––, No. 15–1262, 2016 WL 1435913 (June 27, 2016).
The court held that race was the predominant motive in
drawing two congressional districts, in violation of the
Equal Protection Clause. Id. at 603–04, 621 & n. 9, 2016
WL 482052, at *1–2, *17 & n. 9. Contrary to the district
court's suggestion, see N.C. State Conf., ––– F.Supp.3d at
–––– n. 223, 2016 WL 1650774, at *143 n. 223, a holding
that a legislature impermissibly relied on race certainly
provides relevant evidence as to whether race motivated
other election legislation passed by the same legislature.

The district court failed to take into account these
cases and their important takeaway: that state officials
continued in their efforts to restrict or dilute African
American voting strength well after 1980 and up to the
present day. Only the robust protections of § 5 and
suits by private plaintiffs under § 2 of the Voting Rights
Act prevented those efforts from succeeding. These cases
also highlight the manner in which race and party are
inexorably linked in North Carolina. This fact constitutes
a critical—perhaps the most critical—piece of historical
evidence here. The district court failed to recognize this
linkage, leading it to accept “politics as usual” as a
justification for many of the changes in SL 2013–381. But

that cannot be accepted where politics as usual translates
into race-based discrimination.

As it did with the history of racial discrimination,
the district court again recognized this reality when
analyzing whether SL 2013–381 had a discriminatory
result, but not when analyzing whether it was motivated
by discriminatory intent. In its results analysis, the court
noted that racially polarized voting between African
Americans and whites remains prevalent in North
Carolina. N.C. State Conf., ––– F.Supp.3d at –––– – ––––,
2016 WL 1650774, at *86–87. Indeed, at trial the State
admitted as much. Id. at ––––, 2016 WL 1650774, at
*86. As one of the State's experts conceded, “in North
Carolina, African-American race is a better predictor
for voting Democratic than party registration.” J.A.
21400. For example, in North Carolina, 85% of African
American voters voted for John Kerry in 2004, and 95%
voted for President Obama in 2008. N.C. State Conf.,
––– F.Supp.3d at ––––, 2016 WL 1650774, at *86. In
comparison, in those elections, only 27% of white North
Carolinians voted for John Kerry, and only 35% for
President Obama. Id.

Thus, whether the General Assembly knew the exact
numbers, it certainly knew that African American voters
were highly likely, and that white voters were unlikely,
to vote for Democrats. And it knew that, in recent
years, African Americans had begun registering and
voting in unprecedented numbers. Indeed, much of
the recent success of Democratic candidates in North
*226  Carolina resulted from African American voters

overcoming historical barriers and making their voices
heard to a degree unmatched in modern history.

Despite this, the district court took no issue with one of
the legislature's stated purposes in enacting SL 2013–381
—to “mov[e] the law back to the way it was.” N.C. State
Conf., ––– F.Supp.3d at ––––, 2016 WL 1650774, at *111.
Rather, the court apparently regarded this as entirely
appropriate. The court noted repeatedly that the voting
mechanisms that SL 2013–381 restricts or eliminates were
ratified “relatively recently,” “almost entirely along party
lines,” when “Democrats controlled” the legislature; and
that SL 2013–381 was similarly ratified “along party lines”
after “Republicans gained ... control of both houses.” Id.
at –––– – ––––, ––––, 2016 WL 1650774, at *2–7, *12.
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Thus, the district court apparently considered SL 2013–
381 simply an appropriate means for one party to
counter recent success by another party. We recognize that
elections have consequences, but winning an election does
not empower anyone in any party to engage in purposeful
racial discrimination. When a legislature dominated by
one party has dismantled barriers to African American
access to the franchise, even if done to gain votes, “politics
as usual” does not allow a legislature dominated by the
other party to re-erect those barriers.

The record evidence is clear that this is exactly what
was done here. For example, the State argued before the
district court that the General Assembly enacted changes
to early voting laws to avoid “political gamesmanship”
with respect to the hours and locations of early voting
centers. J.A. 22348. As “evidence of justifications”
for the changes to early voting, the State offered
purported inconsistencies in voting hours across counties,
including the fact that only some counties had decided
to offer Sunday voting. Id. The State then elaborated
on its justification, explaining that “[c]ounties with
Sunday voting in 2014 were disproportionately black”
and “disproportionately Democratic.” J.A. 22348–49. In
response, SL 2013–381 did away with one of the two days
of Sunday voting. See N.C. State Conf., ––– F.Supp.3d at
––––, 2016 WL 1650774, at *15. Thus, in what comes as
close to a smoking gun as we are likely to see in modern
times, the State's very justification for a challenged statute
hinges explicitly on race—specifically its concern that
African Americans, who had overwhelmingly voted for

Democrats, had too much access to the franchise. 6

These contextual facts, which reveal the powerful
undercurrents influencing North Carolina politics, must
be considered in determining why the General Assembly
enacted SL 2013–381. Indeed, the law's purpose cannot
be properly understood without these considerations.
The record makes clear that the historical origin of the
challenged provisions in this statute is not the innocuous
back-and-forth of routine partisan struggle that the State
suggests and that the district court accepted. Rather,
the General Assembly enacted them in the immediate
aftermath of unprecedented African American voter
participation in a state with a troubled racial history and
racially polarized voting. The district court clearly erred
in ignoring or *227  dismissing this historical background
evidence, all of which supports a finding of discriminatory
intent.

B.

[17] Arlington Heights also instructs us to consider the
“specific sequence of events leading up to the challenged
decision.” 429 U.S. at 267, 97 S.Ct. 555. In doing so,
a court must consider “[d]epartures from the normal
procedural sequence,” which may demonstrate “that
improper purposes are playing a role.” Id. The sequential
facts found by the district court are undeniably accurate.
N.C. State Conf., ––– F.Supp.3d at –––– – ––––, 2016
WL 1650774, at *8–13. Indeed, they are undisputed.
Id. And they are devastating. The record shows that,
immediately after Shelby County, the General Assembly
vastly expanded an earlier photo ID bill and rushed
through the legislative process the most restrictive voting
legislation seen in North Carolina since enactment of the
Voting Rights Act of 1965. Id. The district court erred in
refusing to draw the obvious inference that this sequence
of events signals discriminatory intent.

The district court found that prior to Shelby County,
SL 2013–381 numbered only sixteen pages and contained
none of the challenged provisions, with the exception
of a much less restrictive photo ID requirement. Id. at
––––, –––– – ––––, 2016 WL 1650774, at *8, *143–44.
As the court further found, this pre-Shelby County bill
was afforded more than three weeks of debate in public
hearings and almost three more weeks of debate in the
House. Id. at ––––, 2016 WL 1650774, at *8. For this
version of the bill, there was some bipartisan support:
“[f]ive House Democrats joined all present Republicans in
voting for the voter-ID bill.” Id.

The district court found that SL 2013–381 passed its first
read in the Senate on April 25, 2013, where it remained in
the Senate Rules Committee. Id. At that time, the Supreme
Court had heard argument in Shelby County, but had
issued no opinion. Id. “So,” as the district court found,
“the bill sat.” Id. For the next two months, no public
debates were had, no public amendments made, and no
action taken on the bill.

Then, on June 25, 2013, the Supreme Court issued its
opinion in Shelby County. Id. at ––––, 2016 WL 1650774,
at *9. The very next day, the Chairman of the Senate Rules
Committee proclaimed that the legislature “would now
move ahead with the full bill,” which he recognized would
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be “omnibus” legislation. Id. at ––––, 2016 WL 1650774,
at *9. After that announcement, no further public debate
or action occurred for almost a month. Id. As the district
court explained, “[i]t was not until July 23 ... that an
expanded bill, including the election changes challenged
in this case, was released.” Id. at ––––, 2016 WL 1650774,
at *144.

The new bill—now fifty-seven pages in length—targeted
four voting and registration mechanisms, which had
previously expanded access to the franchise, and provided
a much more stringent photo ID provision. See 2013
N.C. Sess. Laws 381. Post-Shelby County, the change
in accepted photo IDs is of particular note: the new
ID provision retained only those types of photo ID
disproportionately held by whites and excluded those
disproportionately held by African Americans. N.C. State
Conf., ––– F.Supp.3d at ––––, ––––, 2016 WL 1650774,
at *37, *142. The district court specifically found that
“the removal of public assistance IDs” in particular
was “suspect,” because “a reasonable legislator [would
be] aware of the socioeconomic disparities endured by
African Americans [and] could have surmised that African
Americans would be more likely to *228  possess this
form of ID.” Id. at ––––, 2016 WL 1650774, at *142.

Moreover, after the General Assembly finally revealed
the expanded SL 2013–381 to the public, the legislature
rushed it through the legislative process. The new SL
2013–381 moved through the General Assembly in three
days: one day for a public hearing, two days in the
Senate, and two hours in the House. Id. at –––– – ––––,
2016 WL 1650774, at *9–12. The House Democrats who
supported the pre-Shelby County bill now opposed it. Id.
at ––––, 2016 WL 1650774, at *12. The House voted on
concurrence in the Senate's version, rather than sending
the bill to a committee. Id. at ––––, 2016 WL 1650774,
at *12. This meant that the House had no opportunity
to offer its own amendments before the up-or-down vote
on the legislation; that vote proceeded on strict party
lines. Id.; see J.A. 1299; N.C. H.R. Rules 43.2, 43.3, 44.
The Governor, of the same party as the proponents of
the bill, then signed the bill into law. N.C. State Conf.,
––– F.Supp.3d at ––––, 2016 WL 1650774, at *13. This
hurried pace, of course, strongly suggests an attempt to
avoid in-depth scrutiny. See, e.g., Veasey, 830 F.3d at 237,
2016 WL 3923868, at *12 (noting as suspicious voter ID
law's “three-day passage through the Senate”). Indeed,
neither this legislature—nor, as far as we can tell, any

other legislature in the Country—has ever done so much,
so fast, to restrict access to the franchise.

The district court erred in accepting the State's efforts
to cast this suspicious narrative in an innocuous light.
To do so, the court focused on certain minor facts
instead of acknowledging the whole picture. For example,
although the court specifically found the above facts,
it dismissed Plaintiffs' argument that this sequence of
events demonstrated unusual legislative speed because the
legislature “acted within all [of its] procedural rules.” N.C.
State Conf., ––– F.Supp.3d at ––––, 2016 WL 1650774, at
*145. But, of course, a legislature need not break its own
rules to engage in unusual procedures. Even just compared
to the process afforded the pre-Shelby County bill, the
process for the “full bill” was, to say the very least, abrupt.

Similarly, the district court accused Plaintiffs of
“ignor[ing] the extensive debate and consideration the
initial voter-ID bill received in the spring.” Id. at ––––,
2016 WL 1650774, at *146. But because the pre-Shelby
County bill did not contain any of the provisions
challenged here, that debate hardly seems probative. The
district court also quoted one senator who opposed the
new “full bill” as saying that the legislators had “a
good and thorough debate.” Id. at ––––, ––––, 2016
WL 1650774, at *12, *145. We note, however, that
many more legislators expressed dismay at the rushed
process. Id. at ––––, 2016 WL 1650774, at *145. Indeed,
as the court itself noted, “[s]everal Democratic senators
characterized the bill as voter suppression of minorities.
Others characterized the bill as partisan.” Id. at ––––,
2016 WL 1650774, at *12 (citations omitted). Republican
senators “strongly denied such claims,” while at the same
time linking the bill to partisan goals: that “the bill
reversed past practices that Democrats passed to favor
themselves.” Id.

Finally, the district court dismissed the expanded law's
proximity to the Shelby County decision as above
suspicion. The Court found that the General Assembly
“would not have been unreasonable” to wait until after
Shelby County to consider the “full bill” because it could
have concluded that the provisions of the “full bill”
were “simply not worth the administrative and financial
cost” of preclearance. Id. at ––––, 2016 WL 1650774,
at *144. Although *229  desire to avoid the hassle of
the preclearance process could, in another case, justify
a decision to await the outcome in Shelby County, that
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inference is not persuasive in this case. For here, the
General Assembly did not simply wait to enact changes
to its election laws that might require the administrative
hassle of, but likely would pass, preclearance. Rather,
after Shelby County it moved forward with what it
acknowledged was an omnibus bill that restricted voting
mechanisms it knew were used disproportionately by
African Americans, id. at ––––, 2016 WL 1650774, at
*148, and so likely would not have passed preclearance.
And, after Shelby County, the legislature substantially
changed the one provision that it had fully debated before.
As noted above, the General Assembly completely revised
the list of acceptable photo IDs, removing from the list
the IDs held disproportionately by African Americans,
but retaining those disproportionately held by whites.
Id. at ––––, ––––, 2016 WL 1650774, at *37, *142. This
fact alone undermines the possibility that the post-Shelby
County timing was merely to avoid the administrative
costs.

Instead, this sequence of events—the General Assembly's
eagerness to, at the historic moment of Shelby County's
issuance, rush through the legislative process the most
restrictive voting law North Carolina has seen since the
era of Jim Crow–bespeaks a certain purpose. Although
this factor, as with the other Arlington Heights factors, is
not dispositive on its own, it provides another compelling
piece of the puzzle of the General Assembly's motivation.

C.

[18] Arlington Heights also recognizes that the legislative
history leading to a challenged provision “may be highly
relevant, especially where there are contemporaneous
statements by members of the decisionmaking body,
minutes of its meetings, or reports.” 429 U.S. at 268, 97
S.Ct. 555. Above, we have discussed much of what can be
gleaned from the legislative history of SL 2013–381 in the
sequence of events leading up to its enactment.

No minutes of meetings about SL 2013–381 exist. And,
as the Supreme Court has recognized, testimony as to
the purpose of challenged legislation “frequently will be
barred by [legislative] privilege.” Id. That is the case here.
See N.C. State Conf., ––– F.Supp.3d at –––– n. 124, 2016
WL 1650774, at *71 n. 124. The district court was correct
to note that statements from only a few legislators, or
those made by legislators after the fact, are of limited

value. See id. at ––––, 2016 WL 1650774, at *146; Barber
v. Thomas, 560 U.S. 474, 485–86, 130 S.Ct. 2499, 177
L.Ed.2d 1 (2010); Hunter, 471 U.S. at 228, 105 S.Ct.

1916. 7

*230  We do find worthy of discussion, however, the
General Assembly's requests for and use of race data
in connection with SL 2013–381. As explained in detail
above, prior to and during the limited debate on the
expanded omnibus bill, members of the General Assembly
requested and received a breakdown by race of DMV-
issued ID ownership, absentee voting, early voting, same-
day registration, and provisional voting (which includes
out-of-precinct voting). N.C. State Conf., ––– F.Supp.3d
at –––– – ––––, ––––, 2016 WL 1650774, at *136–38, *148;
J.A. 1628–29, 1637, 1640–41, 1782–97, 3084–3119.

This data revealed that African Americans
disproportionately used early voting, same-day
registration, and out-of-precinct voting, and
disproportionately lacked DMV-issued ID. N.C. State
Conf., ––– F.Supp.3d at ––––, 2016 WL 1650774, at *148;
J.A. 1782–97, 3084–3119. Not only that, it also revealed
that African Americans did not disproportionately use
absentee voting; whites did. J.A. 1796–97, 3744–47. SL
2013–381 drastically restricted all of these other forms
of access to the franchise, but exempted absentee voting
from the photo ID requirement. In sum, relying on this
racial data, the General Assembly enacted legislation
restricting all—and only—practices disproportionately
used by African Americans. When juxtaposed against the
unpersuasive non-racial explanations the State proffered
for the specific choices it made, discussed in more detail
below, we cannot ignore the choices the General Assembly
made with this data in hand.

D.

[19] Finally, Arlington Heights instructs that courts also
consider the “impact of the official action”—that is,
whether “it bears more heavily on one race than another.”
429 U.S. at 266, 97 S.Ct. 555 (internal quotation marks
omitted). The district court expressly found that “African
Americans disproportionately used” the removed voting
mechanisms and disproportionately lacked DMV-issued
photo ID. N.C. State Conf., ––– F.Supp.3d at ––––,
2016 WL 1650774, at *37, *136. Nevertheless, the court
concluded that this “disproportionate[ ] use[ ]” did not
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“significantly favor a finding of discriminatory purpose.”
Id. at ––––, 2016 WL 1650774, at *143. In doing so, the
court clearly erred. Apparently, the district court believed
that the disproportionate impact of the new legislation
“depends on the options remaining” after enactment of
the legislation. Id. at ––––, 2016 WL 1650774, at *136.
Arlington Heights requires nothing of the kind.

The Arlington Heights Court recognized that “[t]he
impact of [a governmental] decision” not to rezone
for low-income housing “bear[s] more heavily on racial
minorities.” 429 U.S. at 269, 97 S.Ct. 555. In concluding
that the zoning decision had a disproportionate impact,
the Court explained that “[m]inorities constitute[d] 18%
of the Chicago area population, and 40% of the income
groups said to be eligible for” the low-income housing.
Id. The Court did not require those minority plaintiffs
to show that the Chicago area as a whole lacked low-
income housing or that the plaintiffs had no other housing
options. Instead, it was sufficient that the zoning decision
excluded them from a particular area. Id. at 260, 265–66,
269, 97 S.Ct. 555; see also City of Memphis v. Greene, 451
U.S. 100, 110, 126, 101 S.Ct. 1584, 67 L.Ed.2d 769 (1981)
(indicating that closing a street used primarily by African
Americans had a disproportionate impact, even though
“the extent of the inconvenience [was] not great”).

[20]  *231  Thus, the standard the district court used
to measure impact required too much in the context
of an intentional discrimination claim. When plaintiffs
contend that a law was motivated by discriminatory
intent, proof of disproportionate impact is not “the sole
touchstone” of the claim. Davis, 426 U.S. at 242, 96
S.Ct. 2040. Rather, plaintiffs asserting such claims must
offer other evidence that establishes discriminatory intent
in the totality of the circumstances. Id. at 239–42, 96
S.Ct. 2040. Showing disproportionate impact, even if not
overwhelming impact, suffices to establish one of the

circumstances evidencing discriminatory intent. 8

Accordingly, the district court's findings that African
Americans disproportionately used each of the removed
mechanisms, as well as disproportionately lacked the
photo ID required by SL 2013–381, if supported by the
evidence, establishes sufficient disproportionate impact
for an Arlington Heights analysis. As outlined above,
the record evidence provides abundant support for that
holding.

Moreover, the district court also clearly erred in
finding that the cumulative impact of the challenged
provisions of SL 2013–381 does not bear more heavily
on African Americans. See Clingman v. Beaver, 544
U.S. 581, 607–08, 125 S.Ct. 2029, 161 L.Ed.2d 920
(2005) (O'Connor, J., concurring) (“A panoply of
regulations, each apparently defensible when considered
alone, may nevertheless have the combined effect of
severely restricting participation and competition.”). For
example, the photo ID requirement inevitably increases
the steps required to vote, and so slows the process. The
early voting provision reduced the number of days in
which citizens can vote, resulting in more voters voting

on Election Day. 9  Together, these produce longer lines
at the polls on Election Day, and absent out-of-precinct
voting, prospective Election Day voters may wait in these
longer lines only to discover that they have gone to the
wrong precinct and are unable to travel to their correct
precincts. Thus, cumulatively, the panoply of restrictions
results in greater disenfranchisement than any of the law's
provisions individually.

The district court discounted the claim that these
provisions burden African Americans, citing the fact that
similar election laws exist or have survived challenges in
other states. See, e.g., N.C. State Conf., –––F.Supp.3d
at ––––, ––––, 2016 WL 1650774, at *45, *139 (photo
ID), ––––, 2016 WL 1650774, at *46 (early voting), *232
––––, 2016 WL 1650774, at *57 (same-day registration),
––––, 2016 WL 1650774, at *66 (out-of-precinct voting),
––––, 2016 WL 1650774, at *69 (preregistration). But the
sheer number of restrictive provisions in SL 2013–381
distinguishes this case from others. See, e.g., Crawford
v. Marion Cty. Election Bd., 553 U.S. 181, 185, 128
S.Ct. 1610, 170 L.Ed.2d 574 (2008) (challenging only a
photo ID requirement); Hunter, 471 U.S. at 223, 105
S.Ct. 1916 (challenging only a felon and misdemeanant
disenfranchisement law); Veasey, 823 F.3d at 225, 2016
WL 3923868, at *1 (challenging only a photo ID
requirement). Moreover, removing voting tools that
have been disproportionately used by African Americans
meaningfully differs from not initially implementing such
tools. Cf. Harper v. Va. Bd. of Elections, 383 U.S. 663,
665, 86 S.Ct. 1079, 16 L.Ed.2d 169 (1966) (“[O]nce the
franchise is granted to the electorate, lines may not be
drawn which are inconsistent with the Equal Protection
Clause of the Fourteenth Amendment.”).
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[21] The district court also erred in suggesting that
Plaintiffs had to prove that the challenged provisions
prevented African Americans from voting at the same
levels they had in the past. No law implicated here—
neither the Fourteenth Amendment nor § 2—requires
such an onerous showing. Emblematic of this error is the
almost dispositive weight the court gave to the fact that
African American aggregate turnout increased by 1.8%
in the 2014 midterm election as compared to the 2010
midterm election. See N.C. State Conf., –––F.Supp.3d at
––––, ––––, ––––, 2016 WL 1650774, at *18, *122, *132.
In addition to being beyond the scope of disproportionate
impact analysis under Arlington Heights, several factors
counsel against such an inference.

First, as the Supreme Court has explained, courts should
not place much evidentiary weight on any one election.
See Gingles, 478 U.S. at 74–77, 106 S.Ct. 2752 (noting that
the results of multiple elections are more probative than
the result of a single election, particularly one held during
pending litigation). This is especially true for midterm
elections. As the State's own expert testified, fewer citizens
vote in midterm elections, and those that do are more
likely to be better educated, repeat voters with greater
economic resources. J.A. 23801–02; cf. League of Women
Voters of North Carolina, 135 S.Ct. at 6–7 (Ginsburg,
J., dissenting) (noting that midterm primary elections are
“highly sensitive to factors likely to vary from election to
election,” more so than presidential elections).

Moreover, although aggregate African American turnout
increased by 1.8% in 2014, many African American votes
went uncounted. As the district court found, African
Americans disproportionately cast provisional out-of-
precinct ballots, which would have been counted absent
SL 2013–381. See N.C. State Conf., –––F.Supp.3d at ––––,
2016 WL 1650774, at *63. And thousands of African
Americans were disenfranchised because they registered
during what would have been the same-day registration
period but because of SL 2013–381 could not then vote.
See id. at ––––, 2016 WL 1650774, at *67. Furthermore,
the district court failed to acknowledge that a 1.8%
increase in voting actually represents a significant decrease
in the rate of change. For example, in the prior four-year
period, African American midterm voting had increased
by 12.2%. J.A. 1197.

In sum, while the district court recognized the undisputed
facts as to the impact of the challenged provisions of

SL 2013–381, it simply refused to acknowledge their
import. The court concluded its analysis by remarking
that these provisions simply *233  eliminated a system
“preferred” by African Americans as “more convenient.”
N.C. State Conf., ––– F.Supp.3d at ––––, 2016 WL
1650774, at *170. But as the court itself found elsewhere in
its opinion, “African Americans ... in North Carolina are
disproportionately likely to move, be poor, less educated,
have less access to transportation, and experience poor
health.” Id. at ––––, 2016 WL 1650774, at *89.

These socioeconomic disparities establish that no mere
“preference” led African Americans to disproportionately
use early voting, same-day registration, out-of-precinct
voting, and preregistration. Nor does preference lead
African Americans to disproportionately lack acceptable
photo ID. Yet the district court refused to make the
inference that undeniably flows from the disparities
it found many African Americans in North Carolina
experienced. Registration and voting tools may be a
simple “preference” for many white North Carolinians,
but for many African Americans, they are a necessity.

E.

In sum, assessment of the Arlington Heights factors
requires the conclusion that, at least in part,
discriminatory racial intent motivated the enactment of
the challenged provisions in SL 2013–381. The district
court clearly erred in holding otherwise. In large part,
this error resulted from the court's consideration of each
piece of evidence in a vacuum, rather than engaging in
the totality of the circumstances analysis required by
Arlington Heights. Any individual piece of evidence can
seem innocuous when viewed alone, but gains an entirely
different meaning when considered in context.

Our conclusion does not mean, and we do not suggest,
that any member of the General Assembly harbored
racial hatred or animosity toward any minority group.
But the totality of the circumstances—North Carolina's
history of voting discrimination; the surge in African
American voting; the legislature's knowledge that African
Americans voting translated into support for one party;
and the swift elimination of the tools African Americans
had used to vote and imposition of a new barrier at the first
opportunity to do so—cumulatively and unmistakably
reveal that the General Assembly used SL 2013–381 to
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entrench itself. It did so by targeting voters who, based
on race, were unlikely to vote for the majority party.
Even if done for partisan ends, that constituted racial
discrimination.

IV.

Because Plaintiffs have established race as a factor that
motivated enactment of the challenged provisions of SL
2013–381, the burden now “shifts to the law's defenders
to demonstrate that the law would have been enacted
without this factor.” Hunter, 471 U.S. at 228, 105
S.Ct. 1916; Arlington Heights, 429 U.S. at 271 n. 21,

97 S.Ct. 555. 10  Once the burden shifts, a court must
carefully scrutinize a state's non-racial motivations to
determine whether they alone can explain enactment of
the challenged law. Arlington Heights, 429 U.S. at 265–
66, 97 S.Ct. 555. “[J]udicial deference” to the legislature's
stated justifications “is no longer justified.” Id.

[22] A court assesses whether a law would have
been enacted without a racially discriminatory motive
by considering the *234  substantiality of the state's
proffered non-racial interest and how well the law furthers
that interest. See Hunter, 471 U.S. at 228–33, 105 S.Ct.
1916; see also Mhany Mgmt., Inc. v. Cty. of Nassau, 819
F.3d 581, 614 (2d Cir. 2016) (considering “whether [non-
racial] concerns were sufficiently strong to cancel out any
discriminatory animus” after shifting the burden under
Arlington Heights in a Fair Housing Act claim).

Given a state's interest in the fair administration of its
elections, a rational justification can be imagined for
many election laws, including some of the challenged
provisions here. But a court must be mindful of the
number, character, and scope of the modifications enacted
together in a single challenged law like SL 2013–381. Only
then can a court determine whether a legislature would
have enacted that law regardless of its impact on African
American voters.

In this case, despite finding that race was not a motivating
factor for enactment of the challenged provisions of
SL 2013–381, the district court addressed the State's
justifications for each provision at length. N.C. State
Conf., ––– F.Supp.3d at –––– – ––––, ––––, 2016 WL
1650774, at *96–116, *147. The court did so, however,
through a rational-basis-like lens. For example, the court

found the General Assembly's decision to eliminate same-
day registration “not unreasonable,” and found “at least
plausible” the reasons offered for excluding student IDs
from the list of qualifying IDs. Id. at ––––, ––––, 2016
WL 1650774, at *108, *142. But, of course, a finding
that legislative justifications are “plausible” and “not
unreasonable” is a far cry from a finding that a particular
law would have been enacted without considerations of
race. As the Supreme Court has made clear, such deference
in that inquiry is wholly inappropriate. See Arlington
Heights, 429 U.S. at 265–66, 97 S.Ct. 555 (explaining
that because “racial discrimination is not just another
competing consideration,” a court must do much more
than review for “arbitrariness or irrationality”).

Accordingly, the ultimate findings of the district court
regarding the compelling nature of the State's interests are
clearly erroneous. Typically, that fact would recommend
remand. But we need not remand where the record
provides “a complete understanding” of the merits,
Tejada v. Dugger, 941 F.2d 1551, 1555 (11th Cir. 1991)
(internal quotation marks omitted), and “permits only
one resolution of the factual issue,” Pullman–Standard,
456 U.S. at 292, 102 S.Ct. 1781. See also Withrow v.
Larkin, 421 U.S. 35, 45, 95 S.Ct. 1456, 43 L.Ed.2d
712 (1975) (declining to remand where Court “doubt[ed]
that such action ... would add anything essential to the
determination of the merits”). After a total of four weeks
of trial, the district court entered a 479-page order based
on more than 25,000 pages of evidence. N.C. State Conf.,
––– F.Supp.3d at ––––, 2016 WL 1650774, at *2. Although
the court erred with respect to the appropriate degree of
deference due to the State's proffered justifications, that
error affected only its ultimate finding regarding their
persuasive weight; it did not affect the court's extensive
foundational findings regarding those justifications.

These foundational findings as to justifications for SL
2013–381 provide a more than sufficient basis for our
review of that law. For we are satisfied that this
record is “complete,” indeed as “complete” as could
ever reasonably be expected, and that remand would
accomplish little. Tejada, 941 F.2d at 1555; see Withrow,
421 U.S. at 45, 95 S.Ct. 1456. And, after painstaking
review of the record, we must also conclude that it
“permits only one resolution of the factual issue.” *235
Pullman–Standard, 456 U.S. at 292, 102 S.Ct. 1781. The
record evidence plainly establishes race as a “but-for”
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cause of SL 2013–381. See Hunter, 471 U.S. at 232, 105
S.Ct. 1916.

[23] In enacting the photo ID requirement, the General
Assembly stated that it sought to combat voter fraud and
promote public confidence in the electoral system. See
2013 N.C. Sess. Laws 381. These interests echo those the
Crawford Court held justified a photo ID requirement
in Indiana. 553 U.S. at 194–97, 128 S.Ct. 1610. The
State relies heavily on that holding. But that reliance is
misplaced because of the fundamental differences between
Crawford and this case.

The challengers in Crawford did not even allege
intentional race discrimination. Rather, they mounted
a facial attack on a photo ID requirement as unduly
burdensome on the right to vote generally. The
Crawford Court conducted an “Anderson–Burdick”
analysis, balancing the burden of a law on voters against
the state's interests, and concluded that the photo ID
requirement “impose[d] only a limited burden on voters'
rights.” Crawford, 553 U.S. at 202–03, 128 S.Ct. 1610
(internal quotation marks omitted). Given that limited
burden, the Court deferred to the Indiana legislature's
choice of how to best serve its legitimate interests. See id.
at 194–97, 203, 128 S.Ct. 1610.

That deference does not apply here because the evidence
in this case establishes that, at least in part, race motivated
the North Carolina legislature. Thus, we do not ask
whether the State has an interest in preventing voter fraud
—it does—or whether a photo ID requirement constitutes
one way to serve that interest—it may—but whether
the legislature would have enacted SL 2013–381's photo
ID requirement if it had no disproportionate impact on
African American voters. The record evidence establishes
that it would not have.

The photo ID requirement here is both too restrictive and
not restrictive enough to effectively prevent voter fraud;
“[i]t is at once too narrow and too broad.” Romer v.
Evans, 517 U.S. 620, 633, 116 S.Ct. 1620, 134 L.Ed.2d
855 (1996); see Anderson, 460 U.S. at 805, 103 S.Ct.
1564 (rejecting election law as “both too broad and too
narrow”). First, the photo ID requirement, which applies
only to in-person voting and not to absentee voting, is
too narrow to combat fraud. On the one hand, the State
has failed to identify even a single individual who has ever
been charged with committing in-person voter fraud in

North Carolina. See J.A. 6802. On the other, the General
Assembly did have evidence of alleged cases of mail-
in absentee voter fraud. J.A. 1678, 6802. Notably, the
legislature also had evidence that absentee voting was not
disproportionately used by African Americans; indeed,
whites disproportionately used absentee voting. J.A.
1796–97. The General Assembly then exempted absentee
voting from the photo ID requirement. 2013 N.C. Sess.
Laws 381, pt. 4. This was so even though members
of the General Assembly had proposed amendments to
require photo ID for absentee voting, N.C. Gen. Assemb.
Proposed Amend. No. A2, H589–AST–50 [v.2] (April

24, 2013), and the bipartisan State Board of Elections 11

specifically requested that the General Assembly remedy
the potential *236  for mail-in absentee voter fraud and
expressed no concern about in-person voter fraud, J.A.
1678.

The photo ID requirement is also too broad, enacting
seemingly irrational restrictions unrelated to the goal
of combating fraud. This overbreadth is most stark
in the General Assembly's decision to exclude as
acceptable identification all forms of state-issued ID
disproportionately held by African Americans. See N.C.
State Conf., ––– F.Supp.3d at ––––, 2016 WL 1650774,
at *142. The State has offered little evidence justifying
these exclusions. Review of the record further undermines
the contention that the exclusions are tied to concerns of
voter fraud. This is so because voters who lack qualifying
ID under SL 2013–381 may apply for a free voter card
using two of the very same forms of ID excluded by the
law. See N.C. State Conf., ––– F.Supp.3d at ––––,2016
WL 1650774, at *26. Thus, forms of state-issued IDs the
General Assembly deemed insufficient to prove a voter's
identity on Election Day are sufficient if shown during
a separate process to a separate state official. In this
way, SL 2013–381 elevates form over function, creating
hoops through which certain citizens must jump with little

discernable gain in deterrence of voter fraud. 12

The State's proffered justifications regarding restrictions
on early voting similarly fail. The State contends that
one purpose of SL 2013–381's reduction in early voting
days was to correct inconsistencies among counties in the
locations and hours of early voting centers. J.A. 3325;
22348–50. See, e.g., J.A. 3325 (senator supporting the law:
“what we're trying to do is put some consistency into the
process and allow for the facilities to be similarly treated
in one county as in being [sic] all the counties”). In some
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minor ways, SL 2013–381 does achieve consistency in the
availability of early voting within each county. See N.C.
Gen. Stat. § 163–227.2(g) (mandating the same days and
hours within counties).

But the record does not offer support for the view that
SL 2013–381 actually achieved consistency in early voting
among the various counties. For example, while the
State contends that it meant to eliminate inconsistencies
between counties in the availability of Sunday early
voting, see, e.g., J.A. 12997–98; 20943–44; 22348–49, SL
2013–381 offers no fix for that. Rather, it permits the
Board of Elections of each county to determine, in the
Board's discretion, whether to provide Sunday hours
during early voting. See J.A. 3325 (senator supporting the
law: “[the law] still leaves the county the choice of opening
on a Sunday or not opening on Sunday”); cf. N.C. Gen.
Stat. § 163–227.2(f) (“A county board may conduct [early
voting] during evenings or on weekends....” (emphasis
added)). Moreover, as discussed above, the State explicitly
and problematically linked these “inconsistencies” in
Sunday early voting to race and party. J.A. 22348–49.

In other ways, the challenged provision actually promotes
inconsistency in the availability of early voting across
North Carolina. SL 2013–381 mandates that County
Boards of Elections offer at least the same number of
aggregate hours of *237  early voting as offered in 2010
for future non-presidential elections and as offered in
2012 for future presidential elections. See N.C. Gen.
Stat. § 163–227.2(g2). If, as the State asserts, the 2010
and 2012 elections saw great disparities in voting hours
across county lines, SL 2013–381 in effect codifies those
inconsistencies by requiring those same county-specific
hours for all future elections.

Moreover, in its quest for “consistency” in the availability
of early voting, the General Assembly again disregarded
the recommendations of the State Board of Elections. The
Board counseled that, although reducing the number of
days of early voting might ease administrative burdens
for lower turnout elections, doing so for high-turnout
elections would mean that “North Carolina voters' needs
will not be accommodated.” J.A. 1700. The Board
explained that reducing early voting days would mean
that “traffic will be increased on Election Day, increasing
demands for personnel, voting equipment and other
supplies, and resulting in likely increases to the cost of
elections.” J.A. 1700; see also J.A. 1870–72 (reducing early

voting days, according to one County Board of Elections,
would lead to “increased costs, longer lines, increased
wait times, understaffed sites, staff burn-out leading to
mistakes, and inadequate polling places; or, in a worst case
scenario, all of these problems together”).

Concerning same-day registration, the State justifies its
elimination as a means to avoid administrative burdens
that arise when verifying the addresses of those who
register at the very end of the early voting period. These
concerns are real. Even so, the complete elimination
of same-day registration hardly constitutes a remedy
carefully drawn to accomplish the State's objectives. The
General Assembly had before it alternative proposals that
would have remedied the problem without abolishing the
popular program. J.A. 1533–34; 6827–28. The State Board
of Elections had reported that same-day registration “was
a success.” J.A. 1529. The Board acknowledged some
of the conflicts between same-day registration and mail
verification, J.A. 1533–34, but clarified that “same day
registration does not result in the registration of voters
who are any less qualified or eligible to vote than”
traditional registrants, J.A. 6826, and that “undeliverable
verification mailings were not caused by the nature of
same day registration,” J.A. 6827. Indeed, over 97% of
same-day registrants passed the mail verification process.
J.A. 6826. The State Board of Elections believed this
number would have been higher had some counties not
delayed the mail verification process in violation of the
law. J.A. 6826–28.

Again, the General Assembly ignored this advice. In other
circumstances we would defer to the prerogative of a
legislature to choose among competing policy proposals.
But, in the broader context of SL 2013–381's multiple
restrictions on voting mechanisms disproportionately
used by African Americans, we conclude that the
General Assembly would not have eliminated same-day
registration entirely but-for its disproportionate impact
on African Americans.

Turning to the elimination of out-of-precinct voting, the
State initially contended that the provision was justified
to “move[ ] the law back to the way it was”; i.e., the
way it was before it was broadened to facilitate greater
participation in the franchise by minority voters. J.A.
3307. Recognizing the weakness of that justification,
during the litigation of this case, the State asserted that
the General Assembly abolished out-of-precinct voting
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to “permit[ ] election officials to conduct elections in a
timely and efficient manner.” J.A. 22328. *238  Such
post hoc rationalizations during litigation provide little
evidence as to the actual motivations of the legislature.
See Miss. Univ. for Women, 458 U.S. at 730, 102 S.Ct.
3331 (analyzing whether the State's recited justification
was “the actual purpose” (emphasis added)); United
States v. Virginia, 518 U.S. 515, 533, 116 S.Ct. 2264, 135
L.Ed.2d 735 (1996) (“The justification must be genuine,
not hypothesized or invented post hoc in response to
litigation.”).

Finally, the General Assembly's elimination of
preregistration provides yet another troubling mismatch
with its proffered justifications. Here, the record makes
clear that the General Assembly contrived a problem in
order to impose a solution. According to the State, the
preregistration system was too confusing for young voters.
SL 2013–381 thus sought, in the words of a sponsor of
the law, to “offer some clarity and some certainty as to
when” a “young person is eligible to vote,” by eliminating

preregistration altogether. J.A. 3317. 13  But, as the district
court itself noted, that explanation does not hold water.
The court found that “pre-registration's removal [ ] ma[d]e
registration more complex” and prone to confusion. N.C.
State Conf., –––F.Supp.3d at ––––, 2016 WL 1650774, at
*116 (emphasis added).

In sum, the array of electoral “reforms” the General
Assembly pursued in SL 2013–381 were not tailored to
achieve its purported justifications, a number of which
were in all events insubstantial. In many ways, the
challenged provisions in SL 2013–381 constitute solutions
in search of a problem. The only clear factor linking these
various “reforms” is their impact on African American
voters. The record thus makes obvious that the “problem”
the majority in the General Assembly sought to remedy
was emerging support for the minority party. Identifying
and restricting the ways African Americans vote was
an easy and effective way to do so. We therefore must
conclude that race constituted a but-for cause of SL
2013–381, in violation of the Constitutional and statutory
prohibitions on intentional discrimination.

V.

As relief in this case, Plaintiffs ask that we declare the
challenged provisions in SL 2013–381 unconstitutional

and violative of § 2 of the Voting Rights Act, and that we
permanently enjoin each provision. They further ask that
we exercise our authority pursuant to § 3 of the Voting
Rights Act to authorize federal poll observers and place
North Carolina under preclearance. These requests raise
issues of severability and the proper scope of any equitable
remedy. We address each in turn.

A.

[24]  [25]  [26]  [27] When discriminatory intent
impermissibly motivates the passage of a law, a court
may remedy the injury—the impact of the legislation—by
invalidating the law. See, e.g., Hunter, 471 U.S. at 231, 105
S.Ct. 1916; Anderson, 375 U.S. at 400–04, 84 S.Ct. 454. If
a court finds only part of the law unconstitutional, it may
sever the offending provision and leave the inoffensive
portion of the law intact. Leavitt v. Jane L., 518 U.S.
137, 139–40, 116 S.Ct. 2068, 135 L.Ed.2d 443 (1996). State
law *239  governs our severability analysis. Id. In North
Carolina, severability turns on whether the legislature
intended that the law be severable, Pope v. Easley, 354
N.C. 544, 556 S.E.2d 265, 268 (2001), and whether
provisions are “so interrelated and mutually dependent”
on others that they “cannot be enforced without reference
to another,” Fulton Corp. v. Faulkner, 345 N.C. 419, 481
S.E.2d 8, 9 (1997).

We have held that discriminatory intent motivated only
the enactment of the challenged provisions of SL 2013–
381. As an omnibus bill, SL 2013–381 contains many
other provisions not subject to challenge here. We sever
the challenged provisions from the remainder of the law
because it contains a severability clause, see 2013 N.C.
Sess. Laws 381 § 60.1, to which we defer under North
Carolina law. Pope, 556 S.E.2d at 268. Further, the
remainder of the law “can[ ] be enforced without” the
challenged provisions. Fulton Corp., 481 S.E.2d at 9.
Therefore, we enjoin only the challenged provisions of
SL 2013–381 regarding photo ID, early voting, same-day
registration, out-of-precinct voting, and preregistration.

WYNN, Circuit Judge, with whom FLOYD, Circuit
Judge, joins, writing for the court as to Part V.B.:

B.
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[28]  [29] As to the appropriate remedy for the challenged
provisions, “once a plaintiff has established the violation
of a constitutional or statutory right in the civil rights
area, ... court[s] ha[ve] broad and flexible equitable powers
to fashion a remedy that will fully correct past wrongs.”
Smith v. Town of Clarkton, 682 F.2d 1055, 1068 (4th
Cir. 1982); see Greenv. Cty. Sch. Bd., 391 U.S. 430,
437–39 (1968) (explaining that once a court rules that
an official act purposefully discriminates, the “racial
discrimination [must] be eliminated root and branch”). In
other words, courts are tasked with shaping “[a] remedial
decree ... to place persons” who have been harmed
by an unconstitutional provision “in ‘the position they
would have occupied in the absence of [discrimination].’ ”
Virginia, 518 U.S. at 547, 116 S.Ct. 2264 (last alteration in
original) (quoting Milliken v. Bradley, 433 U.S. 267, 280,
97 S.Ct. 2749, 53 L.Ed.2d 745 (1977)).

[30] The Supreme Court has established that official
actions motivated by discriminatory intent “ha[ve] no
legitimacy at all under our Constitution or under the
[Voting Rights Act].” City of Richmond v. United States,
422 U.S. 358, 378, 95 S.Ct. 2296, 45 L.Ed.2d 245 (1975).
Thus, the proper remedy for a legal provision enacted
with discriminatory intent is invalidation. See id. at 378–
79, 95 S.Ct. 2296 (“[Official actions] animated by [a
discriminatory] purpose have no credentials whatsoever;
for [a]cts generally lawful may become unlawful when
done to accomplish an unlawful end.” (last alteration
in original) (internal quotation marks omitted)); see also
Hunter, 471 U.S. at 229, 231–33, 105 S.Ct. 1916 (affirming
the invalidation of a state constitutional provision because
it was adopted with the intent of disenfranchising African
Americans); Washington v. Seattle Sch. Dist. No. 1, 458
U.S. 457, 466, 470–71, 487, 102 S.Ct. 3187, 73 L.Ed.2d
896 (1982) (affirming a permanent injunction of a state
initiative that was motivated by a racially discriminatory
purpose); Anderson, 375 U.S. at 403–04, 84 S.Ct. 454
(indicating that the purposefully discriminatory use of
race in a challenged law was “sufficient to make it
invalid”). Notably, the Supreme Court has invalidated a
state constitutional provision enacted with discriminatory
intent even when its “more blatantly discriminatory”
portions had since been removed. *240  Hunter, 471 U.S.
at 232–33, 105 S.Ct. 1916.

[31] Moreover, the fact that the General Assembly later
amended one of the challenged provisions does not change
our conclusion that invalidation of each provision is the

appropriate remedy in this case. Specifically, in 2015, the
General Assembly enacted SL 2015–103, which amended
the photo ID requirement and added the reasonable
impediment exception. See 2015 N.C. Sess. Laws 103 § 8
(codified at N.C. Gen. Stat. §§ 163–82.8, 163–166.13, 163–
166.15, 163–182.1B, 163–227.2). Our dissenting colleague
contends that even though we all agree that 1) the
General Assembly unconstitutionally enacted the photo
ID requirement with racially discriminatory intent, and 2)
the remedy for an unconstitutional law must completely
cure the harm wrought by the prior law, we should remand
for the district court to consider whether the reasonable
impediment exception has rendered our injunction of
that provision unnecessary. But, even if the State were
able to demonstrate that the amendment lessens the
discriminatory effect of the photo ID requirement, it
would not relieve us of our obligation to grant a complete
remedy in this case. That remedy must reflect our finding
that the challenged provisions were motivated by an
impermissible discriminatory intent and must ensure that
those provisions do not impose any lingering burden
on African American voters. We cannot discern any
basis upon which this record reflects that the reasonable
impediment exception amendment fully cures the harm
from the photo ID provision. Thus, remand is not
necessary.

While remedies short of invalidation may be appropriate if
a provision violates the Voting Rights Act only because of
its discriminatory effect, laws passed with discriminatory
intent inflict a broader injury and cannot stand. See
Veasey, 830 F.3d at 268, 268 n. 66, 2016 WL 3923868, at
*36, *36 n. 66 (distinguishing between the proper remedy
for a law enacted with a racially discriminatory purpose
and the more flexible range of remedies that should be
considered if the law has only a discriminatory effect).

Here, the amendment creating the reasonable impediment
exception does not invalidate or repeal the photo ID
requirement. It therefore falls short of the remedy that the
Supreme Court has consistently applied in cases of this
nature.

Significantly, the burden rests on the State to prove
that its proposed remedy completely cures the harm in
this case. See Virginia, 518 U.S. at 547, 116 S.Ct. 2264
(noting that the defendant “was obliged to show that its
remedial proposal ‘directly address[ed] and relate[d] to’
the violation” (alterations in original) (quoting Milliken,
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433 U.S. at 282, 97 S.Ct. 2749)); Green, 391 U.S. at 439,
88 S.Ct. 1689 (placing the burden on the defendant to
prove that its plan would effectively cure the violation).
Here, nothing in this record shows that the reasonable
impediment exception ensures that the photo ID law no
longer imposes any lingering burden on African American
voters. To the contrary, the record establishes that the
reasonable impediment exception amendment does not
so fundamentally alter the photo ID requirement as to
eradicate its impact or otherwise “eliminate the taint from
a law that was originally enacted with discriminatory
intent.” Johnson v. Governor of Fla., 405 F.3d 1214, 1223
(11th Cir. 2005) (en banc).

For example, the record shows that under the reasonable
impediment exception, if an in-person voter cannot
present a qualifying form of photo ID—which “African
Americans are more likely to lack”—the voter must
undertake a multi-step process. *241  N.C. State Conf.,
––– F.Supp.3d at ––––,2016 WL 1650774, at *37. First,
the voter must complete and sign a form declaring that
a reasonable impediment prevented her from obtaining

such a photo ID, and identifying that impediment. 14

N.C. Gen. Stat. § 163–166.15. In addition, the voter must
present one of several alternative types of identification
required by the exception. Id. § 163–166.15(c). Then, the
voter may fill out a provisional ballot, which is subject
to challenge by any registered voter in the county. Id.
§ 163–182.1B. On its face, this amendment does not
fully eliminate the burden imposed by the photo ID
requirement. Rather, it requires voters to take affirmative
steps to justify to the state why they failed to comply with a
provision that we have declared was enacted with racially
discriminatory intent and is unconstitutional.

In sum, the State did not carry its burden at trial to prove
that the reasonable impediment exception amendment
completely cures the harm in this case, nor could it given
the requirements of the reasonable impediment exception
as enacted by the General Assembly. Accordingly, to fully
cure the harm imposed by the impermissible enactment of
SL 2013–381, we permanently enjoin all of the challenged
provisions, including the photo ID provision.

DIANA GRIBBON MOTZ, Circuit Judge, writing for
the court:

C.

As to the other requested relief, we decline to impose
any of the discretionary additional relief available under
§ 3 of the Voting Rights Act, including imposing poll
observers during elections and subjecting North Carolina
to ongoing preclearance requirements. See 52 U.S.C. §
10302(a), (c) (formerly 42 U.S.C. § 1973a). Such remedies
“[are] rarely used” and are not necessary here in light of
our injunction. Conway Sch. Dist. v. Wilhoit, 854 F.Supp.
1430, 1442 (E.D. Ark. 1994).

To be clear, our injunction does not freeze North Carolina
election law in place as it is today. Neither the Fourteenth
Amendment nor § 2 of the Voting Rights Act binds
the State's hands in such a way. The North Carolina
legislature has authority under the Constitution to
determine the “times, places, and manner” of its elections.
U.S. Const. art. I § 4. In exercising that power, it cannot
be that states must forever tip-toe around certain voting
provisions disproportionately used by minorities. Our
holding, and the injunction we issue pursuant to it, does
not require that. If in the future the General Assembly
finds that legitimate justifications counsel modification of
its election laws, then the General Assembly can certainly
so act. Of course, legitimate justifications do not include a
desire to suppress African American voting strength.

* * *

[32] It is beyond dispute that “voting is of the
most fundamental significance under our constitutional
structure.” Ill. State Bd. of Elections v. Socialist Workers
Party, 440 U.S. 173, 184, 99 S.Ct. 983, 59 L.Ed.2d 230
(1979). For “[n]o right is more precious in a free country
than that of having a voice in the election of those who
make the laws under which, as good citizens, we must live.
Other rights, even the most basic, are illusory if the right to
vote is undermined.” *242  Wesberry v. Sanders, 376 U.S.
1, 17, 84 S.Ct. 526, 11 L.Ed.2d 481 (1964). We thus take
seriously, as the Constitution demands, any infringement
on this right. We cannot ignore the record evidence that,
because of race, the legislature enacted one of the largest
restrictions of the franchise in modern North Carolina
history.
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We therefore reverse the judgment of the district court.
We remand the case for entry of an order enjoining the
implementation of SL 2013–381's photo ID requirement
and changes to early voting, same-day registration, out-
of-precinct voting, and preregistration.

REVERSED AND REMANDED

DIANA GRIBBON MOTZ, Circuit Judge, dissenting as
to Part V.B.:
We have held that in 2013, the General Assembly,
acting with discriminatory intent, enacted a photo ID
requirement to become effective in 2016. But in 2015,
before the requirement ever went into effect, the legislature
significantly amended the law. North Carolina recently
held two elections in which the photo ID requirement, as
amended, was in effect. The record, however, contains no
evidence as to how the amended voter ID requirement
affected voting in North Carolina. In view of these facts
and Supreme Court precedent as to the propriety of
injunctive relief, I believe we should act cautiously.

The Supreme Court has explained that “[a]n injunction is
a matter of equitable discretion; it does not follow from
success on the merits as a matter of course.” Winter v.
Natural Res. Defense Council Inc., 555 U.S. 7, 32, 129
S.Ct. 365, 172 L.Ed.2d 249 (2008); see also Weinberger
v. Romero–Barcelo, 456 U.S. 305, 102 S.Ct. 1798, 72
L.Ed.2d 91 (1982). Given the “inherent limitation upon
federal judicial authority,” a court's charge is only to “cure
the condition that offends the Constitution.” Milliken v.
Bradley, 433 U.S. 267, 282, 97 S.Ct. 2749, 53 L.Ed.2d 745
(1977) (internal quotation marks omitted).

If interim events have “cured the condition,” id. and a
defendant carries its “heavy burden” of demonstrating
that the wrong will not be repeated, a court will
properly deny an injunction of the abandoned practice.
United States v. W.T. Grant, 345 U.S. 629, 630–33,
73 S.Ct. 894, 97 L.Ed. 1303 (1953); see Kohl by Kohl
v. Woodhaven Learning Ctr., 865 F.2d 930, 934 (8th
Cir. 1989) (“A change in circumstances can destroy the
need for an injunction.”). Thus, a defendant's voluntary
cessation of an unconstitutional practice or amendment
of an unconstitutional law fundamentally bears “on the
question of whether a court should exercise its power to
enjoin” the practice or law. City of Mesquite v. Aladdin's

Castle, Inc., 455 U.S. 283, 288–89, 102 S.Ct. 1070, 71
L.Ed.2d 152 (1982).

The remedy for an unconstitutional law must completely
cure the harm wrought by the prior law. But, a superseding
statute can have that effect. See id. And, where a
governmental body has already taken adequate steps to
remedy an unconstitutional law, courts “generally decline
to add ... a judicial remedy to the heap.” Winzler v.
Toyota Motor Sales U.S.A., Inc., 681 F.3d 1208, 1211
(10th Cir. 2012); cf. A. L. Mechling Barge Lines, Inc. v.
United States, 368 U.S. 324, 331, 82 S.Ct. 337, 7 L.Ed.2d
317 (1961) (“[S]ound discretion withholds the remedy
where it appears that a challenged ‘continuing practice’
is, at the moment adjudication is sought, undergoing
significant modification so that its ultimate form cannot
be confidently predicted.”).

In 2015, two years after the enactment of the photo ID
requirement, but prior to its implementation, the General
Assembly added the reasonable impediment exception
*243  to the photo ID requirement. See 2015 N.C.

Sess. Laws 103 § 8. The exception provides that a voter
without qualifying photo ID may cast a provisional ballot
after declaring under penalty of perjury that he or she
“suffer[s] from a reasonable impediment that prevents
[him] from obtaining acceptable photo identification.”
N.C. State Conf., ––– F.Supp.3d at ––––, 2016 WL
1650774, at *36 (internal quotation marks omitted). No
party in this case suggests that the legislature acted
with discriminatory intent when it enacted the reasonable
impediment exception.

The majority maintains, however, that the reasonable
impediment exception does not fully remedy the impact of
the photo ID requirement. Perhaps not. But, by its terms,
the exception totally excuses the discriminatory photo ID

requirement. 1  Of course, in practice, it may not do so. But
on this record, I believe we cannot assess whether, or to
what extent, the reasonable impediment exception cures
the unconstitutional 2013 photo ID requirement.

Because the district court failed to find discriminatory
intent, it did not consider whether any unconstitutional
effect survived the 2015 amendment. Instead, it focused
on whether the law, as amended in 2015, burdened voters
enough to sustain claims under a § 2 results or an
Anderson–Burdick analysis. Id. at ––––, ––––, 2016 WL
1650774, at *122, *156. Of course, this is not the standard
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that controls or the findings that bear on whether a court
should enjoin an unconstitutional racially discriminatory,

but subsequently amended, law. 2

Moreover, additional information now exists that goes
directly to this inquiry. For after trial in this case, the
State implemented the reasonable impediment exception
in primary elections in March and June of 2016.
The parties and amici in this case have urged on
us anecdotal extra-record information concerning the
implementation of the exception during the March
election. For example, Amicus supporting the Plaintiffs
reports that, in the March 2016 primary election, poll
workers gave reasonable-impediment voters incorrect
ballots and County Boards of Elections were inconsistent
about what they deemed a “reasonable” impediment.
See Br. of Amicus Curiae Democracy North Carolina
in Support of Appellants at 8–32, N.C. State Conf., –––
F.3d –––– (4th Cir. 2016) (No. 16–1468). In response, the
State maintains that “the vast majority” of these criticisms
“are inaccurate or misleading,” in part because Amicus
completed its report before the State conducted its final
vote count. Appellee's Resp. in Opp'n. to *244  Mot. for

Stay of J. and Inj. Pending Appeal at 3–5, N.C. State
Conf., ––– F.3d –––– (4th Cir. 2016) (No. 16–1468). Of
course, these submissions as to the March election do not
constitute evidence and we cannot consider them as such.
Witters v. Washington Dep't of Servs. for the Blind, 474
U.S. 481, 488 n. 3, 106 S.Ct. 748, 88 L.Ed.2d 846 (1986).
And for the June election, we do not even have anecdotal
information.

Thus, we are faced with a statute enacted with racially
discriminatory intent, amended before ever implemented
in a way that may remedy that harm, and a record
incomplete in more than one respect. Given these facts, I
would only temporarily enjoin the photo ID requirement
and remand the case to the district court to determine if, in
practice, the exception fully remedies the discriminatory
requirement or if a permanent injunction is necessary. In
my view, this approach is that most faithful to Supreme
Court teaching as to injunctive relief.

All Citations

831 F.3d 204

Footnotes
1 Citations to “J.A. __” refer to the Joint Appendix filed by the parties in this appeal.

2 The parties and the district court sometimes identify the law at issue in this case as House Bill or HB 589, the initial bill
that originated in the House of the North Carolina General Assembly. That bill was amended in the North Carolina Senate
and then enacted as SL 2013–381. See H.B. 589, 2013 Gen. Assemb. (N.C. 2013); 2013 N.C. Sess. Laws 381.

3 SL 2013–381 also contained many provisions that did not restrict access to voting or registration and thus are not subject
to challenge here. N.C. State Conf., ––– F.Supp.3d at ––––, 2016 WL 1650774, at *9. Of course, as explained below,
our holding regarding discriminatory intent applies only to the law's challenged portions.

4 The complaints also challenged a few other provisions of SL 2013–381 that are not challenged on appeal and so not
discussed here. See, e.g., J.A. 16448.

5 Most recently, the Department of Justice objected to a law the General Assembly enacted in 2011, Session Law (“SL”)
2011–174. That statute changed the method of election for the school board in Pitt County, North Carolina by reducing the
number of members and adding an at-large seat. See Letter from Thomas E. Perez, Assistant Att'y General, Dept. of Just.,
to Robert T. Sonnenberg, In-house Counsel, Pitt Cty. Sch. (Apr. 30, 2012), at 1, available at https://www.justice.gov/sites/
default/files/crt/legacy/2014/05/30/1_120430.pdf. The Department of Justice conducted an Arlington Heights analysis
and declined to preclear the retrogressive law. Id. at 1–4. Key facts in the discriminatory intent analysis included: that “[t]he
county's elections are generally racially polarized,” that “African Americans have never elected a candidate of choice to a
county-wide office,” that “Pitt County has a history of challenges to at-large positions under the Voting Rights Act,” that the
process for enacting the law represented “a complete departure from the normal procedures,” and that the “discriminatory
effect was not necessary to achieve the stated goal” of the law. Id. at 2–4.

6 Of course, state legislators also cannot impermissibly dilute or deny the votes of opponent political parties, see Anderson,
460 U.S. at 793, 103 S.Ct. 1564—as this same General Assembly was found to have done earlier this year. See Raleigh
Wake Citizens Ass'n v. Wake Cty. Bd. of Elections, No. 16–1270, 827 F.3d 333, 2016 WL 3568147 (4th Cir. July 1, 2016).

7 Some of the statements by those supporting the legislation included a Republican precinct chairman who testified before
the House Rules Committee that the photo ID requirement would “disenfranchise some of [Democrats'] special voting
blocks [sic],” and that “that within itself is the reason for the photo voter ID, period, end of discussion.” See J.A. 1313–14;

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986104705&pubNum=0000708&originatingDoc=Id028666055bc11e68a49905015f0787e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986104705&pubNum=0000708&originatingDoc=Id028666055bc11e68a49905015f0787e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038737595&pubNum=0000999&originatingDoc=Id028666055bc11e68a49905015f0787e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118707&pubNum=0000708&originatingDoc=Id028666055bc11e68a49905015f0787e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983118154&pubNum=0000708&originatingDoc=Id028666055bc11e68a49905015f0787e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983118154&pubNum=0000708&originatingDoc=Id028666055bc11e68a49905015f0787e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039286850&pubNum=0000506&originatingDoc=Id028666055bc11e68a49905015f0787e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039286850&pubNum=0000506&originatingDoc=Id028666055bc11e68a49905015f0787e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


North Carolina State Conference of NAACP v. McCrory, 831 F.3d 204 (2016)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 27

Yelton testimony, Transcript of Public Hearing of the North Carolina General Assembly, House Elections Committee (Apr.
10, 2013) at 51. Responding to the outcry over the law after its enactment, the same witness later said publicly: “If [SL
2013–381] hurts the whites so be it. If it hurts a bunch of lazy blacks that want the government to give them everything,
so be it.” See J.A. 1313–14; Joe Coscarelli, Don Yelton, GOP Precinct Chair, Delivers Most Baldly Racist Daily Show
Interview of All Time, New York Magazine, Oct. 24, 2013. These statements do not prove that any member of the General
Assembly necessarily acted with discriminatory intent. But the sheer outrageousness of these public statements by a
party leader does provide some evidence of the racial and partisan political environment in which the General Assembly
enacted the law.

8 Interpreting Arlington Heights to require a more onerous impact showing would eliminate the distinction between
discriminatory results claims under § 2 of the Voting Rights Act and discriminatory intent claims under § 2 and the
Constitution. When plaintiffs contend that a law has a discriminatory result under § 2, they need prove only impact. In that
context, of course plaintiffs must make a greater showing of disproportionate impact. Otherwise, plaintiffs could prevail
in any and every case in which they proved any impact.

9 The State unpersuasively contends that SL 2013–381's “same hours” provision leaves the opportunity to vote early
“materially the same as the early voting opportunities before the bill was enacted,” despite the reduction in early voting
days. State Br. 51 (internal quotation marks omitted). The same hours provision requires counties to offer the same
number of aggregate hours of early voting in midterm and presidential elections as they did in the comparable 2010
midterm or 2012 presidential elections. N.C. State Conf., ––– F.Supp.3d at ––––, 2016 WL 1650774, at *11. A critical
problem with the State's argument is that the law provided that any county could waive out of this requirement, and, in
2014, about 30% of the counties did waive out of the requirement. See J.A. 9541–44. Moreover, longer lines during the
reduced number of days in which citizens can vote would necessitate opening new polling sites and placing them in high-
demand locations; the law does not require either.

10 We note that at least one of our sister circuits has rejected the second step of this inquiry as inappropriate for intent
claims under § 2. See Askew v. City of Rome, 127 F.3d 1355, 1373 (11th Cir. 1997) (“[I]t is not a defense under the
Voting Rights Act that the same action would have been taken regardless of the racial motive.”).

11 The North Carolina State Board of Elections is the state agency responsible for administering the elections process and
overseeing campaign finance disclosure. N.C. Gen. Stat. § 163–19 (2016); see also About Us, North Carolina State
Board of Elections, http://www.ncsbe.gov/about-us (last visited July 25, 2016). The Board is composed of five members
appointed by the Governor, three of which belong to the same party as the Governor. See N.C. Gen. Stat § 163–19.

12 Tellingly, as discussed above, it was only after Shelby County that the General Assembly removed these IDs, retaining as
acceptable ID only those disproportionately held by whites. N.C. State Conf., –––F.Supp.3d at ––––, 2016 WL 1650774,
at *142. Further, the General Assembly had before it recommendations from the State Board of Elections that the law
include some of the excluded IDs. J.A. 6866, 7392. Thus, the record evidence indicates that the General Assembly's
decision in the wake of Shelby County to exclude certain IDs had less to do with combating fraud, and more to do with
the race of the ID holders.

13 Strangely, the main evidence regarding this asserted confusion appears to be a single senator's testimony regarding the
experience of his high-school-aged son. See J.A. 3317 (senator indicating his son was confused about when to vote with
pre-registration). But even that testimony does not coherently identify the problem that the law sought to remedy. See
J.A. 3335 (same senator indicating his son was not confused about when to vote under pre-SL 2013–381 law).

14 While declaring that a reasonable impediment “prevent[ed]” her from obtaining an acceptable photo ID, the voter must
heed the form's warning that “fraudulently or falsely completing this form is a Class I felony” under North Carolina law.
J.A. 10368.

1 Recently, a court considering a similar reasonable impediment exception suggested that the exception could remedy an
otherwise problematic photo ID requirement. See South Carolina v. United States, 898 F.Supp.2d 30, 35–38 (D.D.C.
2012). In South Carolina, a three-judge panel precleared a photo ID requirement with a reasonable impediment exception
after finding that it would not “disproportionately and materially burden racial minorities” as compared to the then-existing
identification requirement. Id. at 38. Here, North Carolina's reasonable impediment exception “is effectively a codification
of th[at] three-judge panel's holding.” N.C. State Conf., ––– F.Supp.3d at ––––, 2016 WL 1650774, at *12. See also
Veasey v. Abbott, Civil Action No. 2:13–cv–193 (S.D. Tex. July 23, 2016).

2 This contrasts with our ability to assess, without remand, whether the State demonstrated that SL 2013–381 would have
been enacted without considerations of race. See supra, Part IV. Although the district court did not shift the burden to
the State under Arlington Heights, it had already made extensive findings of the relevant foundational facts regarding the
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State's proffered justifications. We lack the equivalent findings regarding what discriminatory impact less than a “material
burden” may survive the reasonable impediment exception.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: County brought declaratory judgment
action against United States Attorney General, seeking
determination that Voting Rights Act's coverage
formula and preclearance requirement, under which
covered jurisdictions were required to demonstrate that
proposed voting law changes were not discriminatory,
was unconstitutional. United States and civil rights
organization intervened. After intervenors' motion for
additional discovery was denied, 270 F.R.D. 16, parties
cross-moved for summary judgment. The United States
District Court for the District of Columbia, John D. Bates,
J., 811 F.Supp.2d 424, entered summary judgment for
Attorney General. County appealed. The United States
Court of Appeals for the District of Columbia Circuit,
Tatel, Circuit Judge, 679 F.3d 848, affirmed. Certiorari
was granted.

[Holding:] The Supreme Court, Chief Justice Roberts, held
that Voting Rights Act provision setting forth coverage
formula was unconstitutional, abrogating South Carolina
v. Katzenbach, 383 U.S. 301, 86 S.Ct. 803, 15 L.Ed.2d
769; Georgia v. United States, 411 U.S. 526, 93 S.Ct. 1702,
36 L.Ed.2d 472; City of Rome v. United States, 446 U.S.
156, 100 S.Ct. 1548, 64 L.Ed.2d 119; Lopez v. Monterey
County, 525 U.S. 266, 119 S.Ct. 693, 142 L.Ed.2d 728.

Reversed.

Justice Thomas filed concurring opinion.

Justice Ginsburg filed dissenting opinion in which Justices
Breyer, Sotomayor, and Kagan joined.

West Codenotes

Held Unconstitutional
Voting Rights Act of 1965, § 4(b), *2615  42 U.S.C.A. §
1973b(b)

Syllabus *

The Voting Rights Act of 1965 was enacted to address
entrenched racial discrimination in voting, “an insidious
and pervasive evil which had been perpetuated in
certain parts of our country through unremitting and
ingenious defiance of the Constitution.” South Carolina v.
Katzenbach, 383 U.S. 301, 309, 86 S.Ct. 803, 15 L.Ed.2d
769. Section 2 of the Act, which bans any “standard,
practice, or procedure” that “results in a denial or
abridgement of the right of any citizen ... to vote on
account of race or color,” 42 U.S.C. § 1973(a), applies
nationwide, is permanent, and is not at issue in this
case. Other sections apply only to some parts of the
country. Section 4 of the Act provides the “coverage
formula,” defining the “covered jurisdictions” as States
or political subdivisions that maintained tests or devices
as prerequisites to voting, and had low voter registration
or turnout, in the 1960s and early 1970s. § 1973b(b). In
those covered jurisdictions, § 5 of the Act provides that no
change in voting procedures can take effect until approved
by specified federal authorities in Washington, D.C. §
1973c(a). Such approval is known as “preclearance.”

The coverage formula and preclearance requirement were
initially set to expire after five years, but the Act has
been reauthorized several times. In 2006, the Act was
reauthorized for an additional 25 years, but the coverage
formula was not changed. Coverage still turned on
whether a jurisdiction had a voting test in the 1960s
or 1970s, and had low voter registration or turnout
at that time. Shortly after the 2006 reauthorization, a
Texas utility district sought to bail out from the Act's
coverage and, in the alternative, challenged the Act's
constitutionality. This Court resolved the challenge on
statutory grounds, but expressed serious doubts about the
Act's continued constitutionality. See Northwest Austin
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Municipal Util. Dist. No. One v. Holder, 557 U.S. 193, 129
S.Ct. 2504, 174 L.Ed.2d 140.

Petitioner Shelby County, in the covered jurisdiction
of Alabama, sued the Attorney General in Federal
District Court in Washington, D.C., seeking a declaratory
judgment that sections 4(b) and 5 are facially
unconstitutional, as well as a permanent injunction
against their enforcement. The District Court upheld
the Act, finding that the evidence before Congress in
2006 was sufficient to justify reauthorizing § 5 and
continuing § 4(b)'s coverage formula. The D.C. Circuit
affirmed. After surveying the evidence in the record, that
court accepted Congress's conclusion that § 2 litigation
remained inadequate in the covered jurisdictions to
protect the rights of minority voters, that § 5 was therefore
still necessary, and that the coverage formula continued to
pass constitutional muster.

Held : Section 4 of the Voting Rights Act is
unconstitutional; its formula can no longer be used as a
basis for subjecting jurisdictions to preclearance. Pp. 2622
– 2628.

(a) In Northwest Austin, this Court noted that the Voting
Rights Act “imposes current burdens and must be justified
by current needs” and concluded that “a departure *2616
from the fundamental principle of equal sovereignty
requires a showing that a statute's disparate geographic
coverage is sufficiently related to the problem that it
targets.” 557 U.S., at 203, 129 S.Ct. 2504. These basic
principles guide review of the question presented here. Pp.
2622 – 2627.

(1) State legislation may not contravene federal law. States
retain broad autonomy, however, in structuring their
governments and pursuing legislative objectives. Indeed,
the Tenth Amendment reserves to the States all powers not
specifically granted to the Federal Government, including
“the power to regulate elections.” Gregory v. Ashcroft, 501
U.S. 452, 461–462, 111 S.Ct. 2395, 115 L.Ed.2d 410. There
is also a “fundamental principle of equal sovereignty”
among the States, which is highly pertinent in assessing
disparate treatment of States. Northwest Austin, supra, at
203, 129 S.Ct. 2504.

The Voting Rights Act sharply departs from these basic
principles. It requires States to beseech the Federal
Government for permission to implement laws that they

would otherwise have the right to enact and execute on
their own. And despite the tradition of equal sovereignty,
the Act applies to only nine States (and additional
counties). That is why, in 1966, this Court described the
Act as “stringent” and “potent,” Katzenbach, 383 U.S., at
308, 315, 337, 86 S.Ct. 803. The Court nonetheless upheld
the Act, concluding that such an “uncommon exercise of
congressional power” could be justified by “exceptional
conditions.” Id., at 334, 86 S.Ct. 803. Pp. 2622 – 2625.

(2) In 1966, these departures were justified by the “blight
of racial discrimination in voting” that had “infected the
electoral process in parts of our country for nearly a
century,” Katzenbach, 383 U.S., at 308, 86 S.Ct. 803. At
the time, the coverage formula—the means of linking the
exercise of the unprecedented authority with the problem
that warranted it—made sense. The Act was limited to
areas where Congress found “evidence of actual voting
discrimination,” and the covered jurisdictions shared two
characteristics: “the use of tests and devices for voter
registration, and a voting rate in the 1964 presidential
election at least 12 points below the national average.”
Id., at 330, 86 S.Ct. 803. The Court explained that “[t]ests
and devices are relevant to voting discrimination because
of their long history as a tool for perpetrating the evil;
a low voting rate is pertinent for the obvious reason
that widespread disenfranchisement must inevitably affect
the number of actual voters.” Ibid. The Court therefore
concluded that “the coverage formula [was] rational in
both practice and theory.” Ibid. Pp. 2624 – 2625.

(3) Nearly 50 years later, things have changed
dramatically. Largely because of the Voting Rights
Act, “[v]oter turnout and registration rates” in
covered jurisdictions “now approach parity. Blatantly
discriminatory evasions of federal decrees are rare. And
minority candidates hold office at unprecedented levels.”
Northwest Austin, supra, at 202, 129 S.Ct. 2504. The tests
and devices that blocked ballot access have been forbidden
nationwide for over 40 years. Yet the Act has not eased
§ 5's restrictions or narrowed the scope of § 4's coverage
formula along the way. Instead those extraordinary and
unprecedented features have been reauthorized as if
nothing has changed, and they have grown even stronger.
Because § 5 applies only to those jurisdictions singled out
by § 4, the Court turns to consider that provision. Pp. 2625
– 2627.
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(b) Section 4's formula is unconstitutional in light of
current conditions. Pp. 2627 – 2631.

*2617  (1) In 1966, the coverage formula was “rational
in both practice and theory.” Katzenbach, supra, at 330,
86 S.Ct. 803. It looked to cause (discriminatory tests)
and effect (low voter registration and turnout), and
tailored the remedy (preclearance) to those jurisdictions
exhibiting both. By 2009, however, the “coverage formula
raise[d] serious constitutional questions.” Northwest
Austin, supra, at 204, 129 S.Ct. 2504. Coverage today is
based on decades-old data and eradicated practices. The
formula captures States by reference to literacy tests and
low voter registration and turnout in the 1960s and early
1970s. But such tests have been banned for over 40 years.
And voter registration and turnout numbers in covered
States have risen dramatically. In 1965, the States could
be divided into those with a recent history of voting tests
and low voter registration and turnout and those without
those characteristics. Congress based its coverage formula
on that distinction. Today the Nation is no longer divided
along those lines, yet the Voting Rights Act continues to
treat it as if it were. Pp. 2627 – 2628.

(2) The Government attempts to defend the formula
on grounds that it is “reverse-engineered”—Congress
identified the jurisdictions to be covered and then came
up with criteria to describe them. Katzenbach did not
sanction such an approach, reasoning instead that the
coverage formula was rational because the “formula ...
was relevant to the problem.” 383 U.S., at 329, 330, 86
S.Ct. 803. The Government has a fallback argument—
because the formula was relevant in 1965, its continued use
is permissible so long as any discrimination remains in the
States identified in 1965. But this does not look to “current
political conditions,” Northwest Austin, supra, at 203, 129
S.Ct. 2504, instead relying on a comparison between the
States in 1965. But history did not end in 1965. In assessing
the “current need[ ]” for a preclearance system treating
States differently from one another today, history since
1965 cannot be ignored. The Fifteenth Amendment is not
designed to punish for the past; its purpose is to ensure a
better future. To serve that purpose, Congress—if it is to
divide the States—must identify those jurisdictions to be
singled out on a basis that makes sense in light of current
conditions. Pp. 2627 – 2629.

(3) Respondents also rely heavily on data from the
record compiled by Congress before reauthorizing the

Act. Regardless of how one looks at that record, no one
can fairly say that it shows anything approaching the
“pervasive,” “flagrant,” “widespread,” and “rampant”
discrimination that clearly distinguished the covered
jurisdictions from the rest of the Nation in 1965.
Katzenbach, supra, at 308, 315, 331, 86 S.Ct. 803. But a
more fundamental problem remains: Congress did not use
that record to fashion a coverage formula grounded in
current conditions. It instead re-enacted a formula based
on 40–year–old facts having no logical relation to the
present day. Pp. 2629 – 2630.

679 F.3d 848, reversed.

ROBERTS, C.J., delivered the opinion of the Court, in
which SCALIA, KENNEDY, THOMAS, and ALITO,
JJ., joined. THOMAS, J., filed a concurring opinion.
GINSBURG, J., filed a dissenting opinion, in which
BREYER, SOTOMAYOR, and KAGAN, JJ., joined.
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Opinion

Chief Justice ROBERTS delivered the opinion of the
Court.

[1]  The Voting Rights Act of 1965 employed
extraordinary measures to address an extraordinary
problem. Section 5 of the Act required States to obtain
federal permission before enacting any law related to
voting—a drastic departure from basic principles of
federalism. And § 4 of the Act applied that requirement
only to some States—an equally dramatic departure from
the principle that all States enjoy equal sovereignty.
This was strong medicine, but Congress determined it
was needed to address entrenched racial discrimination
in voting, “an insidious and pervasive evil which had
been perpetuated in certain parts of our country through
unremitting and ingenious defiance of the Constitution.”
South Carolina v. Katzenbach, 383 U.S. 301, 309, 86
S.Ct. 803, 15 L.Ed.2d 769 (1966). As we explained in
upholding the law, “exceptional conditions can justify
legislative measures not otherwise appropriate.” Id., at
334, 86 S.Ct. 803. Reflecting the unprecedented nature of
these measures, they were scheduled to expire after five
years. See Voting Rights Act of 1965, § 4(a), 79 Stat. 438.

Nearly 50 years later, they are still in effect; indeed, they
have been made more stringent, and are now scheduled
to last until 2031. There is no denying, however, that
the conditions that originally justified these measures no
longer characterize voting in the covered jurisdictions. By
2009, “the racial gap in voter registration and turnout
[was] lower in the States originally *2619  covered by §
5 than it [was] nationwide.” Northwest Austin Municipal

Util. Dist. No. One v. Holder, 557 U.S. 193, 203–204,
129 S.Ct. 2504, 174 L.Ed.2d 140 (2009). Since that time,
Census Bureau data indicate that African–American voter
turnout has come to exceed white voter turnout in five
of the six States originally covered by § 5, with a gap
in the sixth State of less than one half of one percent.
See Dept. of Commerce, Census Bureau, Reported Voting
and Registration, by Sex, Race and Hispanic Origin, for
States (Nov. 2012) (Table 4b).

[2]  At the same time, voting discrimination still exists;
no one doubts that. The question is whether the
Act's extraordinary measures, including its disparate
treatment of the States, continue to satisfy constitutional
requirements. As we put it a short time ago, “the Act
imposes current burdens and must be justified by current
needs.” Northwest Austin, 557 U.S., at 203, 129 S.Ct. 2504.

I

A

The Fifteenth Amendment was ratified in 1870, in the
wake of the Civil War. It provides that “[t]he right of
citizens of the United States to vote shall not be denied or
abridged by the United States or by any State on account
of race, color, or previous condition of servitude,” and
it gives Congress the “power to enforce this article by
appropriate legislation.”

“The first century of congressional enforcement of the
Amendment, however, can only be regarded as a failure.”
Id., at 197, 129 S.Ct. 2504. In the 1890s, Alabama,
Georgia, Louisiana, Mississippi, North Carolina, South
Carolina, and Virginia began to enact literacy tests
for voter registration and to employ other methods
designed to prevent African–Americans from voting.
Katzenbach, 383 U.S., at 310, 86 S.Ct. 803. Congress
passed statutes outlawing some of these practices and
facilitating litigation against them, but litigation remained
slow and expensive, and the States came up with new
ways to discriminate as soon as existing ones were struck
down. Voter registration of African–Americans barely
improved. Id., at 313–314, 86 S.Ct. 803.

Inspired to action by the civil rights movement, Congress
responded in 1965 with the Voting Rights Act. Section
2 was enacted to forbid, in all 50 States, any “standard,
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practice, or procedure ... imposed or applied ... to deny
or abridge the right of any citizen of the United States to
vote on account of race or color.” 79 Stat. 437. The current
version forbids any “standard, practice, or procedure”
that “results in a denial or abridgement of the right of
any citizen of the United States to vote on account of
race or color.” 42 U.S.C. § 1973(a). Both the Federal
Government and individuals have sued to enforce § 2, see,
e.g., Johnson v. De Grandy, 512 U.S. 997, 114 S.Ct. 2647,
129 L.Ed.2d 775 (1994), and injunctive relief is available
in appropriate cases to block voting laws from going into
effect, see 42 U.S.C. § 1973j(d). Section 2 is permanent,
applies nationwide, and is not at issue in this case.

Other sections targeted only some parts of the country. At
the time of the Act's passage, these “covered” jurisdictions
were those States or political subdivisions that had
maintained a test or device as a prerequisite to voting as
of November 1, 1964, and had less than 50 percent voter
registration or turnout in the 1964 Presidential election. §
4(b), 79 Stat. 438. Such tests or devices included literacy
and knowledge tests, good moral character requirements,
the need for vouchers from registered voters, and the
like. § 4(c), id., at 438–439. A *2620  covered jurisdiction
could “bail out” of coverage if it had not used a test
or device in the preceding five years “for the purpose
or with the effect of denying or abridging the right to
vote on account of race or color.” § 4(a), id., at 438.
In 1965, the covered States included Alabama, Georgia,
Louisiana, Mississippi, South Carolina, and Virginia. The
additional covered subdivisions included 39 counties in
North Carolina and one in Arizona. See 28 C.F.R. pt. 51,
App. (2012).

In those jurisdictions, § 4 of the Act banned all such tests
or devices. § 4(a), 79 Stat. 438. Section 5 provided that no
change in voting procedures could take effect until it was
approved by federal authorities in Washington, D.C.—
either the Attorney General or a court of three judges. Id.,
at 439. A jurisdiction could obtain such “preclearance”
only by proving that the change had neither “the purpose
[nor] the effect of denying or abridging the right to vote on
account of race or color.” Ibid.

Sections 4 and 5 were intended to be temporary; they
were set to expire after five years. See § 4(a), id., at 438;
Northwest Austin, supra, at 199, 129 S.Ct. 2504. In South
Carolina v. Katzenbach, we upheld the 1965 Act against
constitutional challenge, explaining that it was justified

to address “voting discrimination where it persists on a
pervasive scale.” 383 U.S., at 308, 86 S.Ct. 803.

In 1970, Congress reauthorized the Act for another five
years, and extended the coverage formula in § 4(b) to
jurisdictions that had a voting test and less than 50 percent
voter registration or turnout as of 1968. Voting Rights Act
Amendments of 1970, §§ 3–4, 84 Stat. 315. That swept in
several counties in California, New Hampshire, and New
York. See 28 C.F.R. pt. 51, App. Congress also extended
the ban in § 4(a) on tests and devices nationwide. § 6, 84
Stat. 315.

In 1975, Congress reauthorized the Act for seven more
years, and extended its coverage to jurisdictions that had
a voting test and less than 50 percent voter registration
or turnout as of 1972. Voting Rights Act Amendments of
1975, §§ 101, 202, 89 Stat. 400, 401. Congress also amended
the definition of “test or device” to include the practice of
providing English-only voting materials in places where
over five percent of voting-age citizens spoke a single
language other than English. § 203, id., at 401–402. As a
result of these amendments, the States of Alaska, Arizona,
and Texas, as well as several counties in California,
Florida, Michigan, New York, North Carolina, and
South Dakota, became covered jurisdictions. See 28
C.F.R. pt. 51, App. Congress correspondingly amended
sections 2 and 5 to forbid voting discrimination on the
basis of membership in a language minority group, in
addition to discrimination on the basis of race or color.
§§ 203, 206, 89 Stat. 401, 402. Finally, Congress made the
nationwide ban on tests and devices permanent. § 102, id.,
at 400.

In 1982, Congress reauthorized the Act for 25 years,
but did not alter its coverage formula. See Voting
Rights Act Amendments, 96 Stat. 131. Congress did,
however, amend the bailout provisions, allowing political
subdivisions of covered jurisdictions to bail out. Among
other prerequisites for bailout, jurisdictions and their
subdivisions must not have used a forbidden test or device,
failed to receive preclearance, or lost a § 2 suit, in the ten
years prior to seeking bailout. § 2, id., at 131–133.

We upheld each of these reauthorizations against
constitutional challenge. See Georgia v. United States, 411
U.S. 526, 93 S.Ct. 1702, 36 L.Ed.2d 472 (1973); City of
*2621  Rome v. United States, 446 U.S. 156, 100 S.Ct.
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1548, 64 L.Ed.2d 119 (1980); Lopez v. Monterey County,
525 U.S. 266, 119 S.Ct. 693, 142 L.Ed.2d 728 (1999).

In 2006, Congress again reauthorized the Voting Rights
Act for 25 years, again without change to its coverage
formula. Fannie Lou Hamer, Rosa Parks, and Coretta
Scott King Voting Rights Act Reauthorization and
Amendments Act, 120 Stat. 577. Congress also amended §
5 to prohibit more conduct than before. § 5, id., at 580–581;
see Reno v. Bossier Parish School Bd., 528 U.S. 320, 341,
120 S.Ct. 866, 145 L.Ed.2d 845 (2000) (Bossier II ); Georgia
v. Ashcroft, 539 U.S. 461, 479, 123 S.Ct. 2498, 156 L.Ed.2d
428 (2003). Section 5 now forbids voting changes with
“any discriminatory purpose” as well as voting changes
that diminish the ability of citizens, on account of race,
color, or language minority status, “to elect their preferred
candidates of choice.” 42 U.S.C. §§ 1973c(b)-(d).

Shortly after this reauthorization, a Texas utility district
brought suit, seeking to bail out from the Act's
coverage and, in the alternative, challenging the Act's
constitutionality. See Northwest Austin, 557 U.S., at
200–201, 129 S.Ct. 2504. A three-judge District Court
explained that only a State or political subdivision was
eligible to seek bailout under the statute, and concluded
that the utility district was not a political subdivision,
a term that encompassed only “counties, parishes, and
voter-registering subunits.” Northwest Austin Municipal
Util. Dist. No. One v. Mukasey, 573 F.Supp.2d 221,
232 (D.D.C.2008). The District Court also rejected the
constitutional challenge. Id., at 283.

We reversed. We explained that “ ‘normally the Court
will not decide a constitutional question if there is some
other ground upon which to dispose of the case.’ ”
Northwest Austin, supra, at 205, 129 S.Ct. 2504 (quoting
Escambia County v. McMillan, 466 U.S. 48, 51, 104 S.Ct.
1577, 80 L.Ed.2d 36 (1984) (per curiam )). Concluding
that “underlying constitutional concerns,” among other
things, “compel[led] a broader reading of the bailout
provision,” we construed the statute to allow the utility
district to seek bailout. Northwest Austin, 557 U.S., at 207,
129 S.Ct. 2504. In doing so we expressed serious doubts
about the Act's continued constitutionality.

We explained that § 5 “imposes substantial federalism
costs” and “differentiates between the States, despite
our historic tradition that all the States enjoy equal
sovereignty.” Id., at 202, 203, 129 S.Ct. 2504 (internal

quotation marks omitted). We also noted that “[t]hings
have changed in the South. Voter turnout and registration
rates now approach parity. Blatantly discriminatory
evasions of federal decrees are rare. And minority
candidates hold office at unprecedented levels.” Id., at
202, 129 S.Ct. 2504. Finally, we questioned whether
the problems that § 5 meant to address were still
“concentrated in the jurisdictions singled out for
preclearance.” Id., at 203, 129 S.Ct. 2504.

Eight Members of the Court subscribed to these
views, and the remaining Member would have held
the Act unconstitutional. Ultimately, however, the
Court's construction of the bailout provision left the
constitutional issues for another day.

B

Shelby County is located in Alabama, a covered
jurisdiction. It has not sought bailout, as the Attorney
General has recently objected to voting changes proposed
from within the county. See App. 87a–92a. Instead, in
2010, the county sued the Attorney General in Federal
District Court in Washington, D.C., seeking a declaratory
judgment that sections 4(b) and 5 *2622  of the Voting
Rights Act are facially unconstitutional, as well as a
permanent injunction against their enforcement. The
District Court ruled against the county and upheld the
Act. 811 F.Supp.2d 424, 508 (2011). The court found that
the evidence before Congress in 2006 was sufficient to
justify reauthorizing § 5 and continuing the § 4(b) coverage
formula.

The Court of Appeals for the D.C. Circuit affirmed. In
assessing § 5, the D.C. Circuit considered six primary
categories of evidence: Attorney General objections to
voting changes, Attorney General requests for more
information regarding voting changes, successful § 2
suits in covered jurisdictions, the dispatching of federal
observers to monitor elections in covered jurisdictions,
§ 5 preclearance suits involving covered jurisdictions,
and the deterrent effect of § 5. See 679 F.3d 848, 862–
863 (2012). After extensive analysis of the record, the
court accepted Congress's conclusion that § 2 litigation
remained inadequate in the covered jurisdictions to
protect the rights of minority voters, and that § 5 was
therefore still necessary. Id., at 873.
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Turning to § 4, the D.C. Circuit noted that the evidence
for singling out the covered jurisdictions was “less robust”
and that the issue presented “a close question.” Id., at 879.
But the court looked to data comparing the number of
successful § 2 suits in the different parts of the country.
Coupling that evidence with the deterrent effect of §
5, the court concluded that the statute continued “to
single out the jurisdictions in which discrimination is
concentrated,” and thus held that the coverage formula
passed constitutional muster. Id., at 883.

Judge Williams dissented. He found “no positive
correlation between inclusion in § 4(b)'s coverage formula
and low black registration or turnout.” Id., at 891.
Rather, to the extent there was any correlation, it actually
went the other way: “condemnation under § 4(b) is
a marker of higher black registration and turnout.”
Ibid. (emphasis added). Judge Williams also found that
“[c]overed jurisdictions have far more black officeholders
as a proportion of the black population than do uncovered
ones.” Id., at 892. As to the evidence of successful § 2
suits, Judge Williams disaggregated the reported cases
by State, and concluded that “[t]he five worst uncovered
jurisdictions ... have worse records than eight of the
covered jurisdictions.” Id., at 897. He also noted that
two covered jurisdictions—Arizona and Alaska—had not
had any successful reported § 2 suit brought against them
during the entire 24 years covered by the data. Ibid. Judge
Williams would have held the coverage formula of § 4(b)
“irrational” and unconstitutional. Id., at 885.

We granted certiorari. 568 U.S. ––––, 133 S.Ct. 594, 184
L.Ed.2d 389 (2012).

II

[3]  In Northwest Austin, we stated that “the Act imposes
current burdens and must be justified by current needs.”
557 U.S., at 203, 129 S.Ct. 2504. And we concluded that
“a departure from the fundamental principle of equal
sovereignty requires a showing that a statute's disparate
geographic coverage is sufficiently related to the problem
that it targets.” Ibid. These basic principles guide our

review of the question before us. 1

*2623  A

[4]  The Constitution and laws of the United States are
“the supreme Law of the Land.” U.S. Const., Art. VI, cl.
2. State legislation may not contravene federal law. The
Federal Government does not, however, have a general
right to review and veto state enactments before they
go into effect. A proposal to grant such authority to
“negative” state laws was considered at the Constitutional
Convention, but rejected in favor of allowing state laws to
take effect, subject to later challenge under the Supremacy
Clause. See 1 Records of the Federal Convention of 1787,
pp. 21, 164–168 (M. Farrand ed. 1911); 2 id., at 27–29,
390–392.

[5]  [6]  [7]  Outside the strictures of the Supremacy
Clause, States retain broad autonomy in structuring their
governments and pursuing legislative objectives. Indeed,
the Constitution provides that all powers not specifically
granted to the Federal Government are reserved to the
States or citizens. Amdt. 10. This “allocation of powers
in our federal system preserves the integrity, dignity, and
residual sovereignty of the States.” Bond v. United States,
564 U.S. ––––, ––––, 131 S.Ct. 2355, 2364, 180 L.Ed.2d
269 (2011). But the federal balance “is not just an end in
itself: Rather, federalism secures to citizens the liberties
that derive from the diffusion of sovereign power.” Ibid.
(internal quotation marks omitted).

[8]  [9]  [10]  [11]  More specifically, “ ‘the Framers
of the Constitution intended the States to keep for
themselves, as provided in the Tenth Amendment, the
power to regulate elections.’ ” Gregory v. Ashcroft,
501 U.S. 452, 461–462, 111 S.Ct. 2395, 115 L.Ed.2d
410 (1991) (quoting Sugarman v. Dougall, 413 U.S.
634, 647, 93 S.Ct. 2842, 37 L.Ed.2d 853 (1973); some
internal quotation marks omitted). Of course, the Federal
Government retains significant control over federal
elections. For instance, the Constitution authorizes
Congress to establish the time and manner for electing
Senators and Representatives. Art. I, § 4, cl. 1; see also
Arizona v. Inter Tribal Council of Ariz., Inc., ––– U.S., at
–––– – ––––, 133 S.Ct., at 2253 – 2254. But States have
“broad powers to determine the conditions under which
the right of suffrage may be exercised.” Carrington v. Rash,
380 U.S. 89, 91, 85 S.Ct. 775, 13 L.Ed.2d 675 (1965)
(internal quotation marks omitted); see also Arizona, ante,
at ––– U.S., at –––– – ––––, 133 S.Ct., at 2257 – 2259. And
“[e]ach State has the power to prescribe the qualifications
of its officers and the manner in which they shall be
chosen.” Boyd v. Nebraska ex rel. Thayer, 143 U.S. 135,
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161, 12 S.Ct. 375, 36 L.Ed. 103 (1892). Drawing lines for
congressional districts is likewise “primarily the duty and
responsibility of the State.” Perry v. Perez, 565 U.S. ––––,
––––, 132 S.Ct. 934, 940, 181 L.Ed.2d 900 (2012) (per
curiam ) (internal quotation marks omitted).

[12]  [13]  [14]  Not only do States retain sovereignty
under the Constitution, there is also a “fundamental
principle of equal sovereignty” among the States.
Northwest Austin, supra, at 203, 129 S.Ct. 2504 (citing
United States v. Louisiana, 363 U.S. 1, 16, 80 S.Ct. 961, 4
L.Ed.2d 1025 (1960); Lessee of Pollard v. Hagan, 3 How.
212, 223, 11 L.Ed. 565 (1845); and Texas v. White, 7 Wall.
700, 725–726, 19 L.Ed. 227 (1869); emphasis added). Over
a hundred years ago, this Court explained that our Nation
“was and is a union of States, equal in power, dignity and
authority.” Coyle v. Smith, 221 U.S. 559, 567, 31 S.Ct. 688,
55 L.Ed. 853 (1911). Indeed, “the constitutional equality
of the States is essential to the harmonious operation
of the scheme upon which the Republic was organized.”
Id., at 580, 31 S.Ct. 688. Coyle concerned the admission
of new States, and Katzenbach rejected the notion that
the principle *2624  operated as a bar on differential
treatment outside that context. 383 U.S., at 328–329, 86
S.Ct. 803. At the same time, as we made clear in Northwest
Austin, the fundamental principle of equal sovereignty
remains highly pertinent in assessing subsequent disparate
treatment of States. 557 U.S., at 203, 129 S.Ct. 2504.

The Voting Rights Act sharply departs from these basic
principles. It suspends “all changes to state election law
—however innocuous—until they have been precleared
by federal authorities in Washington, D.C.” Id., at
202, 129 S.Ct. 2504. States must beseech the Federal
Government for permission to implement laws that they
would otherwise have the right to enact and execute on
their own, subject of course to any injunction in a §
2 action. The Attorney General has 60 days to object
to a preclearance request, longer if he requests more
information. See 28 C.F.R. §§ 51.9, 51.37. If a State seeks
preclearance from a three-judge court, the process can
take years.

And despite the tradition of equal sovereignty, the
Act applies to only nine States (and several additional
counties). While one State waits months or years and
expends funds to implement a validly enacted law, its
neighbor can typically put the same law into effect
immediately, through the normal legislative process.

Even if a noncovered jurisdiction is sued, there are
important differences between those proceedings and
preclearance proceedings; the preclearance proceeding
“not only switches the burden of proof to the supplicant
jurisdiction, but also applies substantive standards quite
different from those governing the rest of the nation.” 679
F.3d, at 884 (Williams, J., dissenting) (case below).

All this explains why, when we first upheld the Act in 1966,
we described it as “stringent” and “potent.” Katzenbach,
383 U.S., at 308, 315, 337, 86 S.Ct. 803. We recognized that
it “may have been an uncommon exercise of congressional
power,” but concluded that “legislative measures not
otherwise appropriate” could be justified by “exceptional
conditions.” Id., at 334, 86 S.Ct. 803. We have since noted
that the Act “authorizes federal intrusion into sensitive
areas of state and local policymaking,” Lopez, 525 U.S.,
at 282, 119 S.Ct. 693, and represents an “extraordinary
departure from the traditional course of relations between
the States and the Federal Government,” Presley v.
Etowah County Comm'n, 502 U.S. 491, 500–501, 112 S.Ct.
820, 117 L.Ed.2d 51 (1992). As we reiterated in Northwest
Austin, the Act constitutes “extraordinary legislation
otherwise unfamiliar to our federal system.” 557 U.S., at
211, 129 S.Ct. 2504.

B

In 1966, we found these departures from the basic features
of our system of government justified. The “blight of
racial discrimination in voting” had “infected the electoral
process in parts of our country for nearly a century.”
Katzenbach, 383 U.S., at 308, 86 S.Ct. 803. Several
States had enacted a variety of requirements and tests
“specifically designed to prevent” African–Americans
from voting. Id., at 310, 86 S.Ct. 803. Case-by-case
litigation had proved inadequate to prevent such racial
discrimination in voting, in part because States “merely
switched to discriminatory devices not covered by the
federal decrees,” “enacted difficult new tests,” or simply
“defied and evaded court orders.” Id., at 314, 86 S.Ct.
803. Shortly before enactment of the Voting Rights Act,
only 19.4 percent of African–Americans of voting age
were registered to vote in Alabama, only 31.8 percent
in Louisiana, and only 6.4 percent in Mississippi. Id., at
313, 86 S.Ct. 803. Those figures were roughly *2625  50
percentage points or more below the figures for whites.
Ibid.
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In short, we concluded that “[u]nder the compulsion
of these unique circumstances, Congress responded in a
permissibly decisive manner.” Id., at 334, 335, 86 S.Ct.
803. We also noted then and have emphasized since
that this extraordinary legislation was intended to be
temporary, set to expire after five years. Id., at 333, 86
S.Ct. 803; Northwest Austin, supra, at 199, 129 S.Ct. 2504.

At the time, the coverage formula—the means of
linking the exercise of the unprecedented authority
with the problem that warranted it—made sense. We
found that “Congress chose to limit its attention to
the geographic areas where immediate action seemed
necessary.” Katzenbach, 383 U.S., at 328, 86 S.Ct. 803.
The areas where Congress found “evidence of actual
voting discrimination” shared two characteristics: “the
use of tests and devices for voter registration, and a
voting rate in the 1964 presidential election at least
12 points below the national average.” Id., at 330, 86
S.Ct. 803. We explained that “[t]ests and devices are
relevant to voting discrimination because of their long
history as a tool for perpetrating the evil; a low voting
rate is pertinent for the obvious reason that widespread
disenfranchisement must inevitably affect the number of
actual voters.” Ibid. We therefore concluded that “the
coverage formula [was] rational in both practice and
theory.” Ibid. It accurately reflected those jurisdictions
uniquely characterized by voting discrimination “on
a pervasive scale,” linking coverage to the devices
used to effectuate discrimination and to the resulting
disenfranchisement. Id., at 308, 86 S.Ct. 803. The formula
ensured that the “stringent remedies [were] aimed at areas
where voting discrimination ha[d] been most flagrant.”
Id., at 315, 86 S.Ct. 803.

C

Nearly 50 years later, things have changed dramatically.
Shelby County contends that the preclearance
requirement, even without regard to its disparate
coverage, is now unconstitutional. Its arguments have
a good deal of force. In the covered jurisdictions,
“[v]oter turnout and registration rates now approach
parity. Blatantly discriminatory evasions of federal
decrees are rare. And minority candidates hold office at
unprecedented levels.” Northwest Austin, 557 U.S., at 202,
129 S.Ct. 2504. The tests and devices that blocked access

to the ballot have been forbidden nationwide for over 40
years. See § 6, 84 Stat. 315; § 102, 89 Stat. 400.

Those conclusions are not ours alone. Congress said
the same when it reauthorized the Act in 2006, writing
that “[s]ignificant progress has been made in eliminating
first generation barriers experienced by minority voters,
including increased numbers of registered minority voters,
minority voter turnout, and minority representation in
Congress, State legislatures, and local elected offices.” §
2(b)(1), 120 Stat. 577. The House Report elaborated that
“the number of African–Americans who are registered
and who turn out to cast ballots has increased significantly
over the last 40 years, particularly since 1982,” and
noted that “[i]n some circumstances, minorities register
to vote and cast ballots at levels that surpass those of
white voters.” H.R.Rep. 109–478, at 12 (2006), 2006
U.S.C.C.A.N. 618, 627. That Report also explained that
there have been “significant increases in the number
of African–Americans serving in elected offices”; more
specifically, there has been approximately a 1,000 percent
increase since 1965 in the number of African–American
elected officials in the six States originally covered by the
Voting Rights Act. Id., at 18.

*2626  The following chart, compiled from the Senate
and House Reports, compares voter registration numbers
from 1965 to those from 2004 in the six originally covered
States. These are the numbers that were before Congress
when it reauthorized the Act in 2006:

See S.Rep. No. 109–295, p. 11 (2006); H.R.Rep. No.
109–478, at 12. The 2004 figures come from the Census
Bureau. Census Bureau data from the most recent election
indicate that African–American voter turnout exceeded
white voter turnout in five of the six States originally
covered by § 5, with a gap in the sixth State of less
than one half of one percent. See Dept. of Commerce,
Census Bureau, Reported Voting and Registration, by
Sex, Race and Hispanic Origin, for States (Table 4b).
The preclearance statistics are also illuminating. In the
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first decade after enactment of § 5, the Attorney General
objected to 14.2 percent of proposed voting changes. H.
R Rep. No. 109–478, at 22. In the last decade before
reenactment, the Attorney General objected to a mere 0.16
percent. S.Rep. No. 109–295, at 13.
There is no doubt that these improvements are in large
part because of the Voting Rights Act. The Act has proved
immensely successful at redressing racial discrimination
and integrating the voting process. See § 2(b)(1), 120
Stat. 577. During the “Freedom Summer” of 1964, in
Philadelphia, Mississippi, three men were murdered while
working in the area to register African–American voters.
See United States v. Price, 383 U.S. 787, 790, 86 S.Ct.
1152, 16 L.Ed.2d 267 (1966). On “Bloody Sunday” in
1965, in Selma, Alabama, police beat and used tear
gas against hundreds marching in support of African–
American enfranchisement. See Northwest Austin, supra,
at 220, n. 3, 129 S.Ct. 2504 (THOMAS, J., concurring in
judgment in part and dissenting in part). Today both of
those towns are governed by African–American mayors.
Problems remain in these States and others, but there is
no denying that, due to the Voting Rights Act, our Nation
has made great strides.

Yet the Act has not eased the restrictions in § 5 or
narrowed the scope of the coverage formula in § 4(b)
along the way. Those extraordinary and unprecedented
features were reauthorized—as if nothing had changed. In
fact, the Act's unusual remedies have grown even stronger.
When Congress reauthorized the Act in 2006, it did so
for another 25 years on top of the previous 40—a far
cry from the initial five-year period. See 42 U.S.C. §
1973b(a)(8). Congress also expanded the prohibitions in §
5. We had previously interpreted § 5 to prohibit only those
redistricting plans that would have the purpose or effect
of worsening the position of minority groups. See Bossier
II, 528 U.S., at 324, 335–336, 120 S.Ct. 866. In 2006,
Congress amended § 5 to prohibit laws that could have
favored such groups *2627  but did not do so because of
a discriminatory purpose, see 42 U.S.C. § 1973c(c), even
though we had stated that such broadening of § 5 coverage
would “exacerbate the substantial federalism costs that
the preclearance procedure already exacts, perhaps to the
extent of raising concerns about § 5's constitutionality,”
Bossier II, supra, at 336, 120 S.Ct. 866 (citation and
internal quotation marks omitted). In addition, Congress
expanded § 5 to prohibit any voting law “that has the
purpose of or will have the effect of diminishing the ability
of any citizens of the United States,” on account of race,

color, or language minority status, “to elect their preferred
candidates of choice.” § 1973c(b). In light of those two
amendments, the bar that covered jurisdictions must clear
has been raised even as the conditions justifying that
requirement have dramatically improved.

We have also previously highlighted the concern that
“the preclearance requirements in one State [might] be
unconstitutional in another.” Northwest Austin, 557 U.S.,
at 203, 129 S.Ct. 2504; see Georgia v. Ashcroft, 539
U.S., at 491, 123 S.Ct. 2498 (KENNEDY, J., concurring)
(“considerations of race that would doom a redistricting
plan under the Fourteenth Amendment or § 2 [of the
Voting Rights Act] seem to be what save it under § 5”).
Nothing has happened since to alleviate this troubling
concern about the current application of § 5.

Respondents do not deny that there have been
improvements on the ground, but argue that much of
this can be attributed to the deterrent effect of § 5,
which dissuades covered jurisdictions from engaging in
discrimination that they would resume should § 5 be struck
down. Under this theory, however, § 5 would be effectively
immune from scrutiny; no matter how “clean” the record
of covered jurisdictions, the argument could always be
made that it was deterrence that accounted for the good
behavior.

The provisions of § 5 apply only to those jurisdictions
singled out by § 4. We now consider whether that coverage
formula is constitutional in light of current conditions.

III

A

When upholding the constitutionality of the coverage
formula in 1966, we concluded that it was “rational in
both practice and theory.” Katzenbach, 383 U.S., at 330,
86 S.Ct. 803. The formula looked to cause (discriminatory
tests) and effect (low voter registration and turnout), and
tailored the remedy (preclearance) to those jurisdictions
exhibiting both.

By 2009, however, we concluded that the “coverage
formula raise[d] serious constitutional questions.”
Northwest Austin, 557 U.S., at 204, 129 S.Ct. 2504.
As we explained, a statute's “current burdens” must
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be justified by “current needs,” and any “disparate
geographic coverage” must be “sufficiently related to the
problem that it targets.” Id., at 203, 129 S.Ct. 2504. The
coverage formula met that test in 1965, but no longer does
so.

Coverage today is based on decades-old data and
eradicated practices. The formula captures States by
reference to literacy tests and low voter registration and
turnout in the 1960s and early 1970s. But such tests
have been banned nationwide for over 40 years. § 6, 84
Stat. 315; § 102, 89 Stat. 400. And voter registration
and turnout numbers in the covered States have risen
dramatically in the years since. H.R.Rep. No. 109–478,
at 12. Racial disparity in those numbers was compelling
evidence justifying the preclearance remedy and the
coverage formula. See, e.g.,  *2628  Katzenbach, supra,
at 313, 329–330, 86 S.Ct. 803. There is no longer such a
disparity.

In 1965, the States could be divided into two groups:
those with a recent history of voting tests and low
voter registration and turnout, and those without those
characteristics. Congress based its coverage formula on
that distinction. Today the Nation is no longer divided
along those lines, yet the Voting Rights Act continues to
treat it as if it were.

B

The Government's defense of the formula is limited. First,
the Government contends that the formula is “reverse-
engineered”: Congress identified the jurisdictions to be
covered and then came up with criteria to describe
them. Brief for Federal Respondent 48–49. Under that
reasoning, there need not be any logical relationship
between the criteria in the formula and the reason for
coverage; all that is necessary is that the formula happen
to capture the jurisdictions Congress wanted to single out.

The Government suggests that Katzenbach sanctioned
such an approach, but the analysis in Katzenbach was
quite different. Katzenbach reasoned that the coverage
formula was rational because the “formula ... was relevant
to the problem”: “Tests and devices are relevant to voting
discrimination because of their long history as a tool for
perpetrating the evil; a low voting rate is pertinent for the
obvious reason that widespread disenfranchisement must

inevitably affect the number of actual voters.” 383 U.S.,
at 329, 330, 86 S.Ct. 803.

Here, by contrast, the Government's reverse-engineering
argument does not even attempt to demonstrate the
continued relevance of the formula to the problem it
targets. And in the context of a decision as significant
as this one—subjecting a disfavored subset of States to
“extraordinary legislation otherwise unfamiliar to our
federal system,” Northwest Austin, supra, at 211, 129 S.Ct.
2504—that failure to establish even relevance is fatal.

The Government falls back to the argument that because
the formula was relevant in 1965, its continued use is
permissible so long as any discrimination remains in the
States Congress identified back then—regardless of how
that discrimination compares to discrimination in States
unburdened by coverage. Brief for Federal Respondent
49–50. This argument does not look to “current political
conditions,” Northwest Austin, supra, at 203, 129 S.Ct.
2504, but instead relies on a comparison between the
States in 1965. That comparison reflected the different
histories of the North and South. It was in the South that
slavery was upheld by law until uprooted by the Civil War,
that the reign of Jim Crow denied African–Americans the
most basic freedoms, and that state and local governments
worked tirelessly to disenfranchise citizens on the basis
of race. The Court invoked that history—rightly so—in
sustaining the disparate coverage of the Voting Rights Act
in 1966. See Katzenbach, supra, at 308, 86 S.Ct. 803 (“The
constitutional propriety of the Voting Rights Act of 1965
must be judged with reference to the historical experience
which it reflects.”).

But history did not end in 1965. By the time the Act was
reauthorized in 2006, there had been 40 more years of
it. In assessing the “current need [ ]” for a preclearance
system that treats States differently from one another
today, that history cannot be ignored. During that time,
largely because of the Voting Rights Act, voting tests were
abolished, disparities in voter registration and turnout
due to race were erased, and African–Americans attained
political office in record numbers. And yet the coverage
formula that Congress *2629  reauthorized in 2006
ignores these developments, keeping the focus on decades-
old data relevant to decades-old problems, rather than
current data reflecting current needs.
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[15]  [16]  The Fifteenth Amendment commands that the
right to vote shall not be denied or abridged on account of
race or color, and it gives Congress the power to enforce
that command. The Amendment is not designed to punish
for the past; its purpose is to ensure a better future. See
Rice v. Cayetano, 528 U.S. 495, 512, 120 S.Ct. 1044,
145 L.Ed.2d 1007 (2000) (“Consistent with the design
of the Constitution, the [Fifteenth] Amendment is cast
in fundamental terms, terms transcending the particular
controversy which was the immediate impetus for its
enactment.”). To serve that purpose, Congress—if it is to
divide the States—must identify those jurisdictions to be
singled out on a basis that makes sense in light of current
conditions. It cannot rely simply on the past. We made
that clear in Northwest Austin, and we make it clear again
today.

C

In defending the coverage formula, the Government, the
intervenors, and the dissent also rely heavily on data
from the record that they claim justify disparate coverage.
Congress compiled thousands of pages of evidence before
reauthorizing the Voting Rights Act. The court below
and the parties have debated what that record shows—
they have gone back and forth about whether to compare
covered to noncovered jurisdictions as blocks, how to
disaggregate the data State by State, how to weigh § 2
cases as evidence of ongoing discrimination, and whether
to consider evidence not before Congress, among other
issues. Compare, e.g., 679 F.3d, at 873–883 (case below),
with id., at 889–902 (Williams, J., dissenting). Regardless
of how to look at the record, however, no one can fairly
say that it shows anything approaching the “pervasive,”
“flagrant,” “widespread,” and “rampant” discrimination
that faced Congress in 1965, and that clearly distinguished
the covered jurisdictions from the rest of the Nation at that
time. Katzenbach, supra, at 308, 315, 331, 86 S.Ct. 803;
Northwest Austin, 557 U.S., at 201, 129 S.Ct. 2504.

But a more fundamental problem remains: Congress did
not use the record it compiled to shape a coverage formula
grounded in current conditions. It instead reenacted a
formula based on 40–year–old facts having no logical
relation to the present day. The dissent relies on “second-
generation barriers,” which are not impediments to the
casting of ballots, but rather electoral arrangements that
affect the weight of minority votes. That does not cure

the problem. Viewing the preclearance requirements as
targeting such efforts simply highlights the irrationality of
continued reliance on the § 4 coverage formula, which is
based on voting tests and access to the ballot, not vote
dilution. We cannot pretend that we are reviewing an
updated statute, or try our hand at updating the statute
ourselves, based on the new record compiled by Congress.
Contrary to the dissent's contention, see post, at 2644, we
are not ignoring the record; we are simply recognizing that
it played no role in shaping the statutory formula before
us today.

The dissent also turns to the record to argue that, in light
of voting discrimination in Shelby County, the county
cannot complain about the provisions that subject it to
preclearance. Post, at 2644 – 2648. But that is like saying
that a driver pulled over pursuant to a policy of stopping
all redheads cannot complain about that policy, if it turns
out his license has expired. Shelby *2630  County's claim
is that the coverage formula here is unconstitutional in all
its applications, because of how it selects the jurisdictions
subjected to preclearance. The county was selected based
on that formula, and may challenge it in court.

D

The dissent proceeds from a flawed premise. It quotes
the famous sentence from McCulloch v. Maryland, 4
Wheat. 316, 421, 4 L.Ed. 579 (1819), with the following
emphasis: “Let the end be legitimate, let it be within
the scope of the constitution, and all means which are
appropriate, which are plainly adapted to that end, which
are not prohibited, but consist with the letter and spirit
of the constitution, are constitutional.” Post, at 2637
(emphasis in dissent). But this case is about a part of
the sentence that the dissent does not emphasize—the
part that asks whether a legislative means is “consist[ent]
with the letter and spirit of the constitution.” The dissent
states that “[i]t cannot tenably be maintained” that this
is an issue with regard to the Voting Rights Act, post,
at 2637, but four years ago, in an opinion joined by
two of today's dissenters, the Court expressly stated that
“[t]he Act's preclearance requirement and its coverage
formula raise serious constitutional questions.” Northwest
Austin, supra, at 204, 129 S.Ct. 2504. The dissent does
not explain how those “serious constitutional questions”
became untenable in four short years.
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The dissent treats the Act as if it were just like any other
piece of legislation, but this Court has made clear from the
beginning that the Voting Rights Act is far from ordinary.
At the risk of repetition, Katzenbach indicated that the Act
was “uncommon” and “not otherwise appropriate,” but
was justified by “exceptional” and “unique” conditions.
383 U.S., at 334, 335, 86 S.Ct. 803. Multiple decisions
since have reaffirmed the Act's “extraordinary” nature.
See, e.g., Northwest Austin, supra, at 211, 129 S.Ct. 2504.
Yet the dissent goes so far as to suggest instead that the
preclearance requirement and disparate treatment of the
States should be upheld into the future “unless there [is]
no or almost no evidence of unconstitutional action by
States.” Post, at 2650.

In other ways as well, the dissent analyzes the question
presented as if our decision in Northwest Austin never
happened. For example, the dissent refuses to consider the
principle of equal sovereignty, despite Northwest Austin
's emphasis on its significance. Northwest Austin also
emphasized the “dramatic” progress since 1965, 557 U.S.,
at 201, 129 S.Ct. 2504, but the dissent describes current
levels of discrimination as “flagrant,” “widespread,”
and “pervasive,” post, at 2636, 2641 (internal quotation
marks omitted). Despite the fact that Northwest Austin
requires an Act's “disparate geographic coverage” to be
“sufficiently related” to its targeted problems, 557 U.S.,
at 203, 129 S.Ct. 2504, the dissent maintains that an
Act's limited coverage actually eases Congress's burdens,
and suggests that a fortuitous relationship should
suffice. Although Northwest Austin stated definitively that
“current burdens” must be justified by “current needs,”
ibid., the dissent argues that the coverage formula can be
justified by history, and that the required showing can be
weaker on reenactment than when the law was first passed.

There is no valid reason to insulate the coverage formula
from review merely because it was previously enacted 40
years ago. If Congress had started from scratch in 2006,
it plainly could not have enacted the present coverage
formula. It would have been irrational for Congress to
distinguish *2631  between States in such a fundamental
way based on 40–year–old data, when today's statistics
tell an entirely different story. And it would have been
irrational to base coverage on the use of voting tests 40
years ago, when such tests have been illegal since that time.
But that is exactly what Congress has done.

* * *

[17]  [18]  Striking down an Act of Congress “is the
gravest and most delicate duty that this Court is called
on to perform.” Blodgett v. Holden, 275 U.S. 142, 148, 48
S.Ct. 105, 72 L.Ed. 206 (1927) (Holmes, J., concurring).
We do not do so lightly. That is why, in 2009, we took
care to avoid ruling on the constitutionality of the Voting
Rights Act when asked to do so, and instead resolved
the case then before us on statutory grounds. But in
issuing that decision, we expressed our broader concerns
about the constitutionality of the Act. Congress could
have updated the coverage formula at that time, but did
not do so. Its failure to act leaves us today with no choice
but to declare § 4(b) unconstitutional. The formula in that
section can no longer be used as a basis for subjecting
jurisdictions to preclearance.

[19]  Our decision in no way affects the permanent,
nationwide ban on racial discrimination in voting found
in § 2. We issue no holding on § 5 itself, only on the
coverage formula. Congress may draft another formula
based on current conditions. Such a formula is an
initial prerequisite to a determination that exceptional
conditions still exist justifying such an “extraordinary
departure from the traditional course of relations between
the States and the Federal Government.” Presley, 502
U.S., at 500–501, 112 S.Ct. 820. Our country has changed,
and while any racial discrimination in voting is too much,
Congress must ensure that the legislation it passes to
remedy that problem speaks to current conditions.

The judgment of the Court of Appeals is reversed.

It is so ordered.

Justice THOMAS, concurring.
I join the Court's opinion in full but write separately to
explain that I would find § 5 of the Voting Rights Act
unconstitutional as well. The Court's opinion sets forth the
reasons.

“The Voting Rights Act of 1965 employed extraordinary
measures to address an extraordinary problem.” Ante,
at 2618. In the face of “unremitting and ingenious
defiance” of citizens' constitutionally protected right to
vote, § 5 was necessary to give effect to the Fifteenth
Amendment in particular regions of the country. South
Carolina v. Katzenbach, 383 U.S. 301, 309, 86 S.Ct.
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803, 15 L.Ed.2d 769 (1966). Though § 5's preclearance
requirement represented a “shar[p] depart[ure]” from
“basic principles” of federalism and the equal sovereignty
of the States, ante, at 2622, 2623, the Court upheld
the measure against early constitutional challenges
because it was necessary at the time to address “voting
discrimination where it persist[ed] on a pervasive scale.”
Katzenbach, supra, at 308, 86 S.Ct. 803.

Today, our Nation has changed. “[T]he conditions that
originally justified [§ 5] no longer characterize voting in
the covered jurisdictions.” Ante, at 2618. As the Court
explains: “ ‘[V]oter turnout and registration rates now
approach parity. Blatantly discriminatory evasions of
federal decrees are rare. And minority candidates hold
office at unprecedented levels.’ ” Ante, at 2625 (quoting
*2632  Northwest Austin Municipal Util. Dist. No. One v.

Holder, 557 U.S. 193, 202, 129 S.Ct. 2504, 174 L.Ed.2d
140 (2009)).

In spite of these improvements, however, Congress
increased the already significant burdens of § 5. Following
its reenactment in 2006, the Voting Rights Act was
amended to “prohibit more conduct than before.” Ante,
at 2621. “Section 5 now forbids voting changes with
‘any discriminatory purpose’ as well as voting changes
that diminish the ability of citizens, on account of race,
color, or language minority status, ‘to elect their preferred
candidates of choice.’ ” Ante, at 2621. While the pre–2006
version of the Act went well beyond protection guaranteed
under the Constitution, see Reno v. Bossier Parish School
Bd., 520 U.S. 471, 480–482, 117 S.Ct. 1491, 137 L.Ed.2d
730 (1997), it now goes even further.

It is, thus, quite fitting that the Court repeatedly
points out that this legislation is “extraordinary”
and “unprecedented” and recognizes the significant
constitutional problems created by Congress' decision
to raise “the bar that covered jurisdictions must clear,”
even as “the conditions justifying that requirement have
dramatically improved.” Ante, at 2627. However one
aggregates the data compiled by Congress, it cannot
justify the considerable burdens created by § 5. As
the Court aptly notes: “[N]o one can fairly say that
[the record] shows anything approaching the ‘pervasive,’
‘flagrant,’ ‘widespread,’ and ‘rampant’ discrimination that
faced Congress in 1965, and that clearly distinguished
the covered jurisdictions from the rest of the Nation
at that time.” Ante, at 2629. Indeed, circumstances in

the covered jurisdictions can no longer be characterized
as “exceptional” or “unique.” “The extensive pattern of
discrimination that led the Court to previously uphold
§ 5 as enforcing the Fifteenth Amendment no longer
exists.” Northwest Austin, supra, at 226, 129 S.Ct. 2504
(THOMAS, J., concurring in judgment in part and
dissenting in part). Section 5 is, thus, unconstitutional.

While the Court claims to “issue no holding on § 5 itself,”
ante, at 2631, its own opinion compellingly demonstrates
that Congress has failed to justify “ ‘current burdens' ”
with a record demonstrating “ ‘current needs.’ ” See ante,
at 2622 (quoting Northwest Austin, supra, at 203, 129 S.Ct.
2504). By leaving the inevitable conclusion unstated, the
Court needlessly prolongs the demise of that provision.
For the reasons stated in the Court's opinion, I would find
§ 5 unconstitutional.

Justice GINSBURG, with whom Justice BREYER,
Justice SOTOMAYOR, and Justice KAGAN join,
dissenting.
In the Court's view, the very success of § 5 of the
Voting Rights Act demands its dormancy. Congress was
of another mind. Recognizing that large progress has
been made, Congress determined, based on a voluminous
record, that the scourge of discrimination was not yet
extirpated. The question this case presents is who decides

whether, as currently operative, § 5 remains justifiable, 1

this Court, or a Congress charged with the obligation to
enforce the post-Civil War Amendments “by appropriate
legislation.” With overwhelming support in both Houses,
Congress concluded that, for two prime reasons, § 5
should continue in force, unabated. First, continuance
would facilitate completion of the impressive gains thus
far made; and second, continuance would guard against
backsliding. Those assessments were well within Congress'
province to make and  *2633  should elicit this Court's
unstinting approbation.

I

“[V]oting discrimination still exists; no one doubts that.”
Ante, at 2619. But the Court today terminates the remedy
that proved to be best suited to block that discrimination.
The Voting Rights Act of 1965 (VRA) has worked
to combat voting discrimination where other remedies
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had been tried and failed. Particularly effective is the
VRA's requirement of federal preclearance for all changes
to voting laws in the regions of the country with the
most aggravated records of rank discrimination against
minority voting rights.

A century after the Fourteenth and Fifteenth
Amendments guaranteed citizens the right to vote free
of discrimination on the basis of race, the “blight of
racial discrimination in voting” continued to “infec[t] the
electoral process in parts of our country.” South Carolina
v. Katzenbach, 383 U.S. 301, 308, 86 S.Ct. 803, 15 L.Ed.2d
769 (1966). Early attempts to cope with this vile infection
resembled battling the Hydra. Whenever one form of
voting discrimination was identified and prohibited,
others sprang up in its place. This Court repeatedly
encountered the remarkable “variety and persistence” of
laws disenfranchising minority citizens. Id., at 311, 86
S.Ct. 803. To take just one example, the Court, in 1927,
held unconstitutional a Texas law barring black voters
from participating in primary elections, Nixon v. Herndon,
273 U.S. 536, 541, 47 S.Ct. 446, 71 L.Ed. 759; in 1944,
the Court struck down a “reenacted” and slightly altered
version of the same law, Smith v. Allwright, 321 U.S.
649, 658, 64 S.Ct. 757, 88 L.Ed. 987; and in 1953, the
Court once again confronted an attempt by Texas to
“circumven[t]” the Fifteenth Amendment by adopting yet
another variant of the all-white primary, Terry v. Adams,
345 U.S. 461, 469, 73 S.Ct. 809, 97 L.Ed. 1152.

During this era, the Court recognized that discrimination
against minority voters was a quintessentially political
problem requiring a political solution. As Justice Holmes
explained: If “the great mass of the white population
intends to keep the blacks from voting,” “relief from [that]
great political wrong, if done, as alleged, by the people of
a State and the State itself, must be given by them or by
the legislative and political department of the government
of the United States.” Giles v. Harris, 189 U.S. 475, 488,
23 S.Ct. 639, 47 L.Ed. 909 (1903).

Congress learned from experience that laws targeting
particular electoral practices or enabling case-by-case
litigation were inadequate to the task. In the Civil Rights
Acts of 1957, 1960, and 1964, Congress authorized and
then expanded the power of “the Attorney General to
seek injunctions against public and private interference
with the right to vote on racial grounds.” Katzenbach, 383

U.S., at 313, 86 S.Ct. 803. But circumstances reduced the
ameliorative potential of these legislative Acts:

“Voting suits are unusually onerous to prepare,
sometimes requiring as many as 6,000 man-hours spent
combing through registration records in preparation
for trial. Litigation has been exceedingly slow, in part
because of the ample opportunities for delay afforded
voting officials and others involved in the proceedings.
Even when favorable decisions have finally been
obtained, some of the States affected have merely
switched to discriminatory devices not covered by the
federal decrees or have enacted difficult new tests
designed to prolong the existing disparity between white
and Negro registration. Alternatively, certain local
officials have defied *2634  and evaded court orders
or have simply closed their registration offices to freeze
the voting rolls.” Id., at 314, 86 S.Ct. 803 (footnote
omitted).

Patently, a new approach was needed.

Answering that need, the Voting Rights Act became one
of the most consequential, efficacious, and amply justified
exercises of federal legislative power in our Nation's
history. Requiring federal preclearance of changes in
voting laws in the covered jurisdictions—those States
and localities where opposition to the Constitution's
commands were most virulent—the VRA provided a fit
solution for minority voters as well as for States. Under
the preclearance regime established by § 5 of the VRA,
covered jurisdictions must submit proposed changes in
voting laws or procedures to the Department of Justice
(DOJ), which has 60 days to respond to the changes. 79
Stat. 439, codified at 42 U.S.C. § 1973c(a). A change will be
approved unless DOJ finds it has “the purpose [or] ... the
effect of denying or abridging the right to vote on account
of race or color.” Ibid. In the alternative, the covered
jurisdiction may seek approval by a three-judge District
Court in the District of Columbia.

After a century's failure to fulfill the promise of the
Fourteenth and Fifteenth Amendments, passage of the
VRA finally led to signal improvement on this front. “The
Justice Department estimated that in the five years after
[the VRA's] passage, almost as many blacks registered
[to vote] in Alabama, Mississippi, Georgia, Louisiana,
North Carolina, and South Carolina as in the entire
century before 1965.” Davidson, The Voting Rights Act:
A Brief History, in Controversies in Minority Voting
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7, 21 (B. Grofman & C. Davidson eds. 1992). And
in assessing the overall effects of the VRA in 2006,
Congress found that “[s]ignificant progress has been
made in eliminating first generation barriers experienced
by minority voters, including increased numbers of
registered minority voters, minority voter turnout, and
minority representation in Congress, State legislatures,
and local elected offices. This progress is the direct
result of the Voting Rights Act of 1965.” Fannie Lou
Hamer, Rosa Parks, and Coretta Scott King Voting
Rights Act Reauthorization and Amendments Act of 2006
(hereinafter 2006 Reauthorization), § 2(b)(1), 120 Stat.
577. On that matter of cause and effects there can be no
genuine doubt.

Although the VRA wrought dramatic changes in the
realization of minority voting rights, the Act, to date,
surely has not eliminated all vestiges of discrimination
against the exercise of the franchise by minority citizens.
Jurisdictions covered by the preclearance requirement
continued to submit, in large numbers, proposed changes
to voting laws that the Attorney General declined
to approve, auguring that barriers to minority voting
would quickly resurface were the preclearance remedy
eliminated. City of Rome v. United States, 446 U.S. 156,
181, 100 S.Ct. 1548, 64 L.Ed.2d 119 (1980). Congress
also found that as “registration and voting of minority
citizens increas[ed], other measures may be resorted to
which would dilute increasing minority voting strength.”
Ibid. (quoting H.R.Rep. No. 94–196, p. 10 (1975)). See
also Shaw v. Reno, 509 U.S. 630, 640, 113 S.Ct. 2816,
125 L.Ed.2d 511 (1993) (“[I]t soon became apparent that
guaranteeing equal access to the polls would not suffice
to root out other racially discriminatory voting practices”
such as voting dilution). Efforts to reduce the impact of
minority votes, in contrast to direct attempts to block
access to the ballot, are aptly described as “second-
generation barriers” to minority voting.

*2635  Second-generation barriers come in various
forms. One of the blockages is racial gerrymandering,
the redrawing of legislative districts in an “effort to
segregate the races for purposes of voting.” Id., at 642, 113
S.Ct. 2816. Another is adoption of a system of at-large
voting in lieu of district-by-district voting in a city with
a sizable black minority. By switching to at-large voting,
the overall majority could control the election of each
city council member, effectively eliminating the potency
of the minority's votes. Grofman & Davidson, The Effect

of Municipal Election Structure on Black Representation
in Eight Southern States, in Quiet Revolution in the
South 301, 319 (C. Davidson & B. Grofman eds. 1994)
(hereinafter Quiet Revolution). A similar effect could be
achieved if the city engaged in discriminatory annexation
by incorporating majority-white areas into city limits,
thereby decreasing the effect of VRA-occasioned increases
in black voting. Whatever the device employed, this Court
has long recognized that vote dilution, when adopted with
a discriminatory purpose, cuts down the right to vote as
certainly as denial of access to the ballot. Shaw, 509 U.S.,
at 640–641, 113 S.Ct. 2816; Allen v. State Bd. of Elections,
393 U.S. 544, 569, 89 S.Ct. 817, 22 L.Ed.2d 1 (1969);
Reynolds v. Sims, 377 U.S. 533, 555, 84 S.Ct. 1362, 12
L.Ed.2d 506 (1964). See also H.R.Rep. No. 109–478, p.
6 (2006) (although “[d]iscrimination today is more subtle
than the visible methods used in 1965,” “the effect and
results are the same, namely a diminishing of the minority
community's ability to fully participate in the electoral
process and to elect their preferred candidates”).

In response to evidence of these substituted barriers,
Congress reauthorized the VRA for five years in 1970, for
seven years in 1975, and for 25 years in 1982. Ante, at 2620
– 2621. Each time, this Court upheld the reauthorization
as a valid exercise of congressional power. Ante, at
2620. As the 1982 reauthorization approached its 2007
expiration date, Congress again considered whether the
VRA's preclearance mechanism remained an appropriate
response to the problem of voting discrimination in
covered jurisdictions.

Congress did not take this task lightly. Quite the
opposite. The 109th Congress that took responsibility
for the renewal started early and conscientiously. In
October 2005, the House began extensive hearings, which
continued into November and resumed in March 2006.
S.Rep. No. 109–295, p. 2 (2006). In April 2006, the Senate
followed suit, with hearings of its own. Ibid. In May 2006,
the bills that became the VRA's reauthorization were
introduced in both Houses. Ibid. The House held further
hearings of considerable length, as did the Senate, which
continued to hold hearings into June and July. H.R. Rep.
109–478, at 5; S. Rep. 109–295, at 3–4. In mid-July, the
House considered and rejected four amendments, then
passed the reauthorization by a vote of 390 yeas to 33
nays. 152 Cong. Rec. H5207 (July 13, 2006); Persily, The
Promise and Pitfalls of the New Voting Rights Act, 117
Yale L.J. 174, 182–183 (2007) (hereinafter Persily). The
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bill was read and debated in the Senate, where it passed
by a vote of 98 to 0. 152 Cong. Rec. S8012 (July 20,
2006). President Bush signed it a week later, on July 27,
2006, recognizing the need for “further work ... in the
fight against injustice,” and calling the reauthorization
“an example of our continued commitment to a united
America where every person is valued and treated with
dignity and respect.” 152 Cong. Rec. S8781 (Aug. 3, 2006).

In the long course of the legislative process, Congress
“amassed a sizable record.” *2636  Northwest Austin
Municipal Util. Dist. No. One v. Holder, 557 U.S. 193, 205,
129 S.Ct. 2504, 174 L.Ed.2d 140 (2009). See also 679 F.3d
848, 865–873 (C.A.D.C.2012) (describing the “extensive
record” supporting Congress' determination that “serious
and widespread intentional discrimination persisted in
covered jurisdictions”). The House and Senate Judiciary
Committees held 21 hearings, heard from scores of
witnesses, received a number of investigative reports and
other written documentation of continuing discrimination
in covered jurisdictions. In all, the legislative record
Congress compiled filled more than 15,000 pages. H.R.
Rep. 109–478, at 5, 11–12; S. Rep. 109–295, at 2–4, 15.
The compilation presents countless “examples of flagrant
racial discrimination” since the last reauthorization;
Congress also brought to light systematic evidence that
“intentional racial discrimination in voting remains so
serious and widespread in covered jurisdictions that
section 5 preclearance is still needed.” 679 F.3d, at 866.

After considering the full legislative record, Congress
made the following findings: The VRA has directly
caused significant progress in eliminating first-generation
barriers to ballot access, leading to a marked increase in
minority voter registration and turnout and the number
of minority elected officials. 2006 Reauthorization §
2(b)(1). But despite this progress, “second generation
barriers constructed to prevent minority voters from
fully participating in the electoral process” continued to
exist, as well as racially polarized voting in the covered
jurisdictions, which increased the political vulnerability
of racial and language minorities in those jurisdictions.
§§ 2(b)(2)-(3), 120 Stat. 577. Extensive “[e]vidence of
continued discrimination,” Congress concluded, “clearly
show[ed] the continued need for Federal oversight” in
covered jurisdictions. §§ 2(b)(4)-(5), id., at 577–578. The
overall record demonstrated to the federal lawmakers
that, “without the continuation of the Voting Rights Act
of 1965 protections, racial and language minority citizens

will be deprived of the opportunity to exercise their right
to vote, or will have their votes diluted, undermining the
significant gains made by minorities in the last 40 years.”
§ 2(b)(9), id., at 578.

Based on these findings, Congress reauthorized
preclearance for another 25 years, while also undertaking
to reconsider the extension after 15 years to ensure that
the provision was still necessary and effective. 42 U.S.C. §
1973b(a)(7), (8) (2006 ed., Supp. V). The question before
the Court is whether Congress had the authority under the
Constitution to act as it did.

II

In answering this question, the Court does not
write on a clean slate. It is well established that
Congress' judgment regarding exercise of its power
to enforce the Fourteenth and Fifteenth Amendments
warrants substantial deference. The VRA addresses the
combination of race discrimination and the right to vote,
which is “preservative of all rights.” Yick Wo v. Hopkins,
118 U.S. 356, 370, 6 S.Ct. 1064, 30 L.Ed. 220 (1886). When
confronting the most constitutionally invidious form of
discrimination, and the most fundamental right in our
democratic system, Congress' power to act is at its height.

The basis for this deference is firmly rooted in
both constitutional text and precedent. The Fifteenth
Amendment, which targets precisely and only racial
discrimination in voting rights, states that, in this domain,
“Congress shall have power to enforce this article by

appropriate legislation.” 2  In choosing this language,
the *2637  Amendment's framers invoked Chief Justice
Marshall's formulation of the scope of Congress' powers
under the Necessary and Proper Clause:

“Let the end be legitimate, let it be within the scope of
the constitution, and all means which are appropriate,
which are plainly adapted to that end, which are not
prohibited, but consist with the letter and spirit of
the constitution, are constitutional.” McCulloch v.
Maryland, 4 Wheat. 316, 421, 4 L.Ed. 579 (1819)
(emphasis added).

It cannot tenably be maintained that the VRA, an Act
of Congress adopted to shield the right to vote from
racial discrimination, is inconsistent with the letter or
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spirit of the Fifteenth Amendment, or any provision of the
Constitution read in light of the Civil War Amendments.

Nowhere in today's opinion, or in Northwest Austin, 3

is there clear recognition of the transformative effect
the Fifteenth Amendment aimed to achieve. Notably,
“the Founders' first successful amendment told Congress
that it could ‘make no law’ over a certain domain”;
in contrast, the Civil War Amendments used “language
[that] authorized transformative new federal statutes to
uproot all vestiges of unfreedom and inequality” and
provided “sweeping enforcement powers ... to enact
‘appropriate’ legislation targeting state abuses.” A. Amar,
America's Constitution: A Biography 361, 363, 399 (2005).
See also McConnell, Institutions and Interpretation: A
Critique of City of Boerne v. Flores, 111 Harv. L.Rev.
153, 182 (1997) (quoting Civil War-era framer that “the
remedy for the violation of the fourteenth and fifteenth
amendments was expressly not left to the courts. The
remedy was legislative.”).

The stated purpose of the Civil War Amendments was to
arm Congress with the power and authority to protect all
persons within the Nation from violations of their rights
by the States. In exercising that power, then, Congress
may use “all means which are appropriate, which are
plainly adapted” to the constitutional ends declared by
these Amendments. McCulloch, 4 Wheat., at 421. So when
Congress acts to enforce the right to vote free from racial
discrimination, we ask not whether Congress has chosen
the means most wise, but whether Congress has rationally
selected means appropriate to a legitimate end. “It is not
for us to review the congressional resolution of [the need
for its chosen remedy]. It is enough that we be able to
perceive a basis upon which the Congress might resolve
the conflict as it did.” Katzenbach v. Morgan, 384 U.S. 641,
653, 86 S.Ct. 1717, 16 L.Ed.2d 828 (1966).

Until today, in considering the constitutionality of
the VRA, the Court has accorded Congress the full
measure of respect its *2638  judgments in this domain
should garner. South Carolina v. Katzenbach supplies the
standard of review: “As against the reserved powers of the
States, Congress may use any rational means to effectuate
the constitutional prohibition of racial discrimination
in voting.” 383 U.S., at 324, 86 S.Ct. 803. Faced with
subsequent reauthorizations of the VRA, the Court has
reaffirmed this standard. E.g., City of Rome, 446 U.S.,
at 178, 100 S.Ct. 1548. Today's Court does not purport
to alter settled precedent establishing that the dispositive

question is whether Congress has employed “rational
means.”

For three reasons, legislation reauthorizing an existing
statute is especially likely to satisfy the minimal
requirements of the rational-basis test. First, when
reauthorization is at issue, Congress has already
assembled a legislative record justifying the initial
legislation. Congress is entitled to consider that
preexisting record as well as the record before it at the
time of the vote on reauthorization. This is especially
true where, as here, the Court has repeatedly affirmed the
statute's constitutionality and Congress has adhered to the
very model the Court has upheld. See id., at 174, 100 S.Ct.
1548 (“The appellants are asking us to do nothing less
than overrule our decision in South Carolina v. Katzenbach
..., in which we upheld the constitutionality of the Act.”);
Lopez v. Monterey County, 525 U.S. 266, 283, 119 S.Ct.
693, 142 L.Ed.2d 728 (1999) (similar).

Second, the very fact that reauthorization is necessary
arises because Congress has built a temporal limitation
into the Act. It has pledged to review, after a span of
years (first 15, then 25) and in light of contemporary
evidence, the continued need for the VRA. Cf. Grutter v.
Bollinger, 539 U.S. 306, 343, 123 S.Ct. 2325, 156 L.Ed.2d
304 (2003) (anticipating, but not guaranteeing, that, in 25
years, “the use of racial preferences [in higher education]
will no longer be necessary”).

Third, a reviewing court should expect the record
supporting reauthorization to be less stark than the
record originally made. Demand for a record of violations
equivalent to the one earlier made would expose Congress
to a catch–22. If the statute was working, there would be
less evidence of discrimination, so opponents might argue
that Congress should not be allowed to renew the statute.
In contrast, if the statute was not working, there would be
plenty of evidence of discrimination, but scant reason to
renew a failed regulatory regime. See Persily 193–194.

This is not to suggest that congressional power in this
area is limitless. It is this Court's responsibility to ensure
that Congress has used appropriate means. The question
meet for judicial review is whether the chosen means
are “adapted to carry out the objects the amendments
have in view.” Ex parte Virginia, 100 U.S. 339, 346,
25 L.Ed. 676 (1880). The Court's role, then, is not to
substitute its judgment for that of Congress, but to
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determine whether the legislative record sufficed to show
that “Congress could rationally have determined that [its
chosen] provisions were appropriate methods.” City of
Rome, 446 U.S., at 176–177, 100 S.Ct. 1548.

In summary, the Constitution vests broad power in
Congress to protect the right to vote, and in particular
to combat racial discrimination in voting. This Court has
repeatedly reaffirmed Congress' prerogative to use any
rational means in exercise of its power in this area. And
both precedent and logic dictate that the rational-means
test should be easier to satisfy, and the burden on the
statute's challenger should be higher, when what is at
issue is the reauthorization of a remedy that the Court
has previously affirmed, and that Congress found, from
contemporary evidence, *2639  to be working to advance
the legislature's legitimate objective.

III

The 2006 reauthorization of the Voting Rights Act fully
satisfies the standard stated in McCulloch, 4 Wheat., at
421: Congress may choose any means “appropriate” and
“plainly adapted to” a legitimate constitutional end. As
we shall see, it is implausible to suggest otherwise.

A

I begin with the evidence on which Congress based its
decision to continue the preclearance remedy. The surest
way to evaluate whether that remedy remains in order
is to see if preclearance is still effectively preventing
discriminatory changes to voting laws. See City of Rome,
446 U.S., at 181, 100 S.Ct. 1548 (identifying “information
on the number and types of submissions made by covered
jurisdictions and the number and nature of objections
interposed by the Attorney General” as a primary basis
for upholding the 1975 reauthorization). On that score,
the record before Congress was huge. In fact, Congress
found there were more DOJ objections between 1982 and
2004 (626) than there were between 1965 and the 1982
reauthorization (490). 1 Voting Rights Act: Evidence of
Continued Need, Hearing before the Subcommittee on the
Constitution of the House Committee on the Judiciary,
109th Cong., 2d Sess., p. 172 (2006) (hereinafter Evidence
of Continued Need).

All told, between 1982 and 2006, DOJ objections blocked
over 700 voting changes based on a determination that the
changes were discriminatory. H.R.Rep. No. 109–478, at
21. Congress found that the majority of DOJ objections
included findings of discriminatory intent, see 679 F.3d,
at 867, and that the changes blocked by preclearance were
“calculated decisions to keep minority voters from fully
participating in the political process.” H.R. Rep. 109–478,
at 21 (2006), 2006 U.S.C.C.A.N. 618, 631. On top of that,
over the same time period the DOJ and private plaintiffs
succeeded in more than 100 actions to enforce the § 5
preclearance requirements. 1 Evidence of Continued Need
186, 250.

In addition to blocking proposed voting changes through
preclearance, DOJ may request more information from a
jurisdiction proposing a change. In turn, the jurisdiction
may modify or withdraw the proposed change. The
number of such modifications or withdrawals provides
an indication of how many discriminatory proposals are
deterred without need for formal objection. Congress
received evidence that more than 800 proposed changes
were altered or withdrawn since the last reauthorization

in 1982. H.R.Rep. No. 109–478, at 40–41. 4  Congress also
received empirical studies finding that DOJ's requests for
more information had a significant effect on the degree to
which covered *2640  jurisdictions “compl[ied] with their
obligatio[n]” to protect minority voting rights. 2 Evidence
of Continued Need 2555.

Congress also received evidence that litigation under § 2
of the VRA was an inadequate substitute for preclearance
in the covered jurisdictions. Litigation occurs only after
the fact, when the illegal voting scheme has already been
put in place and individuals have been elected pursuant
to it, thereby gaining the advantages of incumbency.
1 Evidence of Continued Need 97. An illegal scheme
might be in place for several election cycles before a
§ 2 plaintiff can gather sufficient evidence to challenge
it. 1 Voting Rights Act: Section 5 of the Act—History,
Scope, and Purpose: Hearing before the Subcommittee
on the Constitution of the House Committee on the
Judiciary, 109th Cong., 1st Sess., p. 92 (2005) (hereinafter
Section 5 Hearing). And litigation places a heavy financial
burden on minority voters. See id., at 84. Congress
also received evidence that preclearance lessened the
litigation burden on covered jurisdictions themselves,
because the preclearance process is far less costly than
defending against a § 2 claim, and clearance by DOJ
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substantially reduces the likelihood that a § 2 claim
will be mounted. Reauthorizing the Voting Rights Act's
Temporary Provisions: Policy Perspectives and Views
From the Field: Hearing before the Subcommittee on
the Constitution, Civil Rights and Property Rights of
the Senate Committee on the Judiciary, 109th Cong., 2d
Sess., pp. 13, 120–121 (2006). See also Brief for States of
New York, California, Mississippi, and North Carolina
as Amici Curiae 8–9 (Section 5 “reduc[es] the likelihood
that a jurisdiction will face costly and protracted Section
2 litigation”).

The number of discriminatory changes blocked or
deterred by the preclearance requirement suggests that the
state of voting rights in the covered jurisdictions would
have been significantly different absent this remedy.
Surveying the type of changes stopped by the preclearance
procedure conveys a sense of the extent to which § 5
continues to protect minority voting rights. Set out below
are characteristic examples of changes blocked in the years
leading up to the 2006 reauthorization:

• In 1995, Mississippi sought to reenact a dual voter
registration system, “which was initially enacted in
1892 to disenfranchise Black voters,” and for that
reason, was struck down by a federal court in 1987.
H.R.Rep. No. 109–478, at 39.

• Following the 2000 census, the City of Albany,
Georgia, proposed a redistricting plan that DOJ
found to be “designed with the purpose to limit and
retrogress the increased black voting strength ... in the
city as a whole.” Id., at 37 (internal quotation marks
omitted).

• In 2001, the mayor and all-white five-member
Board of Aldermen of Kilmichael, Mississippi,
abruptly canceled the town's election after
“an unprecedented number” of African–American
candidates announced they were running for office.
DOJ required an election, and the town elected its
first black mayor and three black aldermen. Id., at
36–37.

• In 2006, this Court found that Texas' attempt
to redraw a congressional district to reduce the
strength of Latino voters bore “the mark of
intentional discrimination that could give rise to an
equal protection violation,” and ordered the district
redrawn in compliance with the VRA. League of

United Latin American Citizens v. Perry, 548 U.S.
399, 440 [126 S.Ct. 2594, 165 L.Ed.2d 609] (2006).
In response, *2641  Texas sought to undermine this
Court's order by curtailing early voting in the district,
but was blocked by an action to enforce the § 5
preclearance requirement. See Order in League of
United Latin American Citizens v. Texas, No. 06–cv–
1046 (WD Tex.), Doc. 8.

• In 2003, after African–Americans won a majority
of the seats on the school board for the first
time in history, Charleston County, South Carolina,
proposed an at-large voting mechanism for the
board. The proposal, made without consulting any
of the African–American members of the school
board, was found to be an “ ‘exact replica’ ” of
an earlier voting scheme that, a federal court had
determined, violated the VRA. 811 F.Supp.2d 424,
483 (D.D.C.2011). See also S.Rep. No. 109–295, at
309. DOJ invoked § 5 to block the proposal.

• In 1993, the City of Millen, Georgia, proposed to
delay the election in a majority-black district by two
years, leaving that district without representation
on the city council while the neighboring majority-
white district would have three representatives. 1
Section 5 Hearing 744. DOJ blocked the proposal.
The county then sought to move a polling place from
a predominantly black neighborhood in the city to
an inaccessible location in a predominantly white
neighborhood outside city limits. Id., at 816.

• In 2004, Waller County, Texas, threatened to
prosecute two black students after they announced
their intention to run for office. The county then
attempted to reduce the availability of early voting in
that election at polling places near a historically black
university. 679 F.3d, at 865–866.

• In 1990, Dallas County, Alabama, whose county seat
is the City of Selma, sought to purge its voter rolls
of many black voters. DOJ rejected the purge as
discriminatory, noting that it would have disqualified
many citizens from voting “simply because they failed
to pick up or return a voter update form, when there
was no valid requirement that they do so.” 1 Section
5 Hearing 356.

These examples, and scores more like them, fill the
pages of the legislative record. The evidence was
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indeed sufficient to support Congress' conclusion that
“racial discrimination in voting in covered jurisdictions

[remained] serious and pervasive.” 679 F.3d, at 865. 5

Congress further received evidence indicating that
formal requests of the kind set out above represented
only the tip of the iceberg. There was what one
commentator described as an “avalanche of case studies
of voting rights violations in the covered jurisdictions,”
ranging from “outright intimidation and violence against
minority voters” to “more subtle forms of voting rights
deprivations.” Persily 202 *2642  (footnote omitted). This
evidence gave Congress ever more reason to conclude that
the time had not yet come for relaxed vigilance against the
scourge of race discrimination in voting.

True, conditions in the South have impressively improved
since passage of the Voting Rights Act. Congress noted
this improvement and found that the VRA was the
driving force behind it. 2006 Reauthorization § 2(b)
(1). But Congress also found that voting discrimination
had evolved into subtler second-generation barriers, and
that eliminating preclearance would risk loss of the
gains that had been made. §§ 2(b)(2), (9). Concerns of
this order, the Court previously found, gave Congress
adequate cause to reauthorize the VRA. City of Rome,
446 U.S., at 180–182, 100 S.Ct. 1548 (congressional
reauthorization of the preclearance requirement was
justified based on “the number and nature of objections
interposed by the Attorney General” since the prior
reauthorization; extension was “necessary to preserve
the limited and fragile achievements of the Act and to
promote further amelioration of voting discrimination”)
(internal quotation marks omitted). Facing such evidence
then, the Court expressly rejected the argument that
disparities in voter turnout and number of elected officials
were the only metrics capable of justifying reauthorization
of the VRA. Ibid.

B

I turn next to the evidence on which Congress based its
decision to reauthorize the coverage formula in § 4(b).
Because Congress did not alter the coverage formula,
the same jurisdictions previously subject to preclearance
continue to be covered by this remedy. The evidence
just described, of preclearance's continuing efficacy
in blocking constitutional violations in the covered

jurisdictions, itself grounded Congress' conclusion that
the remedy should be retained for those jurisdictions.

There is no question, moreover, that the covered
jurisdictions have a unique history of problems with
racial discrimination in voting. Ante, at 2624 – 2625.
Consideration of this long history, still in living memory,
was altogether appropriate. The Court criticizes Congress
for failing to recognize that “history did not end in 1965.”
Ante, at 2628. But the Court ignores that “what's past is
prologue.” W. Shakespeare, The Tempest, act 2, sc. 1. And
“[t]hose who cannot remember the past are condemned to
repeat it.” 1 G. Santayana, The Life of Reason 284 (1905).
Congress was especially mindful of the need to reinforce
the gains already made and to prevent backsliding. 2006
Reauthorization § 2(b)(9).

Of particular importance, even after 40 years and
thousands of discriminatory changes blocked by
preclearance, conditions in the covered jurisdictions
demonstrated that the formula was still justified by
“current needs.” Northwest Austin, 557 U.S., at 203, 129
S.Ct. 2504.

Congress learned of these conditions through a report,
known as the Katz study, that looked at § 2 suits
between 1982 and 2004. To Examine the Impact and
Effectiveness of the Voting Rights Act: Hearing before
the Subcommittee on the Constitution of the House
Committee on the Judiciary, 109th Cong., 1st Sess., pp.
964–1124 (2005) (hereinafter Impact and Effectiveness).
Because the private right of action authorized by § 2 of
the VRA applies nationwide, a comparison of § 2 lawsuits
in covered and noncovered jurisdictions provides an
appropriate yardstick for measuring differences between
covered and noncovered jurisdictions. If differences in
the risk of voting discrimination between covered and
noncovered jurisdictions had disappeared, one would
*2643  expect that the rate of successful § 2 lawsuits would

be roughly the same in both areas. 6  The study's findings,
however, indicated that racial discrimination in voting
remains “concentrated in the jurisdictions singled out for
preclearance.” Northwest Austin, 557 U.S., at 203, 129
S.Ct. 2504.

Although covered jurisdictions account for less than
25 percent of the country's population, the Katz study
revealed that they accounted for 56 percent of successful
§ 2 litigation since 1982. Impact and Effectiveness 974.
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Controlling for population, there were nearly four times as
many successful § 2 cases in covered jurisdictions as there
were in noncovered jurisdictions. 679 F.3d, at 874. The
Katz study further found that § 2 lawsuits are more likely
to succeed when they are filed in covered jurisdictions than
in noncovered jurisdictions. Impact and Effectiveness 974.
From these findings—ignored by the Court—Congress
reasonably concluded that the coverage formula continues
to identify the jurisdictions of greatest concern.

The evidence before Congress, furthermore, indicated
that voting in the covered jurisdictions was more racially
polarized than elsewhere in the country. H.R.Rep.
No. 109–478, at 34–35. While racially polarized voting
alone does not signal a constitutional violation, it
is a factor that increases the vulnerability of racial
minorities to discriminatory changes in voting law. The
reason is twofold. First, racial polarization means that
racial minorities are at risk of being systematically
outvoted and having their interests underrepresented in
legislatures. Second, “when political preferences fall along
racial lines, the natural inclinations of incumbents and
ruling parties to entrench themselves have predictable
racial effects. Under circumstances of severe racial
polarization, efforts to gain political advantage translate
into race-specific disadvantages.” Ansolabehere, Persily,
& Stewart, Regional Differences in Racial Polarization
in the 2012 Presidential Election: Implications for the
Constitutionality of Section 5 of the Voting Rights Act,
126 Harv. L.Rev. Forum 205, 209 (2013).

In other words, a governing political coalition has an
incentive to prevent changes in the existing balance of
voting power. When voting is racially polarized, efforts by
the ruling party to pursue that incentive “will inevitably
discriminate against a racial group.” Ibid. Just as buildings
in California have a greater need to be earthquake-
proofed, places where there is greater racial polarization
in voting have a greater need for prophylactic measures
to prevent purposeful race discrimination. This point
was understood by Congress and is well recognized in
the academic literature. See 2006 Reauthorization § 2(b)
(3), 120 Stat. 577 (“The continued evidence of racially
polarized voting in each of the jurisdictions covered by
the [preclearance requirement] demonstrates that racial
and language minorities remain politically vulnerable”);
H.R.Rep. No. 109–478, at 35 (2006), 2006 U.S.C.C.A.N.
618; Davidson, The Recent Evolution of Voting Rights

Law Affecting Racial and Language Minorities, in Quiet
Revolution 21, 22.

The case for retaining a coverage formula that met needs
on the ground was therefore solid. Congress might have
been charged with rigidity had it afforded covered *2644
jurisdictions no way out or ignored jurisdictions that
needed superintendence. Congress, however, responded
to this concern. Critical components of the congressional
design are the statutory provisions allowing jurisdictions
to “bail out” of preclearance, and for court-ordered
“bail ins.” See Northwest Austin, 557 U.S., at 199, 129
S.Ct. 2504. The VRA permits a jurisdiction to bail out
by showing that it has complied with the Act for ten
years, and has engaged in efforts to eliminate intimidation
and harassment of voters. 42 U.S.C. § 1973b(a) (2006
ed. and Supp. V). It also authorizes a court to subject
a noncovered jurisdiction to federal preclearance upon
finding that violations of the Fourteenth and Fifteenth
Amendments have occurred there. § 1973a(c) (2006 ed.).

Congress was satisfied that the VRA's bailout mechanism
provided an effective means of adjusting the VRA's
coverage over time. H.R.Rep. No. 109–478, at 25 (the
success of bailout “illustrates that: (1) covered status
is neither permanent nor over-broad; and (2) covered
status has been and continues to be within the control of
the jurisdiction such that those jurisdictions that have a
genuinely clean record and want to terminate coverage
have the ability to do so”). Nearly 200 jurisdictions have
successfully bailed out of the preclearance requirement,
and DOJ has consented to every bailout application
filed by an eligible jurisdiction since the current
bailout procedure became effective in 1984. Brief for
Federal Respondent 54. The bail-in mechanism has also
worked. Several jurisdictions have been subject to federal
preclearance by court orders, including the States of
New Mexico and Arkansas. App. to Brief for Federal
Respondent 1a–3a.

This experience exposes the inaccuracy of the Court's
portrayal of the Act as static, unchanged since 1965.
Congress designed the VRA to be a dynamic statute,
capable of adjusting to changing conditions. True, many
covered jurisdictions have not been able to bail out due
to recent acts of noncompliance with the VRA, but that
truth reinforces the congressional judgment that these
jurisdictions were rightfully subject to preclearance, and
ought to remain under that regime.
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IV

Congress approached the 2006 reauthorization of the
VRA with great care and seriousness. The same cannot
be said of the Court's opinion today. The Court makes
no genuine attempt to engage with the massive legislative
record that Congress assembled. Instead, it relies on
increases in voter registration and turnout as if that were
the whole story. See supra, at 2641 – 2642. Without even
identifying a standard of review, the Court dismissively
brushes off arguments based on “data from the record,”
and declines to enter the “debat [e about] what [the] record
shows.” Ante, at 2629. One would expect more from an
opinion striking at the heart of the Nation's signal piece of
civil-rights legislation.

I note the most disturbing lapses. First, by what
right, given its usual restraint, does the Court even
address Shelby County's facial challenge to the VRA?
Second, the Court veers away from controlling precedent
regarding the “equal sovereignty” doctrine without even
acknowledging that it is doing so. Third, hardly showing
the respect ordinarily paid when Congress acts to
implement the Civil War Amendments, and as just
stressed, the Court does not even deign to grapple with the
legislative record.

A

Shelby County launched a purely facial challenge to the
VRA's 2006 reauthorization. *2645  “A facial challenge
to a legislative Act,” the Court has other times said,
“is, of course, the most difficult challenge to mount
successfully, since the challenger must establish that no
set of circumstances exists under which the Act would be
valid.” United States v. Salerno, 481 U.S. 739, 745, 107
S.Ct. 2095, 95 L.Ed.2d 697 (1987).

“[U]nder our constitutional system[,] courts are not roving
commissions assigned to pass judgment on the validity
of the Nation's laws.” Broadrick v. Oklahoma, 413 U.S.
601, 610–611, 93 S.Ct. 2908, 37 L.Ed.2d 830 (1973).
Instead, the “judicial Power” is limited to deciding
particular “Cases” and “Controversies.” U.S. Const., Art.
III, § 2. “Embedded in the traditional rules governing
constitutional adjudication is the principle that a person

to whom a statute may constitutionally be applied will
not be heard to challenge that statute on the ground
that it may conceivably be applied unconstitutionally
to others, in other situations not before the Court.”
Broadrick, 413 U.S., at 610, 93 S.Ct. 2908. Yet the
Court's opinion in this case contains not a word explaining
why Congress lacks the power to subject to preclearance
the particular plaintiff that initiated this lawsuit—Shelby
County, Alabama. The reason for the Court's silence is
apparent, for as applied to Shelby County, the VRA's
preclearance requirement is hardly contestable.

Alabama is home to Selma, site of the “Bloody Sunday”
beatings of civil-rights demonstrators that served as the
catalyst for the VRA's enactment. Following those events,
Martin Luther King, Jr., led a march from Selma to
Montgomery, Alabama's capital, where he called for
passage of the VRA. If the Act passed, he foresaw,
progress could be made even in Alabama, but there had
to be a steadfast national commitment to see the task
through to completion. In King's words, “the arc of the
moral universe is long, but it bends toward justice.” G.
May, Bending Toward Justice: The Voting Rights Act and
the Transformation of American Democracy 144 (2013).

History has proved King right. Although circumstances in
Alabama have changed, serious concerns remain. Between
1982 and 2005, Alabama had one of the highest rates
of successful § 2 suits, second only to its VRA-covered
neighbor Mississippi. 679 F.3d, at 897 (Williams, J.,
dissenting). In other words, even while subject to the
restraining effect of § 5, Alabama was found to have
“deni[ed] or abridge[d]” voting rights “on account of race
or color” more frequently than nearly all other States
in the Union. 42 U.S.C. § 1973(a). This fact prompted
the dissenting judge below to concede that “a more
narrowly tailored coverage formula” capturing Alabama
and a handful of other jurisdictions with an established
track record of racial discrimination in voting “might be
defensible.” 679 F.3d, at 897 (opinion of Williams, J.).
That is an understatement. Alabama's sorry history of
§ 2 violations alone provides sufficient justification for
Congress' determination in 2006 that the State should

remain subject to § 5's preclearance requirement. 7

*2646  A few examples suffice to demonstrate that, at
least in Alabama, the “current burdens” imposed by
§ 5's preclearance requirement are “justified by current
needs.” Northwest Austin, 557 U.S., at 203, 129 S.Ct.
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2504. In the interim between the VRA's 1982 and 2006
reauthorizations, this Court twice confronted purposeful
racial discrimination in Alabama. In Pleasant Grove v.
United States, 479 U.S. 462, 107 S.Ct. 794, 93 L.Ed.2d
866 (1987), the Court held that Pleasant Grove—a city
in Jefferson County, Shelby County's neighbor—engaged
in purposeful discrimination by annexing all-white areas
while rejecting the annexation request of an adjacent
black neighborhood. The city had “shown unambiguous
opposition to racial integration, both before and after the
passage of the federal civil rights laws,” and its strategic
annexations appeared to be an attempt “to provide for
the growth of a monolithic white voting block” for “the
impermissible purpose of minimizing future black voting
strength.” Id., at 465, 471–472, 107 S.Ct. 794.

Two years before Pleasant Grove, the Court in Hunter
v. Underwood, 471 U.S. 222, 105 S.Ct. 1916, 85
L.Ed.2d 222 (1985), struck down a provision of
the Alabama Constitution that prohibited individuals
convicted of misdemeanor offenses “involving moral
turpitude” from voting. Id., at 223, 105 S.Ct. 1916
(internal quotation marks omitted). The provision
violated the Fourteenth Amendment's Equal Protection
Clause, the Court unanimously concluded, because
“its original enactment was motivated by a desire to
discriminate against blacks on account of race[,] and the
[provision] continues to this day to have that effect.” Id.,
at 233, 105 S.Ct. 1916.

Pleasant Grove and Hunter were not anomalies. In 1986,
a Federal District Judge concluded that the at-large
election systems in several Alabama counties violated §
2. Dillard v. Crenshaw Cty., 640 F.Supp. 1347, 1354–
1363 (M.D.Ala.1986). Summarizing its findings, the court
stated that “[f]rom the late 1800's through the present,
[Alabama] has consistently erected barriers to keep black
persons from full and equal participation in the social,
economic, and political life of the state.” Id., at 1360.

The Dillard litigation ultimately expanded to include
183 cities, counties, and school boards employing
discriminatory at-large election systems. Dillard v.
Baldwin Cty. Bd. of Ed., 686 F.Supp. 1459, 1461
(M.D.Ala.1988). One of those defendants was Shelby
County, which eventually signed a consent decree to
resolve the claims against it. See Dillard v. Crenshaw Cty.,
748 F.Supp. 819 (M.D.Ala.1990).

Although the Dillard litigation resulted in overhauls
of numerous electoral systems tainted by racial
discrimination, concerns about backsliding persist. In
2008, for example, the city of Calera, located in Shelby
County, requested preclearance of a redistricting plan
that “would have eliminated the city's sole majority-black
district, which had been created pursuant to the consent
decree in Dillard.” 811 F.Supp.2d 424, 443 (D.D.C.2011).
Although DOJ objected to the plan, Calera forged ahead
with elections based on the unprecleared voting changes,
resulting in the defeat of the incumbent African–American
councilman who represented the former majority-black
district. Ibid. The city's defiance required DOJ to
bring a § 5 enforcement action that ultimately yielded
appropriate redress, including restoration of the majority-
black district. Ibid.; Brief for Respondent–Intervenors
Earl Cunningham et al. 20.

A recent FBI investigation provides a further window into
the persistence of racial discrimination in state politics.
See *2647  United States v. McGregor, 824 F.Supp.2d
1339, 1344–1348 (M.D.Ala.2011). Recording devices
worn by state legislators cooperating with the FBI's
investigation captured conversations between members of
the state legislature and their political allies. The recorded
conversations are shocking. Members of the state Senate
derisively refer to African–Americans as “Aborigines”
and talk openly of their aim to quash a particular
gambling-related referendum because the referendum, if
placed on the ballot, might increase African–American
voter turnout. Id., at 1345–1346 (internal quotation marks
omitted). See also id., at 1345 (legislators and their allies
expressed concern that if the referendum were placed
on the ballot, “ ‘[e]very black, every illiterate’ would
be ‘bused [to the polls] on HUD financed buses' ”).
These conversations occurred not in the 1870's, or even
in the 1960's, they took place in 2010. Id., at 1344–
1345. The District Judge presiding over the criminal trial
at which the recorded conversations were introduced
commented that the “recordings represent compelling
evidence that political exclusion through racism remains
a real and enduring problem” in Alabama. Id., at 1347.
Racist sentiments, the judge observed, “remain regrettably
entrenched in the high echelons of state government.”
Ibid.

These recent episodes forcefully demonstrate that § 5's
preclearance requirement is constitutional as applied to

Alabama and its political subdivisions. 8  And under
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our case law, that conclusion should suffice to resolve
this case. See United States v. Raines, 362 U.S. 17,
24–25, 80 S.Ct. 519, 4 L.Ed.2d 524 (1960) (“[I]f the
complaint here called for an application of the statute
clearly constitutional under the Fifteenth Amendment,
that should have been an end to the question of
constitutionality.”). See also Nevada Dept. of Human
Resources v. Hibbs, 538 U.S. 721, 743, 123 S.Ct. 1972, 155
L.Ed.2d 953 (2003) (SCALIA, J., dissenting) (where, as
here, a state or local government raises a facial challenge
to a federal statute on the ground that it exceeds Congress'
enforcement powers under the Civil War Amendments,
the challenge fails if the opposing party is able to show
that the statute “could constitutionally be applied to some
jurisdictions”).

This Court has consistently rejected constitutional
challenges to legislation enacted pursuant to Congress'
enforcement powers under the Civil War Amendments
upon finding that the legislation was constitutional as
applied to the particular set of circumstances before the
Court. See United States v. Georgia, 546 U.S. 151, 159,
126 S.Ct. 877, 163 L.Ed.2d 650 (2006) (Title II of the
Americans with Disabilities Act of 1990 (ADA) validly
abrogates state sovereign immunity “insofar as [it] creates
a private cause of action ... for conduct that actually
violates the Fourteenth Amendment”); Tennessee v. Lane,
541 U.S. 509, 530–534, 124 S.Ct. 1978, 158 L.Ed.2d 820
(2004) (Title II of the ADA is constitutional “as it applies
to the class of cases implicating the fundamental right
of access to the courts”); Raines, 362 U.S., at 24–26, 80
S.Ct. 519 (federal statute proscribing deprivations of the
right to vote based on race was constitutional as applied
to the state officials before the Court, even if it could
not constitutionally be applied to other parties). A similar

approach is warranted here. 9

*2648  The VRA's exceptionally broad severability
provision makes it particularly inappropriate for the
Court to allow Shelby County to mount a facial challenge
to §§ 4(b) and 5 of the VRA, even though application
of those provisions to the county falls well within the
bounds of Congress' legislative authority. The severability
provision states:

“If any provision of [this Act] or the application thereof
to any person or circumstances is held invalid, the
remainder of [the Act] and the application of the
provision to other persons not similarly situated or to

other circumstances shall not be affected thereby.” 42
U.S.C. § 1973p.

In other words, even if the VRA could not constitutionally
be applied to certain States—e.g., Arizona and Alaska, see
ante, at 2622 —§ 1973p calls for those unconstitutional
applications to be severed, leaving the Act in place
for juris-dictions as to which its application does not
transgress constitutional limits.

Nevertheless, the Court suggests that limiting the
jurisdictional scope of the VRA in an appropriate case
would be “to try our hand at updating the statute.” Ante,
at 2629. Just last Term, however, the Court rejected this
very argument when addressing a materially identical
severability provision, explaining that such a provision is
“Congress' explicit textual instruction to leave unaffected
the remainder of [the Act]” if any particular “application
is unconstitutional.” National Federation of Independent
Business v. Sebelius, 567 U.S. ––––, ––––, 132 S.Ct. 2566,
2639, 183 L.Ed.2d 450 (2012) (plurality opinion) (internal
quotation marks omitted); id., at ––––, 132 S.Ct., at 2641–
2642 (GINSBURG, J., concurring in part, concurring in
judgment in part, and dissenting in part) (slip op., at 60)
(agreeing with the plurality's severability analysis). See
also Raines, 362 U.S., at 23, 80 S.Ct. 519 (a statute capable
of some constitutional applications may nonetheless be
susceptible to a facial challenge only in “that rarest of
cases where this Court can justifiably think itself able
confidently to discern that Congress would not have
desired its legislation to stand at all unless it could
validly stand in its every application”). Leaping to resolve
Shelby County's facial challenge without considering
whether application of the VRA to Shelby County is
constitutional, or even addressing the VRA's severability
provision, the Court's opinion can hardly be described as
an exemplar of restrained and moderate decisionmaking.
Quite the opposite. Hubris is a fit word for today's
demolition of the VRA.

B

The Court stops any application of § 5 by holding that
§ 4(b)'s coverage formula is unconstitutional. It pins this
result, in large measure, to “the fundamental principle
of equal sovereignty.” Ante, at 2623 – 2624, 2630. In
Katzenbach, however, the Court held, in no uncertain
terms, that the principle “applies only to the terms upon
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which States are admitted to the Union, and not to
the remedies for local evils which have subsequently
appeared.” 383 U.S., at 328–329, 86 S.Ct. 803 (emphasis
added).

*2649  Katzenbach, the Court acknowledges, “rejected
the notion that the [equal sovereignty] principle operate[s]
as a bar on differential treatment outside [the] context [of
the admission of new States].” Ante, at 2623 – 2624 (citing
383 U.S., at 328–329, 86 S.Ct. 803) (emphasis omitted).
But the Court clouds that once clear understanding by
citing dictum from Northwest Austin to convey that the
principle of equal sovereignty “remains highly pertinent in
assessing subsequent disparate treatment of States.” Ante,
at 2624 (citing 557 U.S., at 203, 129 S.Ct. 2504). See also
ante, at 2630 (relying on Northwest Austin 's “emphasis
on [the] significance” of the equal-sovereignty principle).
If the Court is suggesting that dictum in Northwest
Austin silently overruled Katzenbach 's limitation of the
equal sovereignty doctrine to “the admission of new
States,” the suggestion is untenable. Northwest Austin
cited Katzenbach 's holding in the course of declining to
decide whether the VRA was constitutional or even what
standard of review applied to the question. 557 U.S., at
203–204, 129 S.Ct. 2504. In today's decision, the Court
ratchets up what was pure dictum in Northwest Austin,
attributing breadth to the equal sovereignty principle in
flat contradiction of Katzenbach. The Court does so with
nary an explanation of why it finds Katzenbach wrong, let
alone any discussion of whether stare decisis nonetheless
counsels adherence to Katzenbach 's ruling on the limited
“significance” of the equal sovereignty principle.

Today's unprecedented extension of the equal sovereignty
principle outside its proper domain—the admission of new
States—is capable of much mischief. Federal statutes that
treat States disparately are hardly novelties. See, e.g., 28
U.S.C. § 3704 (no State may operate or permit a sports-
related gambling scheme, unless that State conducted
such a scheme “at any time during the period beginning
January 1, 1976, and ending August 31, 1990”); 26 U.S.C.
§ 142(l ) (EPA required to locate green building project in
a State meeting specified population criteria); 42 U.S.C.
§ 3796bb (at least 50 percent of rural drug enforcement
assistance funding must be allocated to States with “a
population density of fifty-two or fewer persons per
square mile or a State in which the largest county has fewer
than one hundred and fifty thousand people, based on
the decennial census of 1990 through fiscal year 1997”);

§§ 13925, 13971 (similar population criteria for funding
to combat rural domestic violence); § 10136 (specifying
rules applicable to Nevada's Yucca Mountain nuclear
waste site, and providing that “[n]o State, other than
the State of Nevada, may receive financial assistance
under this subsection after December 22, 1987”). Do such
provisions remain safe given the Court's expansion of
equal sovereignty's sway?

Of gravest concern, Congress relied on our pathmarking
Katzenbach decision in each reauthorization of the VRA.
It had every reason to believe that the Act's limited
geographical scope would weigh in favor of, not against,
the Act's constitutionality. See, e.g., United States v.
Morrison, 529 U.S. 598, 626–627, 120 S.Ct. 1740, 146
L.Ed.2d 658 (2000) (confining preclearance regime to
States with a record of discrimination bolstered the
VRA's constitutionality). Congress could hardly have
foreseen that the VRA's limited geographic reach would
render the Act constitutionally suspect. See Persily 195
(“[S]upporters of the Act sought to develop an evidentiary
record for the principal purpose of explaining why the
covered jurisdictions should remain covered, rather than
justifying the coverage of certain jurisdictions but not
others.”).

In the Court's conception, it appears, defenders of the
VRA could not prevail *2650  upon showing what the
record overwhelmingly bears out, i.e., that there is a need
for continuing the preclearance regime in covered States.
In addition, the defenders would have to disprove the
existence of a comparable need elsewhere. See Tr. of Oral
Arg. 61–62 (suggesting that proof of egregious episodes
of racial discrimination in covered jurisdictions would not
suffice to carry the day for the VRA, unless such episodes
are shown to be absent elsewhere). I am aware of no
precedent for imposing such a double burden on defenders
of legislation.

C

The Court has time and again declined to upset legislation
of this genre unless there was no or almost no evidence
of unconstitutional action by States. See, e.g., City of
Boerne v. Flores, 521 U.S. 507, 530, 117 S.Ct. 2157,
138 L.Ed.2d 624 (1997) (legislative record “mention[ed]
no episodes [of the kind the legislation aimed to check]
occurring in the past 40 years”). No such claim can be
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made about the congressional record for the 2006 VRA
reauthorization. Given a record replete with examples of
denial or abridgment of a paramount federal right, the
Court should have left the matter where it belongs: in
Congress' bailiwick.

Instead, the Court strikes § 4(b)'s coverage provision
because, in its view, the provision is not based on “current
conditions.” Ante, at 2627. It discounts, however, that
one such condition was the preclearance remedy in place
in the covered jurisdictions, a remedy Congress designed
both to catch discrimination before it causes harm, and to
guard against return to old ways. 2006 Reauthorization
§ 2(b)(3), (9). Volumes of evidence supported Congress'
determination that the prospect of retrogression was real.
Throwing out preclearance when it has worked and is
continuing to work to stop discriminatory changes is like
throwing away your umbrella in a rainstorm because you
are not getting wet.

But, the Court insists, the coverage formula is no good; it
is based on “decades-old data and eradicated practices.”
Ante, at 2627. Even if the legislative record shows, as
engaging with it would reveal, that the formula accurately
identifies the jurisdictions with the worst conditions of
voting discrimination, that is of no moment, as the Court
sees it. Congress, the Court decrees, must “star[t] from
scratch.” Ante, at 2630. I do not see why that should be so.

Congress' chore was different in 1965 than it was in 2006.
In 1965, there were a “small number of States ... which
in most instances were familiar to Congress by name,” on
which Congress fixed its attention. Katzenbach, 383 U.S.,
at 328, 86 S.Ct. 803. In drafting the coverage formula,
“Congress began work with reliable evidence of actual
voting discrimination in a great majority of the States” it
sought to target. Id., at 329, 86 S.Ct. 803. “The formula
[Congress] eventually evolved to describe these areas” also
captured a few States that had not been the subject of
congressional factfinding. Ibid. Nevertheless, the Court
upheld the formula in its entirety, finding it fair “to infer
a significant danger of the evil” in all places the formula
covered. Ibid.

The situation Congress faced in 2006, when it took up
re authorization of the coverage formula, was not the
same. By then, the formula had been in effect for many
years, and all of the jurisdictions covered by it were
“familiar to Congress by name.” Id., at 328, 86 S.Ct.

803. The question before Congress: Was there still a
sufficient basis to support continued application of the
preclearance remedy in each of those already-identified
places? There was at that point no chance that the *2651
formula might inadvertently sweep in new areas that were
not the subject of congressional findings. And Congress
could determine from the record whether the jurisdictions
captured by the coverage formula still belonged under the
preclearance regime. If they did, there was no need to
alter the formula. That is why the Court, in addressing
prior reauthorizations of the VRA, did not question the
continuing “relevance” of the formula.

Consider once again the components of the record
before Congress in 2006. The coverage provision
identified a known list of places with an undisputed
history of serious problems with racial discrimination
in voting. Recent evidence relating to Alabama and
its counties was there for all to see. Multiple Supreme
Court decisions had upheld the coverage provision,
most recently in 1999. There was extensive evidence
that, due to the preclearance mechanism, conditions
in the covered jurisdictions had notably improved.
And there was evidence that preclearance was still
having a substantial real-world effect, having stopped
hundreds of discriminatory voting changes in the covered
jurisdictions since the last reauthorization. In addition,
there was evidence that racial polarization in voting
was higher in covered jurisdictions than elsewhere,
increasing the vulnerability of minority citizens in those
jurisdictions. And countless witnesses, reports, and case
studies documented continuing problems with voting
discrimination in those jurisdictions. In light of this
record, Congress had more than a reasonable basis to
conclude that the existing coverage formula was not out
of sync with conditions on the ground in covered areas.
And certainly Shelby County was no candidate for release
through the mechanism Congress provided. See supra, at
2643 – 2645, 2646 – 2647.

The Court holds § 4(b) invalid on the ground that it is
“irrational to base coverage on the use of voting tests
40 years ago, when such tests have been illegal since
that time.” Ante, at 2631. But the Court disregards what
Congress set about to do in enacting the VRA. That
extraordinary legislation scarcely stopped at the particular
tests and devices that happened to exist in 1965. The grand
aim of the Act is to secure to all in our polity equal
citizenship stature, a voice in our democracy undiluted by
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race. As the record for the 2006 reauthorization makes
abundantly clear, second-generation barriers to minority
voting rights have emerged in the covered jurisdictions as
attempted substitutes for the first-generation barriers that
originally triggered preclearance in those jurisdictions. See
supra, at 2634 – 2635, 2636, 2640 – 2641.

The sad irony of today's decision lies in its utter failure
to grasp why the VRA has proven effective. The Court
appears to believe that the VRA's success in eliminating
the specific devices extant in 1965 means that preclearance
is no longer needed. Ante, at 2629 – 2630, 2630 – 2631.
With that belief, and the argument derived from it,
history repeats itself. The same assumption—that the
problem could be solved when particular methods of
voting discrimination are identified and eliminated—
was indulged and proved wrong repeatedly prior to the
VRA's enactment. Unlike prior statutes, which singled
out particular tests or devices, the VRA is grounded in
Congress' recognition of the “variety and persistence”
of measures designed to impair minority voting rights.
Katzenbach, 383 U.S., at 311, 86 S.Ct. 803; supra, at 2633.
In truth, the evolution of voting discrimination into more
subtle second-generation barriers is powerful evidence
that a remedy as effective as preclearance remains vital to
protect minority voting rights and prevent backsliding.

Beyond question, the VRA is no ordinary legislation. It
is extraordinary because *2652  Congress embarked on
a mission long delayed and of extraordinary importance:
to realize the purpose and promise of the Fifteenth
Amendment. For a half century, a concerted effort has
been made to end racial discrimination in voting. Thanks
to the Voting Rights Act, progress once the subject of a
dream has been achieved and continues to be made.

The record supporting the 2006 reauthorization of the
VRA is also extraordinary. It was described by the
Chairman of the House Judiciary Committee as “one
of the most extensive considerations of any piece of
legislation that the United States Congress has dealt with
in the 27 & half; years” he had served in the House.
152 Cong. Rec. H5143 (July 13, 2006) (statement of
Rep. Sensenbrenner). After exhaustive evidence-gathering
and deliberative process, Congress reauthorized the VRA,
including the coverage provision, with overwhelming
bipartisan support. It was the judgment of Congress
that “40 years has not been a sufficient amount of
time to eliminate the vestiges of discrimination following
nearly 100 years of disregard for the dictates of the 15th
amendment and to ensure that the right of all citizens
to vote is protected as guaranteed by the Constitution.”
2006 Reauthorization § 2(b)(7), 120 Stat. 577. That
determination of the body empowered to enforce the Civil
War Amendments “by appropriate legislation” merits this
Court's utmost respect. In my judgment, the Court errs
egregiously by overriding Congress' decision.

* * *

For the reasons stated, I would affirm the judgment of the
Court of Appeals.

All Citations
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Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the

convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.

1 Both the Fourteenth and Fifteenth Amendments were at issue in Northwest Austin, see Juris. Statement i, and Brief
for Federal Appellee 29–30, in Northwest Austin Municipal Util. Dist. No. One v. Holder, O.T. 2008, No. 08–322, and
accordingly Northwest Austin guides our review under both Amendments in this case.

1 The Court purports to declare unconstitutional only the coverage formula set out in § 4(b). See ante, at 2631. But without
that formula, § 5 is immobilized.

2 The Constitution uses the words “right to vote” in five separate places: the Fourteenth, Fifteenth, Nineteenth, Twenty–
Fourth, and Twenty–Sixth Amendments. Each of these Amendments contains the same broad empowerment of Congress
to enact “appropriate legislation” to enforce the protected right. The implication is unmistakable: Under our constitutional
structure, Congress holds the lead rein in making the right to vote equally real for all U.S. citizens. These Amendments are
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in line with the special role assigned to Congress in protecting the integrity of the democratic process in federal elections.
U.S. Const., Art. I, § 4 (“[T]he Congress may at any time by Law make or alter” regulations concerning the “Times, Places
and Manner of holding Elections for Senators and Representatives.”); Arizona v. Inter Tribal Council of Ariz., Inc., –––
U.S., ––––, –––– – ––––, 133 S.Ct. 2247, –––– – ––––, 186L.Ed.2d 239 (2013).

3 Acknowledging the existence of “serious constitutional questions,” see ante, at 2630 (internal quotation marks omitted),
does not suggest how those questions should be answered.

4 This number includes only changes actually proposed. Congress also received evidence that many covered jurisdictions
engaged in an “informal consultation process” with DOJ before formally submitting a proposal, so that the deterrent effect
of preclearance was far broader than the formal submissions alone suggest. The Continuing Need for Section 5 Pre–
Clearance: Hearing before the Senate Committee on the Judiciary, 109th Cong., 2d Sess., pp. 53–54 (2006). All agree
that an unsupported assertion about “deterrence” would not be sufficient to justify keeping a remedy in place in perpetuity.
See ante, at 2627. But it was certainly reasonable for Congress to consider the testimony of witnesses who had worked
with officials in covered jurisdictions and observed a real-world deterrent effect.

5 For an illustration postdating the 2006 reauthorization, see South Carolina v. United States, 898 F.Supp.2d 30
(D.D.C.2012), which involved a South Carolina voter-identification law enacted in 2011. Concerned that the law would
burden minority voters, DOJ brought a § 5 enforcement action to block the law's implementation. In the course of the
litigation, South Carolina officials agreed to binding interpretations that made it “far easier than some might have expected
or feared” for South Carolina citizens to vote. Id., at 37. A three-judge panel precleared the law after adopting both
interpretations as an express “condition of preclearance.” Id., at 37–38. Two of the judges commented that the case
demonstrated “the continuing utility of Section 5 of the Voting Rights Act in deterring problematic, and hence encouraging
non-discriminatory, changes in state and local voting laws.” Id., at 54 (opinion of Bates, J.).

6 Because preclearance occurs only in covered jurisdictions and can be expected to stop the most obviously objectionable
measures, one would expect a lower rate of successful § 2 lawsuits in those jurisdictions if the risk of voting discrimination
there were the same as elsewhere in the country.

7 This lawsuit was filed by Shelby County, a political subdivision of Alabama, rather than by the State itself. Nevertheless, it
is appropriate to judge Shelby County's constitutional challenge in light of instances of discrimination statewide because
Shelby County is subject to § 5's preclearance requirement by virtue of Alabama's designation as a covered jurisdiction
under § 4(b) of the VRA. See ante, at 2621 – 2622. In any event, Shelby County's recent record of employing an at-
large electoral system tainted by intentional racial discrimination is by itself sufficient to justify subjecting the county to
§ 5's preclearance mandate. See infra, at 2646.

8 Congress continued preclearance over Alabama, including Shelby County, after considering evidence of current barriers
there to minority voting clout. Shelby County, thus, is no “redhead” caught up in an arbitrary scheme. See ante, at 2629.

9 The Court does not contest that Alabama's history of racial discrimination provides a sufficient basis for Congress to
require Alabama and its political subdivisions to preclear electoral changes. Nevertheless, the Court asserts that Shelby
County may prevail on its facial challenge to § 4's coverage formula because it is subject to § 5's preclearance requirement
by virtue of that formula. See ante, at 2630 (“The county was selected [for preclearance] based on th[e] [coverage]
formula.”). This misses the reality that Congress decided to subject Alabama to preclearance based on evidence of
continuing constitutional violations in that State. See supra, at 2647, n. 8.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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INTRODUCTION 

From where we stand, fifty years later, the Civil Rights Act is both the 
culmination of seventy years of political agitation to persuade the country to 
accept the discipline and fundamental intent of the Reconstruction Era civil 
rights statutes, as well as the birth of the modern civil rights statutory regime. 
The civil rights acts immediately preceding the 1964 Act—one in 1957 and a 
second in 1960—were limited and ineffectual, and those that followed were 
branches from the tree planted in 1964. This Symposium focuses on the 
challenges of implementing the 1964 Act and the doctrinal dilemmas it has 
spawned, and rightfully so. I take a slightly different tack here, for I consider 
what the 1964 Act failed to address. I explore the relationship between what I 
call the “Long Civil Rights Act”1 and the persistent denial by state authorities 

 

∗ Professor, Northeastern University School of Law and director of the Northeastern 
University Civil Rights and Restorative Justice Project. The author thanks Lou Mattei, 
NUSL ’16 for research assistance and the Journal editors for careful editing. 

1 The title comes with a bow to Jacqueline Dowd Hall, who argued in her influential 
essay on “the Long Civil Rights Movement” that historical accounts of the civil rights 
movement had failed adequately to appreciate the continuities between black, labor, and left 
activism in the 1930s and ’40s and the organized protest movements of the late ’50s and 
’60s. The essay spawned a debate over the legal and political legacies of the organizations 
and activists of the New Deal and World War II eras. See The Long Civil Rights Movement 
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of what I shall call “justice rights”—the rights to freedom from racial violence 
and from discrimination in the administration of criminal justice. The history 
of the Long Civil Rights Act makes clear that measures authorizing the federal 
government to sue to protect such rights were considered but not adopted. On 
the other hand, the smaller steps Congress did take demonstrate that the failure 
was not a question of constitutional authority but of political will. This failure 
to control the pervasive racial violence that sustained Jim Crow, and to remedy 
discriminatory criminal justice practices, reflects a legislative lapse that was 
never fully corrected.  

In 1991, Congress failed to pass the Police Accountability Act, which would 
have given the Department of Justice the power to seek injunctive relief for 
systemic constitutional violations by police departments.2 In reporting out the 
measure, the House Judiciary Committee noted that the bill would close a 
longstanding gap in the statutory regime protecting rights to personal security 
and to be free from racial violence.3 It was not until thirty years after the 
passage of the 1964 Act, when, in 1994, Congress passed the Violent Crime 
Control and Law Enforcement Act of 1968, empowering the Department of 
Justice to conduct pattern or practice investigations of police departments, as it 
did in 2015 of the Ferguson Police Department, and to seek equitable 
remedies.4  While the 1994 Violent Crime Control Act has not been a 
panacea,5 it did confer clear authority on the Justice Department to respond 
proactively to systemic law enforcement violations.  One need only consider 
the vast body of law generated since 1964 by Title VII to imagine what the 
Nation’s criminal justice systems might look like today had the 1964 Act 
authorized meaningful federal remedies for systemic violations of justice 
rights. 

Unlike the battles that resulted in the New Deal legal regime, the path to 
passage of the ’64 Civil Rights Act was, quite literally, a bloody one. President 
Kennedy, who was famously reluctant to support civil rights in the first two 

 

and the Political Uses of the Past, 91 J. AM. HIST. 5 (2005). For a critical view, see Eric 
Arneson, Reconsidering the “Long Civil Rights Movement,” 10 HISTORICALLY SPEAKING 31 
(2009). 

2 See H.R. 2792, 102nd Cong. (1992).  
3 H.R. REP. NO. 102-242, at 137-38 (1991) (finding that the Justice Department’s lack of 

authority to address police misconduct “represent[ed] a serious and outdated gap in the 
federal scheme for protecting constitutional rights”). 

4 Violent Crime Control and Law Enforcement Act of 1968, Pub. L. No. 103-322, 108 
Stat. 1796 (1994) (codified at 42 U.S.C. § 14141); see U.S. DEP’T OF JUSTICE, CIVIL RIGHTS 

DIV., INVESTIGATION OF THE FERGUSON POLICE DEPARTMENT (2015). The Justice 
Department is also authorized to investigate local and state police departments receiving 
federal funds under the anti-discrimination provisions of 42 U.S.C. § 3789d (Omnibus 
Crime Control and Safe Streets Act of 1968) and Title VI of the Civil Rights Act of 1964, 
42 U.S.C. § 2000d.   

5 See, e.g., Rachel Harmon, Limited Leverage: Federal Remedies and Policing Reform, 
32 ST. LOUIS U. PUB. L. REV. 33 (2012). 
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years of his administration,6 introduced the bill in June 1963, after 
Birmingham’s police chief “Bull” Connor arrested, hosed down, and let the 
dogs loose on 1000 children.7 Yet, it was not until after the President’s death in 
November 1963 and the Birmingham church bombing in September of that 
year that public opinion was sufficiently mobilized to allow the Senate to 
prevail over the Southern stranglehold that had buried every other civil rights 
proposal since Reconstruction. But while the 1964 Civil Rights Act was a 
direct response to the shocking televised images of anti-civil rights violence,8 
nothing in the Act targeted racial violence or Southern law enforcement 
systems.9 Indeed, across the history of the Long Civil Rights Act, repeatedly, 
racial violence was evidence of the need for federal action but never the direct 
target of such action. It is not too much to argue that the “New Jim Crow”10 is 
in some critical measure the predictable consequence of the compromises that 
led to the exclusion of justice rights from the ’64 Act. 

I suggest here that as we re-examine the antecedents of the Montgomery-to-
Memphis Movement, locating its origins in protest movements of the 1940s, 
we must correspondingly reassess the ways in which racial violence structured 
Jim Crow and resistance to it. As is well known, the political urgency that 
produced the Civil Rights Act was generated in part by the televised violence 
associated with the Movement, which was organically tied to the racist 
violence of an earlier period. Theoretical approaches to the history of civil 
rights that set apart the classic Montgomery-to-Memphis Movement from the 
protests preceding it obscure the full breadth and scope of the rights over 

 

6 In 1961, Kennedy initially responded to the Freedom Rides by pleading for law and 
order. See HARRIS WOOFFORD, OF KENNEDYS AND KINGS 124-25 (1980). He also nominated 
segregationists to the federal bench, refused to support a legislative ban on the poll tax, and 
delayed signing an executive order barring discrimination in federally assisted housing. See 
id. at 124, 136-70; see also CARL M. BRAUER, JOHN F. KENNEDY AND THE SECOND 

RECONSTRUCTION 61-88 (1977) (outlining Kennedy’s accomplishments and shortcomings in 
connection with the civil rights movement).  

7 See ANDREW MANIS, A FIRE YOU CAN’T PUT OUT: THE CIVIL RIGHTS LIFE OF 

BIRMINGHAM’S REVEREND FRED SHUTTLESWORTH 364-84 (1999) (detailing the stand-off 
between “Bull” Connor and civil rights leaders). 

8 When he introduced his bill to the nation on June 11, 1963, President Kennedy noted 
that “[t]he events in Birmingham and elsewhere have so increased the cries for equality that 
no city or State or legislative body can prudently choose to ignore them.” President John F. 
Kennedy, Report to the American People on Civil Rights (June 11, 1963) (transcript 
available at http://www.jfklibrary.org/Asset-Viewer/LH8F_0Mzv0e6Ro1yEm74Ng.aspx, 
archived at http://perma.cc/K723-DJTZ). 

9 See generally The Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (codified 
as amended in scattered sections of 2 U.S.C., 28 U.S.C. and 42 U.S.C.). 

10 The term was coined by Michelle Alexander to signal the nexus between de jure 
segregation and the discriminatory impact of neutral criminal justice practices. MICHELLE 

ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE OF COLORBLINDNESS 3-
4 (2010). 
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which the battles were fought.11 I argue here that justice rights were understood 
by racial justice activists across the mid-twentieth century to be a fundamental 
feature of citizenship that, much like employment, education, public services, 
and accommodations, required federal protection. Justice rights were “rights of 
belonging,”12 identified as such, in fact, in the 1866 Civil Rights Act,13 but 
then left unaddressed by Congress until the late twentieth century. 

These constitutional injuries—discrimination in the administration of law 
enforcement and denial of public protection for personal security—did not 
easily lend themselves to cure by private civil lawsuits or criminal 
proceedings.14 Juries were reluctant to impose civil sanctions on public 
 

11 The concept of a “long civil rights movement” characterized by a consistent set of 
claims has been around long before Dowd Hall’s gauntlet was thrown down. I argue here 
that this set of claims has always included “justice rights,” or the right to be free from 
violence and to equal process in criminal matters. 

12 Rebecca Zietlow describes “rights of belonging” as positive rights, protected by the 
’64 Act, to be included on equal terms in public life—at schools, polling places, public 
facilities, and jobs. Rebecca E. Zitlow, To Secure These Rights: Congress, Courts, and the 
1964 Civil Rights Act, 57 RUTGERS L. REV. 945, 946 (2005). 

13 The 1866 Act explicitly protected the equal right to personal security and criminal 
justice. Civil Rights Act of 1866, ch. 31, § 1, 14 Stat. 27 (“[A]nd such citizens, of every race 
and color, without regard to any previous condition of slavery or involuntary servitude, 
except as a punishment for crime whereof the party shall have been duly convicted, shall 
have the same right, in every State and Territory in the United States, to make and enforce 
contracts, to sue, be parties, and give evidence, to inherit, purchase, lease, sell, hold and 
convey real and personal property, and to full and equal benefit of all laws and proceedings 
for the security of person [execution, imprisonment] and property, as is enjoyed by white 
citizens, and shall be subject to like punishment, pains, and penalties, and to none other, and 
law, statute, ordinance, regulation, or custom, to the contrary notwithstanding.”). 

14 Without explicit legislation, the Supreme Court’s rulings that proof of disparate impact 
is not enough to establish a denial of equal protection govern this arena. See, e.g., 
Washington v. Davis, 426 U.S. 229, 239-40 (1976). Under federal civil rights statutes, 
however, in pattern and practice cases, proof of a discriminatory effect is usually sufficient 
to require the government to explain that the result is not racially tainted. For example, the 
1964 Act shifts the burden to an employer to prove that race was not a factor in the 
employment decision if the outcome disparately and unfavorably impacts a particular racial 
group. 42 U.S.C. 2000e-2(k) (1964); Griggs v. Duke Power Co., 401 U.S. 424, 432 (1971) 
(requiring the employer to demonstrate that its use of testing “have a manifest relationship 
to the employment in question”). Notwithstanding the decision in Shelby County v. Holder, 
133 S. Ct. 2612, 2632 (2013), striking the preclearance requirement under section 5 of the 
Voting Rights Act, a violation can still be established under section 2 of the Act on a 
“totality of the circumstances” test. Thornberg v. Gingles, 478 U.S. 30, 46 (1986); see also 
Inclusive Communities Project v. Texas Dep’t Hous. and Cmty. Affairs, 747 F.3d 275 (5th 
Cir. 2014), argued, No. 13-1371 (S. Ct. argued Jan. 21, 2015). Some of the Justices on the 
current Court have questioned whether the disparate impact framework itself violates Equal 
Protection. See, e.g., Ricci v. DeStefano, 557 U.S. 557, 594-96 (2009) (Scalia, J., 
concurring) (suggesting that the disparate impact claim leads to race-conscious 
decisionmaking that should be subject to strict scrutiny). But this was not a concern in 1964. 
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officials, much less convict them for civil rights violations, and the inability to 
win convictions in turn chilled the appetite of federal prosecutors. Nor were the 
victims of justice rights violations well-positioned to protect their rights. 
Federal civil rights suits require private counsel, and in the mid-twentieth 
century only a handful of lawyers scattered across the South were willing to 
take on such suits.15 Moreover, constitutional claims were often tethered to 
state court factual determinations that were patently unsupportable but hard to 
dislodge.16 Arming the Justice Department with the tools to aggressively 

 

 While in Batson v. Kentucky, 476 U.S. 79, 94 (1986), the Supreme Court opened 
peremptory challenges to judicial inspection upon a prima facie showing of discrimination, 
the Supreme Court has declined to apply the discriminatory effects analysis to outcomes in 
the criminal justice system. See, e.g., McCleskey v. Kemp, 481 U.S. 279, 292 (1987) 
(refusing to accept an empirical study of disparate impact in death sentencing because the 
defendant bears the burden of showing “discriminatory purpose” in his individual case). 
And the Court has rejected on standing grounds suits seeking broad remedies for police 
misconduct, see, e.g., City of L.A. v. Lyons, 461 U.S. 95, 105-06 (1983) (concluding that no 
case or controversy existed because the plaintiff could not demonstrate a likelihood that he 
would again be stopped by police and choked in the future); O’Shea v. Littleton, 414 U.S. 
488, 497 (1974) (finding no standing because the Court could “only speculate whether 
respondents will be arrested, either again or for the first time, for violating a municipal 
ordinance or state statute”), and systemic discrimination in the administration of bail and 
sentencing, see Rizzo v. Goode, 423 U.S. 362, 372-73 (1976) (finding that plaintiff lacked 
standing because he could not show that he faced a risk of discriminatory bond pricing 
going forward and because he lacked an interest in the outcome of the case, “overhauling 
police disciplinary procedures”). 

15 Anthony Amsterdam, Criminal Prosecutions Affecting Federally Guaranteed Civil 
Rights: Federal Removal and Habeas Corpus Jurisdiction to Abort State Court Trial, 113 
U. PA. L. REV. 793, 796-97 (1965) (reporting that only three attorneys were willing to take 
on civil rights cases in Mississippi). 

16 See, e.g., Garner v. Louisiana, 368 U.S. 157, 176 (1961) (reversing convictions of sit-
in demonstrators for disturbing the peace where the evidence failed to support the charge); 
Thompson v. City of Louisville, 362 U.S. 199, 199 (1960) (reversing state conviction for 
loitering and disorderly conduct where the record below was “so totally devoid of 
evidentiary support as to render [it] unconstitutional”); Norris v. Alabama, 294 U.S. 587, 
595 (1935) (reversing conviction for rape where the evidence did not justify the trial court’s 
conclusion that the names of blacks were on the list from which the indicting jury was 
selected). 
 Years ago, Anthony Amsterdam elegantly captured the need for federal judicial 
intervention in spurious state court proceedings affecting civil rights. See Amsterdam, supra 
note 15, at 796-97. By the same reasoning, remediating systemic state court violations of 
civil rights should not be left to private litigants: 

[The] power and obligation of federal courts to intervene exists whether one views the 
state criminal process . . . as one enormous malignant conspiracy of all official state 
organs leagued in massive resistance and dedicated to the destruction of federal civil 
rights, or merely as the product of prosecutorial perversity coupled with the heavy-
fisted clumsiness and inefficiency that is characteristic of American state criminal 
administration (and not alone in the South), or as the mindless and inevitable, unhappy 
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protect justice rights was the answer to these problems, and 1964 would have 
been the right year. 

I. REDRESSING RACIAL VIOLENCE AND THE LONG CIVIL RIGHTS ACT 

If, as now seems well established, the modern civil rights movement 
commenced in the early 1940s17—as African Americans moved into urban 
spaces both in the South and in the North; as they began nationalizing, 
coordinating, and radicalizing their demands for citizenship; as they found 
allies in the labor movement;18 as they encountered the socialist and anti-
colonialist movements;19 and as they established anchors in Washington20—
 

creature of pervasive bigotry and popular intolerance, tugging along alike state 
prosecutors, juries and judges (again, not alone in the South), or sometimes one or 
another or a combination of these things. 

Id. at 800. 
17 See, e.g., RISA L. GOLUBOFF, THE LOST PROMISE OF CIVIL RIGHTS (2007); Hall, supra 

note 1, at 1245 (marking the 1940s as the crest of the social movement that sparked the 
classic civil rights movement); see also KENNETH W. MACK, REPRESENTING THE RACE: THE 

CREATION OF THE CIVIL RIGHTS LAWYER (2012) (tracking the story of a group of four civil 
rights lawyers from the 1920s to ’40s). 

18 See, e.g., MICHAEL HONEY, SOUTHERN LABOR AND BLACK CIVIL RIGHTS 9 (1993) 
(contending that the American labor movement’s successes and failures rested on how 
effectively workers and their unions dealt with the issue of racial justice); ROBIN D.G. 
KELLEY, HAMMER AND HOE: ALABAMA COMMUNISTS DURING THE GREAT DEPRESSION 92-
116 (1990) (describing the role of African American communists in the Alabama labor 
movement of the 1930s); BRUCE NELSON, DIVIDED WE STAND: AMERICAN WORKERS AND 

THE STRUGGLE FOR BLACK EQUALITY, at xxv (2000) (analyzing how workers and employers 
shaped racially segmented hierarchies in the workplace and how labor unions interacted 
with the struggle for black equality).  

19 See, e.g., MARY L. DUDZIAK, COLD WAR CIVIL RIGHTS (2000) (chronicling the ways in 
which civil rights victories were shaped by the politics of the Cold War); BRENDA GAYLE 

PLUMMER, RISING WIND: BLACK AMERICANS AND U.S. FOREIGN AFFAIRS, 1935-1960 (1996) 
(documenting how racial identity influenced African American views on foreign policy, and 
in particular, the interplay of the Civil Rights Movement and the Cold War); GERALD 

HORNE, BLACK & RED: W.E.B. DU BOIS AND THE AFRICAN-AMERICAN RESPONSE TO THE 

COLD WAR, 1944-1963 (1986) (detailing the latter years of Du Bois’ life and his 
involvement in Cold War politics); PENNY VON ESCHEN, RACE AGAINST EMPIRE: BLACK 

AMERICANS AND ANTICOLONIALISM: 1937-1957 (1997) (explaining the evolution of anti-
colonial politics during the Cold War). 

20 See, e.g., WILLIAM C. BERMAN, THE POLITICS OF CIVIL RIGHTS IN THE TRUMAN 

ADMINISTRATION (1970) (detailing President Truman’s evolving response to the Civil 
Rights Movement over the course of his presidency); MERL E. REED, SEEDTIME FOR THE 

MODERN CIVIL RIGHTS MOVEMENT: THE PRESIDENT’S COMMITTEE ON FAIR EMPLOYMENT 

PRACTICE, 1941-1968 (1991) (tracing the events and circumstances that gave rise to the 1941 
President’s Committee on Fair Employment Practice); HAROLD SITKOFF, A NEW DEAL FOR 

BLACKS: THE EMERGENCE OF CIVIL RIGHTS AS A NATIONAL ISSUE (1978) (providing a 
detailed history of the Civil Rights Movement during the 1930s and the individuals and 
groups involved); PATRICIA SULLIVAN, LIFT EVERY VOICE: THE NAACP AND THE MAKING 
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then we need to examine closely the nature, effects, and resistance to racial 
violence during that period. A number of scholars have taken on this 
challenge.21 As the data on racial violence during this era accumulates, it 
should be possible to paint a fuller picture of the relationship between the 
Department of Justice and state and local law enforcement,22 the organizing 
efforts of African Americans and their allies to control the violence,23 and the 
long-range impact of these traumatic events on families and communities. 
Although researchers have considered the anti-civil rights violence of the 
classic Montgomery-to-Memphis Movement,24 we have yet fully to grasp the 
connections between this reactive violence that was often captured by the 
media, and the entrenched violence linked to state actors and broad scale 
violation of justice rights of the 1940s.25 This Essay argues that the anti-civil 

 

OF THE CIVIL RIGHTS MOVEMENT (2009) (documenting the growth of the NAACP, its public 
campaigns, and the role of W.E.B. Du Bois).  

21 Among the scholars re-examining Jim Crow era racial violence are DAVID 

CUNNINGHAM, KLANSVILLE, U.S.A.: THE RISE AND FALL OF THE CIVIL RIGHTS ERA KU KLUX 

KLAN (2013) (examining the rise and fall of the Klan in North Carolina in response to the 
threat of civil rights, lax policing, and the absence of mainstream outlets for resistance), 
JASON MORGAN WARD, DEFENDING WHITE DEMOCRACY: THE MAKING OF A SEGREGATIONIST 

MOVEMENT AND THE REMAKING OF RACIAL POLITICS, 1936-1965 (2011) (providing an 
historical account of the segregationist movement dating back well before the well-
documented backlash to the Brown v. Board of Education decision), and Geoff Ward, The 
Slow Violence of State Organized Race Crimes, THEORETICAL CRIMINOLOGY 1 (2014) 
(explaining how the politicization of crime influences criminology and leads to the under-
regulation of the “slow violence” of “state organized race crime”). I count myself among 
this group of researchers. With Melissa Nobles, Political Science, MIT, I am creating an 
archive and database that will inform some of this work. CIVIL RIGHTS & RESTORATIVE 

JUSTICE, http://www.northeastern.edu/civilrights/ (last visited Feb. 10, 2015). 
22 Scholarship on the topic includes MICHAL R. BELKNAP, FEDERAL LAW AND SOUTHERN 

ORDER: RACIAL VIOLENCE AND CONSTITUTIONAL CONFLICT IN THE POST-BROWN SOUTH 
(1987) (explaining how federalism arguments delayed interference in Southern law 
enforcement), ROBERT K. CARR, FEDERAL PROTECTION OF CIVIL RIGHTS: QUEST FOR A 

SWORD (1947) (documenting the birth and history of the Civil Rights Section of the 
Department of Justice), and JOHN T. ELLIFF, THE UNITED STATES DEPARTMENT OF JUSTICE 

AND INDIVIDUAL RIGHTS, 1937-1962 (1987) (providing an in-depth chronicle of the 
Department of Justice’s involvement in the civil rights movement, including discussions of 
the ways in which local law enforcement hindered investigations). 

23 See, e.g., ADAM FAIRCLOUGH, RACE AND DEMOCRACY: THE CIVIL RIGHTS STRUGGLE IN 

LOUISIANA, 1915-1972 (2007) (chronicling the Long Civil Rights Movement at the state 
level in Louisiana); SULLIVAN, supra note 20; NAN WOODRUFF, AMERICAN CONGO: THE 

AFRICAN AMERICAN FREEDOM STRUGGLE IN THE DELTA (2006) (discussing early battles for 
equality in the Mississippi River Valley); ROBERT L. ZANGRANDO, THE NAACP CRUSADE 

AGAINST LYNCHING, 1909-1950 (1980) (charting the NAACP’s effort to pass a federal anti-
lynching law). 

24 See generally BELKNAP, supra note 22. 
25 In addition to the massive literature on lynching, scholars have focused on racial 
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rights violence26 associated with the Montgomery-to-Memphis period links 
back to the racial violence of the 1940s “bridge” decade in ways that affected 
the trajectory of the Long Civil Rights Act. 

The sociologist Steven Barkan has argued that the 1963 demonstrations in 
Birmingham, Alabama exemplify the link between anti-civil rights violence 
and legal reform.27 According to this account, the Birmingham civil rights 
movement took to the streets with its demands for desegregated public 
facilities in May 1963, with some apprehension that the protests would be met 
with police and private violence (as indeed they were), but with the express 
purpose of attracting federal intervention.28 President Kennedy did threaten to 
send federal troops to restore the peace in Birmingham.29 Shortly thereafter, on 
June 19, Kennedy referred to Birmingham when he introduced what would 
become the 1964 Civil Rights Act.30 In a matter of weeks, the principal 
demands of the Birmingham movement had been won.31 Comparing the 
favorable outcome in Birmingham to the losses in other cities like Albany, 
Georgia, and Danville, Virginia, Barkan has sought to establish the dynamic 
sequential triad of black protest, ensuing white violence, and federal 
intervention.32 

Theories such as Barkan’s about violence and the Movement tend to ignore 
the relationship between the institutional violence that led to the anti-lynching 

 

violence during particular time periods, see, e.g., Harvard Sitkoff, Racial Militancy and 
Interracial Violence in the Second World War, 58 J. AMER. HIST. 661 (1971) (contending 
that racial violence during World War II sparked the modern Civil Rights Movement), and 
in particular regions, see, e.g., GAIL WILLIAMS O’BRIEN, THE COLOR OF THE LAW: RACE, 
VIOLENCE, AND JUSTICE IN THE POST-WORLD WAR II SOUTH 2 (1999) (detailing a story of 
racial unrest in Columbia, Tennessee, in 1946 and its connections to World War II). 

26 Michal Belknap coined the term in his study on racial violence in the post-Brown 
South. See generally BELKNAP, supra note 22. 

27 See generally Steven E. Barkan, Legal Control of the Southern Civil Rights Movement, 
49 AM. SOC. REV. 552, 559-60 (1984). 

28 Id. 
29 PAUL J. SCHEIPS, THE ROLE OF FEDERAL MILITARY FORCES IN DOMESTIC DISORDER 

1945-1992, at 138 (2005) (describing Kennedy’s vow to “do what must be done to preserve 
order,” the stationing of forces in nearby bases, and the preliminary steps taken to call the 
Alabama National Guard into service). 

30 President John F. Kennedy, Address on Civil Rights (June 11, 1963) (transcript 
available at http://millercenter.org/president/speeches/speech-3375, archived at 
http://perma.cc/9EM4-KDM4).  

31 See, e.g., GLEN T. ESKEW, BUT FOR BIRMINGHAM: THE LOCAL AND NATIONAL 

MOVEMENTS IN THE CIVIL RIGHTS STRUGGLE 299 (1997) (maintaining that the Birmingham 
children’s crusade broke the stalemate in both local and national race relations); DIANE 

MCWHORTER, CARRY ME HOME: BIRMINGHAM, ALABAMA: THE CLIMACTIC BATTLE OF THE 

CIVIL RIGHTS REVOLUTION 25 (2001) (describing the Act as a remedy to the events in 
Birmingham and the “end [of] legalized racism in America”). 

32 See generally Barkan, supra note 27. 
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campaigns of the 1930s and the anti-police brutality campaigns of the 1940s on 
the one hand, and the anti-civil rights violence of the late 1950s and early 
1960s on the other. If one considers the patterns and practice of violence from 
1940 to 1964, what emerges is not the episodic, tactical, and responsive 
violence described in well-known civil rights histories and by scholars like 
Barkan, but rather a totalizing practice of violence that is commonplace, 
enduring, and deeply embedded in the social and political fabric. 

The lives of two Alabama brothers who were unknown to each other tell us 
much about the endemic, cross-generational experience of racial violence from 
1940 to 1964. Frederick Shuttlesworth, who died in 2011, was one of the 
principal architects of the Birmingham Movement.33 Even before he asked 
Martin Luther King and the Southern Christian Leadership Conference to 
come to town in 1963, Shuttlesworth’s civil rights work was legendary. When 
the NAACP was enjoined from operating in the state in 1956, Shuttlesworth 
was one of those served with the injunction.34 After Montgomery’s buses were 
ordered desegregated in 1956, Shuttlesworth launched a movement to do the 
same in Birmingham, and on Christmas night of that year, a bomb exploded in 
his bedroom.35 The next day, he was thrown in jail and sentenced to thirty 
days’ hard labor for violating the bus segregation ordinance, one of many 
sentences meted out to him before King’s arrival in 1963.36 As part of the 
judgment against him in the New York Times v. Sullivan37 case, 
Shuttlesworth’s car was impounded in 1961.38 

Unbeknownst to him, Rev. Shuttlesworth had a half-brother, Edward Green, 
who was the victim of a racial killing in 1943.39 He, too, was a minister. 
Located in the archives of the Justice Department’s Civil Rights Section were 
two pieces of correspondence in a file labeled “Edward Green.”40 The first, 
dated September 1943 and addressed to the Section Chief, Victor Rotnem, was 
from the Committee Against Racial Discrimination (“CARD”), an organization 
chaired by Pearl Buck and launched under the auspices of the ACLU.41 CARD 

 
33 See generally MANIS, supra note 7. 
34 Id. at 92-93. 
35 Id. at 106-12. 
36 David Benjamin Oppenheimer, Kennedy, King, Shuttlesworth and Walker: The Events 

Leading to the Introduction of the Civil Rights Act of 1964, U.S.F. L. REV. 645, 647 (1995). 
37 376 U.S. 254, 257 (1964) (reversing the Alabama Supreme Court’s judgment in favor 

of the commissioner of Montgomery in a libel action brought over a full-page newspaper 
advertisement that listed the names of several civil rights leaders and ministers). 

38 See MANIS, supra note 7, at 238. 
39 Telephone Interview with Carolyn Shuttlesworth, daughter of Rev. Shuttlesworth (Oct. 

17, 2014). 
40 Department of Justice, Record Group 60. Investigative File 144, at 2-6 (on file with 

author) [hereinafter Investigative File]. 
41 See id.; see also SAMUEL WALKER, IN DEFENSE OF AMERICAN LIBERTIES: A HISTORY OF 

THE ACLU 163 (1990). 
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informed Rotnem that one Rev. Edward Green of Montgomery, Alabama had 
been killed and many other Negroes terrorized because they refused to pick 
cotton “at a low price.”42 Assistant United States Attorney Tom Clark replied 
that the Department knew nothing of the events, and in effect, closed the file.43 
Alabama vital records confirm that Edward Green, a World War II serviceman, 
died in September 1943, and that his body was found near a bridge in 
Montgomery.44 

So far as is known, Fred Shuttlesworth never knew that he had a brother 
named Edward Green,45 much less that his brother had come back from the 
war only to be killed because, apparently, he refused to pick cotton cheaply. 
Both men were victims of a form of violence that was at once personal, social, 
and institutional, a practice of violence that lay at the heart of white rule and 
served as the substratum of subordination. Edward Green’s murder reflected 
the random cruelty and banality of these fatal assaults, at once hierarchizing, 
producing, and fracturing daily life. The televised images of the Birmingham 
uprising, featuring Shuttlesworth’s heroic leadership, unrealistically 
decontextualized anti-civil rights violence by divorcing it from this past. 
Missed was the truth of how black communities experienced the 1963 
attacks—not as singular and exceptional, but rather as iterative, seemingly 
distinct and historically specific but existentially connected, like branches on a 
tree, each trauma remembered not so much as a fixed event, but as part of an 
intractable and inevitable, intergenerational cycle of subordination, inscription, 
and protest. 

II. THE SLOW DEATH OF PART III OF THE LONG CIVIL RIGHTS ACT 

A. The Civil Rights Act of 1957 

Because legislative efforts to advance the civil rights agenda in the 1940s 
had been repeatedly stymied in the Senate by Southern Democrats, civil rights 
advocates of the period put some of their stock in executive orders46 and 

 

42 Investigative File, supra note 40. 
43 Id. 
44 Death Certificate for Edward Green (on file with author). 
45 Green and Shuttlesworth shared a father. Shuttlesworth’s mother brought two children 

into her marriage with Fred’s stepfather and gave Fred and his sister her new husband’s 
name. MANNIS, supra note 7. Shuttleworth’s children state that he never mentioned his half-
brother. Interview with Carolyn Shuttlesworth, supra note 39. 

46 In 1941, Franklin Delano Roosevelt mandated fair employment practices in the 
national defense industry. See Exec. Order No. 8802, 6 C.F.R. 3109-01 (1941). In 1946, 
Harry Truman established the President’s Commission on Civil Rights. See Exec. Order No. 
9808, Fed. Reg. 14,153 (Dec. 5, 1946). And in 1948, he desegregated the federal work 
force, see Exec. Order No. 9980, 13 Fed. Reg. 4311 (July 26, 1948), and the Armed Forces, 
see Exec. Order No. 9981, 13 Fed. Reg. 4313 (July 26, 1948).  
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Supreme Court rulings.47 Measures offering piecemeal solutions were 
considered by Congress, but none of them could survive the Southerners’ lock-
hold on the Senate.48 Anti-poll tax and soldier voting measures that would have 
expanded political participation were defeated, as were fair employment 
measures and an amendment conditioning federal support for school lunches 
on non-discriminatory allocation of the funds in segregated systems.49 

By 1957, the Department of Justice was well aware that existing federal law 
was too deeply flawed to combat racial violence effectively and that Congress 
had the power to address the topic.50 That racially discriminatory state law 
enforcement practices were subject to congressional regulation under its 
Reconstruction powers, in accordance with which Congress could enforce 
rights to due process and equal protection, was evident from the adoption of 
the Civil Rights Act of 1866.51 For instance, Congress could apply its 
Reconstruction powers to remedy discriminatory practices by state actors 
affecting persons charged with crimes and the victims of crimes. Furthermore, 
Congress could at that time have defined its Reconstruction powers to regulate 
private conduct.52 The failure to address justice rights in the 1964 Act was, 

 

47 The Supreme Court struck racial qualifications to party membership and primary 
elections in 1944, see Smith v. Allwright, 321 U.S. 649, 664-65 (1944), and in 1948 it ruled 
that racially restrictive covenants in property deeds were unenforceable, see Shelley v. 
Kraemer, 334 U.S. 1, 20 (1948). 

48 Michael Klarman suggests that when it has been difficult to engage Congress in civil 
rights reform because of the Senate’s counter-majoritarian practices, the Supreme Court has 
sometimes, as in the 1940s, filled the breach. See Michael J. Klarman, Court, Congress and 
Civil Rights, 7-10 (Univ. of Va. School of Law Public Law and Legal Theory, Research 
Paper No. 02-12, 2002), available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=353363. 

49 From 1945 until 1957, Congress considered a civil rights bill each year. The House 
voted in 1945, 1947, and 1949 to abolish the poll tax, but the measure was defeated in the 
Senate. For a description of the campaigns to eliminate the poll tax, federalize soldier 
voting, institute a Fair Labor Practices Commission, and tie federally sponsored state 
programs to equitable distribution of funding, see Jeffery A. Jenkins and Justin Peck, 
Building Toward Major Policy Change: Congressional Action on Civil Rights, 1941-1950, 
31 LAW & HIST. REV. 139, 144-45 (2013). 

50 See BELKNAP, supra note 22, at 26-52 (discussing generally the obstacles the 
Department of Justice faced in the 1950s as local and state officials resisted integration). 

51 See Civil Rights Act of 1866, ch. 31, § 1, 14 Stat. 27; see also supra note 13 and 
accompanying text. The “security of person and property” language, and the term “like 
punishment, pains, and penalties” were aimed at the Black Codes, but by analogy, any 
systemic discrimination affecting justice rights could be redressed by Congress. Edward 
White argues that the Fourteenth Amendment was adopted because of uncertainty over 
whether the Thirteenth Amendment gave Congress the power to enact the 1866 Act. See G. 
Edward White, The Origins of Civil Rights in America, 64 CASE W. RES. L. REV. 755, 775 
(2014) (“[T]he Fourteenth Amendment seemed to have been designed to remove any 
uncertainty about the constitutional basis of the [1866 Act].”). 

52 Congress could have acted under the Thirteenth Amendment, which contains no state 
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therefore, not a question of legislative power, but of political will. The seeds of 
this disaster were sown six years before the debate over the 1964 Act, when 
Congress rejected proposals to grant to the federal government the power to 
sue to remedy and prevent justice rights violations in the Civil Rights Acts of 
1957 and 1960. 

President Dwight Eisenhower’s attorney general, Herbert Brownell, who 
argued Brown v. Board of Education,53 introduced what would become the 
Civil Rights Act of 1957 to the House of Representatives on April 9, 1956.54 
At that time, the only federal laws directly targeting civil rights were the 
Reconstruction-era statutes. Some of these laws were merely declarative of 
rights, while others created a civil cause of action for private parties, and a 
third set criminalized behavior that contravened certain federally conferred 
civil rights.55 In drafting the new legislation, which in 1957 would become the 
first major civil rights measure to win congressional approval since 1875, the 
Justice Department decided not to include an anti-lynching provision,56 not so 

 

action requirement, as it did when it passed the 1866 Civil Rights Act. See George 
Rutherglen, State Action, Private Action, and the Thirteenth Amendment, 94 VA. L. REV. 
1367, 1371-76 (2008) (explaining why the Thirteenth Amendment does not require state 
action). It could also have reached some private conduct under the Shelley v. Kraemer 
approach to state action. See U.S. CONST. amend. XIII; Shelley, 334 U.S. at 19 (1947) 
(finding state action for purposes of the Fourteenth Amendment where racially restrictive 
covenants were enforced by court order). For an illuminating argument that the 
Reconstruction power was meant to reach private conduct and to insulate far-reaching 
congressional action to protect civil rights from Supreme Court review, see Jack M. Balkin, 
The Reconstruction Power, 85 N.Y.U. L. REV. 1801 (2010).  

53 347 U.S. 483 (1954). 
54 JAMES L. SUNDQUIST, POLITICS AND POLICY: THE EISENHOWER, KENNEDY, AND 

JOHNSON YEARS 259-71 (1968) (discussing the historical and legislative processes behind 
the 1957 Act); see also ROBERT A. CARO, THE YEARS OF LYNDON JOHNSON: MASTER OF THE 

SENATE 862-1012 (2002) (chronicling Lyndon Johnson’s involvement in the 1957 Act and 
its influence on later civil rights legislation). 

55 The relevant statutes were 42 U.S.C. § 1982 (2012), establishing equal civic rights and 
aimed at the Black Codes; 42 U.S.C. § 1983, conferring on private parties a right to sue for 
violations committed by persons acting under color of law; 42 U.S.C. § 1985, providing a 
cause of action for conspiracy to interfere with federal rights; 42 U.S.C. § 1971, protecting 
the right to vote from infringement by public officials; 18 U.S.C. § 241 (2012), 
criminalizing conspiracies to deprive individuals of certain specified constitutional rights; 
18 U.S.C. § 242, authorizing prosecution of persons acting under color of law to deprive 
individuals of certain constitutional rights; and 18 U.S.C. § 243, forbidding interference 
with the right to jury service because of race. Although many justice rights, such as the 
rights to equal jury service and to personal security, were recognized by these laws, 
adequate remedies were not provided for. 

56 The focus of the congressional civil rights agenda in the 1920s and 1930s was anti-
lynching legislation. Three bills, which were largely sponsored by Republicans, passed the 
House in 1922, 1937, and 1940, but were filibustered to death in the Senate. For this history, 
see ROBERT ZANGRANDO, supra note 23, at 51-72, 139-61. 
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much because it had doubts about its constitutionality but rather because 
Brownell did not consider it to be politically wise,57 especially in light of the 
decline in lynching. Also scrapped before the administration presented its 
package to the House were three significant changes to the two Reconstruction 
Era criminal civil rights acts, 18 U.S.C. § 241 and § 242. The proposed 
amendments would have (1) authorized the Department of Justice to enforce 
through civil litigation the rights guaranteed by these two statutes; (2) relaxed 
the intent requirement established in Screws v. Georgia58 and specified the 
constitutional rights protected by the laws;59 and (3) heightened the penalties.60 
But all of these provisions to strengthen the bill were taken off the table before 
it reached Congress. 

One section of President Eisenhower’s proposed bill did call upon Congress 
to amend other non-criminal laws in order to confer on the Justice Department 
the power to initiate civil suits to protect constitutional rights.61 The provision 
would become known as “Part III” of the 1957 bill.62 In his 1957 State of the 
Union message, President Eisenhower explicitly urged Congress to “amend[] 
the laws so as to permit the Federal Government to seek from the civil courts 
preventive relief in civil rights cases.”63 The administration’s proposed bill also 
called for the appointment of a new assistant attorney general to coordinate the 
Justice Department’s civil rights activities and the elevation of the Civil Rights 
Section to a division dedicated to the issue,64 as had been recommended by 
President Harry Truman in 1948.65 

 

57 See BELKNAP, supra note 22, at 40 (discussing how Brownell’s refusal to appear at 
subcommittees to speak about anti-lynching legislation was inconsistent with his claims that 
the Department of Justice’s inaction was due to weak laws). 

58 325 U.S. 91 (1941). 
59 In Screws v. Georgia, the Supreme Court narrowed the reach of 18 U.S.C. § 242 by 

reading the statute to require a showing of a specific intent to deprive the victim of the 
violation of a constitutional right. Id. at 101. Justice Douglas noted in his opinion for the 
majority that if Congress “desires to give the Act wider scope, it may find ways of doing 
so,” id. at 105, and this invitation may explain why the Justice Department sought initially 
to address Screws in the 1957 legislative proposals.  

60 See BELKNAP, supra note 22, at 41. 
61 SUNDQUIST, supra note 54, at 222-38. 
62 Part III would bear the same designation in the debates over the 1957 and 1964 civil 

rights measures. See id. at 226-27. 
63 Dwight D. Eisenhower, Annual Message to the Congress on the State of the Union, 

January 10, 1957, available at http://www.presidency.ucsb.edu/ws/?pid=11029, archived at 
http://perma.cc/DC3M-NUPQ. 

64 See id. (outlining the administration’s “four-point program to reinforce civil rights”). 
65 President Harry Truman established the President’s Commission on Civil Rights by 

Executive Order 9808 in 1946. See Exec. Order. No. 9808, supra note 46. For the 
Committee’s full set of recommendations, see PRESIDENT’S COMM. ON CIVIL RIGHTS, TO 

SECURE THESE RIGHTS (1947), available at 
http://www.trumanlibrary.org/civilrights/srights1.htm, archived at http://perma.cc/AS49-
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In introducing the bill to Congress, Attorney General Brownell described the 
weaknesses of the Reconstruction-era statutes and proposed expanding the 
authority of the Justice Department to allow it to bring civil suits against 
persons acting under color of law in order to remedy practices that violated 
equal protection.66 As for 42 U.S.C. § 1971, which protected the right to vote 
from infringement by public officials, the administration’s bill called for 
amending it to authorize the government to institute civil law suits to protect 
voting rights.67 And, under the proposed changes, civil suits could be pursued 
for a range of additional equal protection violations against both private actors 
and public officials.68 

Describing cases encountered by the Department’s civil rights attorneys, 
Brownell amply illustrated why new federal civil remedies were necessary 
when he introduced the bill to the House Judiciary Committee on April 10, 
195669 and to the Senate Judiciary Committee on February 14, 1957.70 Section 
Three of the Eisenhower bill became known as “Part III,” and the term was 
used as a shorthand in the debates on the subsequent civil rights measures in 
1960 and 1964, even when the concept had a different title in the later 
proposals.71 The need for Part III in the voting rights area was fairly 
straightforward, Brownell told the legislators. He described a case from North 
Carolina in which a registrar subjected only black registrants to a particularly 
rigorous test, asking them to answer twenty questions, which included naming 
all the candidates for office and revealing whether they were members of the 

 

5FBN.  
66 Attorney General Brownell observed that the criminal statutes, 18 U.S.C. § 241 and 

§ 242, were of limited utility because they came into play only after a violation, and federal 
officials were understandably reluctant to impose criminal sanctions on state public 
officials. And the existing civil remedies, 42 U.S.C. § 1971 and § 1983, created causes of 
action for private parties only and were not designed to correct patterns of unconstitutional 
behavior. See generally Letter from Attorney General Herbert Brownell, Jr. to Vice 
President Richard M. Nixon, The Civil Rights Program (April 10, 1956), available at 
http://www.eisenhower.archives.gov/research/online_documents/civil_rights_act/1956_04_
01_Cabinet_Paper.pdf, archived at http://perma.cc/M43Q-TVPC. 

67 The bill would have amended the Reconstruction-Era voting rights statute in three 
respects: (1) applied the law to private parties as well as persons acting under color of law; 
(2) authorized the Attorney General to bring civil suits for preventive relief; and (3) 
expressly eliminated the necessity to exhaust state remedies before bringing federal 
lawsuits. See id. at 8. 

68 See id. 
69 Statement and Analysis by the Attorney General Concerning the Proposed Civil Rights 

Act of 1949 Before the H. Comm. on the Judiciary, 84th Cong. 157-79 (1956). 
70 Statement of Hon. Herbert Brownell, Jr., Attorney General of the United States, Before 

Subcomm. on Constitutional Rights of the S. Comm. on the Judiciary, 85th Cong. 1-220 
(1957). 

71 See supra note 44 and accompanying text. 
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NAACP.72 In a civil proceeding brought by the federal government, Brownell 
advised the Judiciary subcommittee, “the constitutionality of the election 
practice could be quickly determined and appropriate relief awarded.”73 On the 
other hand, “criminal remedies,” he explained, “come after the harm has been 
done. . . . Jurors are reluctant to indict and convict local officials . . . . As a 
result, not only are the election officials freed, but also the government is not 
able to get an authoritative determination regarding the constitutionality of 
what was done.”74 

More interesting for our purposes, however, were Brownell’s illustrations 
outside of the voting rights arena. In one case, he related, the Supreme Court 
reversed a death sentence because of the systematic exclusion of blacks from 
the defendant’s petit and grand juries.75 In an investigation it conducted some 
time after the Court’s decision, the Justice Department found that the 
unconstitutional jury selection practices that gave rise to the reversal no longer 
prevailed in the county.76 But, Brownell queried, would it not be better to 
correct such violations by civil litigation rather than by criminally prosecuting 
the public officials whose wrongful acts resulted in the deprivation?77 He 
offered a second example from the school desegregation arena.78 In the Hoxie, 
Arkansas school district, when in 1955 the local board sought to desegregate 
its schools, hundreds of protesting segregationists flooded the area, and some 
threatened to attack the board members.79 Support from Governor Faubus was 
not forthcoming. An overwhelmed school board pursued a successful action 
for injunctive relief in federal court.80 Had the administration’s proposals been 
the law, Brownell asserted, the Attorney General could have brought suit 
against the private conspirators directly on behalf of the board rather than 
intervening as a friend of the court in the board’s lawsuit.81 

Hence, the Eisenhower Administration had solid grounds to support an 
effective federal civil rights program that would give adequate standing and 
resources to the Justice Department’s civil rights program and provide it with 
the necessary legislative tools to address justice rights. Brownell’s proposals to 
confer on the Justice Department new powers—including Part III of House Bill 

 
72 Statement of Hon. Herbert Brownell, supra note 70, at 5 (1957). 
73 Id. at 6. 
74 Id. at 5. 
75 Id. at 6-7. 
76 Id. 
77 Id. at 7. 
78 Id. at 7-8. 
79 Id. at 8; see Brewer v. Hoxie Sch. Dist. No. 4, 238 F.2d 91, 93-94 (8th Cir. 1956). 
80 Brewer, 238 F.2d at 98. 
81 Statement of Hon. Herbert Brownell, Jr., Attorney General of the United States, Before 

Subcomm. on Constitutional Rights of the S. Comm. on the Judiciary, 85th Cong. 8 (1957). 
Congress could reach private actors under its Thirteenth Amendment power.  Griffin v. 
Breckenridge, 403 U.S. 88 (1971). 
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6172, authorizing its lawyers to commence civil litigation, which was 
approved by the House of Representatives—would have fundamentally 
transformed the civil rights legislative arena.82 If, for example, the 1943 
murder of Edward Green was designed to intimidate black farmhands seeking 
to leave the cotton fields in Alabama, the Justice Department could have 
sought equitable relief, at least against state actors. Similarly, if the attacks on 
Rev. Fred Shuttlesworth in Birmingham were part of a conspiracy to punish 
blacks for their civil rights advocacy, Part III would have authorized a federal 
civil action. In each instance—as with Brownell’s jury discrimination and 
racial violence examples—Part III would give the Justice Department a green 
light to investigate and prosecute. In sum, under Brownell’s proposed Part III, 
the Justice Department could challenge violations of justice rights—state-
sponsored racial violence, conspiracies to attack civil rights advocates, racially 
discriminatory police practices, prosecutions, trial procedures, jury selection, 
sentencing, and prison practices. But this was not to be. When Part III of 
House Bill 6172 was debated in the Senate, its provisions were raked over by 
the Southern filibusters, ultimately to be buried atop the heap of civil rights 
bills that had succumbed to the same fate since 1875.83 Arguing against Part III 
on behalf of the Southern Caucus, Georgia Senator Richard Russell invoked 
the specter of Reconstruction.84 Senator Russell claimed that Part III would, 
when read in combination with 42 U.S.C. § 1993, which authorized the 
President to use armed forces to enforce any judicial order under § 1985,85 
permit the use of the United States army to require the “white people of the 
South . . . to do away with any separation of the races in any phase of public 
life.”86 Russell told his fellow senators that “the bill is cunningly designed to 
vest in the Attorney General unprecedented power to bring to bear the whole 
might of the Federal Government, including the Armed Forces if necessary, to 
force a commingling of white and Negro children in the State-supported public 

 

82 See Robert D. Loevy, Introduction to THE CIVIL RIGHTS ACT OF 1964, at 28 (Robert D. 
Loevy ed., 1997) (explaining that the House of Representatives passed all four of 
Brownell’s recommended provisions, including Part III, because there is no filibuster rule in 
that chamber). 

83 See id. at 29-30 (“Incredibly to civil rights supporters, this southern filibuster . . . 
lasted for almost three weeks . . . . With Part III eliminated, the southerners no longer 
considered the bill a threat and let the other three provisions pass into law without a 
filibuster.”). 

84 See 103 CONG. REC. 10773 (1957) (“The South was finally freed of the bayonet rule of 
reconstruction days . . . . I shall appeal to my colleagues . . . to let the whole people of this 
country pass upon this question before millions of white people in the South are subjected to 
the outrageous and un-American treatment contemplated by this bill.”). 

85 42 U.S.C. § 1993 provided that the President could employ the armed forces to aid in 
the execution of judicial process under 42 U.S.C. § 1985. See 42 U.S.C. § 1993 (1952) 
(repealed 1957).  

86 103 CONG. REC. 10773 (1957). 
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schools of the South.”87 The Senate, with the approval of Attorney General 
Brownell, voted to repeal § 1993, but this did not tamp down the Southern war 
on Part III. Ultimately, the Eisenhower administration agreed to drop the 
proposal to grant the government the power to bring civil suits.88 For his part, 
Russell called the defeat of Part III the “sweetest victory in my twenty-five 
years as a Senator.”89 The Senate did approve an amendment to 42 U.S.C. § 
1971, an impoverished alternative to Part III that granted the Attorney General 
the power to proceed civilly against persons “about to engage in an act or 
practice” that would interfere with the right to vote for federal officer 
holders.90 However, this provision would offer no protection to individuals like 
Fred Shuttlesworth, his brother Edward Green, the school board members in 
Hoxie, Arkansas, or to death penalty defendants whose fate turned on the 
decisions of grand and petit juries from which blacks had been systematically 
excluded. 

B. The Civil Rights Act of 1960 

Again in 1958, Congress considered expanding federal power to control 
racial violence and protect civil rights. The bombing campaigns that lit up 
black neighborhoods in cities like Birmingham and Montgomery and destroyed 
synagogues across the country were the principle impetus for the various 
proposals before the House and Senate.91 The Eisenhower administration’s 
proposal, one of several before Congress, made it a federal crime to travel 
interstate to avoid prosecution for bombing a school or religious facility.92 But 
none of the proposals under consideration in 1959 included the Part III 
language of Attorney General Brownell’s 1957 bill that would have conferred 

 

87 Id. at 10771. 
88 See BELKNAP, supra note 22, at 44. 
89 103 CONG. REC. 16661 (1957). 
90 Civil Rights Act of 1957, Pub. L. 85-315, § 131(c), 71 Stat. 634, 637 (codified at 52 

U.S.C. § 10101 (2012)). 
91 See BELKNAP, supra note 22, at 53-55 (“Many public officials saw the wave of 

bombings which swept the South as a problem that transcended state boundaries and, 
consequently, required a federal solution.”). 

92 Civil Rights: Hearings on H.R. 300, 351, 352, 353, 400, 430, 461, 617, 618, 619, 759, 
913, 914, 1202, 2346, 2479, 2538, 2786, 3090, 3147, 3148, 3212, 3559, 4169, 4261, 4338, 
4339, 4342, 4348, 4457, 5008, 5170, 5189, 5217, 5218, 5276, 5323, 6934, 6935 Before the 
H. Subcomm. No. 5 of the Comm. on the Judiciary, 86th Cong. 209-10 (1959) (statement of 
William P. Rodgers, Att’y Gen. of the United States) (explaining that the purpose of these 
federal proposals to address the bombings was “to provide a Federal deterrent to the 
bombing of schools and places of worship, a type of outrage that has shocked all decent, 
self-respecting people”); Civil Rights – 1959: Hearings on S. 435, S. 456, S. 499, S. 810, S. 
957, S. 958, S. 959, S. 960, S. 1084, S. 1199, S. 1277, S. 1848, S. 1998, S. 2001, S. 2002, S. 
2003, and S. 2041 Before the H. Subcomm. on Constitutional Rights of the S. Comm. on the 
Judiciary, 86th Cong. 186, 189-91 (1959) (statement of William P. Rodgers, Att’y Gen. of 
the United States) (making the same argument). 
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on the Justice Department the power to act affirmatively to prevent bombings 
and other crimes of racial violence.93 NAACP Secretary Roy Wilkins 
expressed dismay that there seemed to be no appetite for more muscular 
federal power with regard to civil rights, as did Joseph Rauh, counsel to the 
Leadership Conference on Civil Rights.94 The modest proposal the Justice 
Department did consider regarding affirmative federal intervention would have 
allowed the Attorney General to sue if the victim of a civil rights violation was 
likely to suffer reprisals, but the House never considered even this proposal.95 

In response to the 1959 lynching of Charles Mack Parker in Poplarville, 
Mississippi, Congressman Emmanuel Celler crafted an anti-lynching bill that 
won the support of several legislators, but the administration refused to support 
the initiative, and the proposals of the House bill targeting bombing were 
eliminated in a Judiciary subcommittee.96 Nevertheless, the measure was 
debated on the House floor.97 In the Senate, a pared-down version of Part III 
that would apply only to school cases was floated, but Everett Dirksen shot it 
down.98 The surviving provisions of these proposals would become the Civil 
Rights Act of 1960. Title I of the Act made it a crime to interfere with the 
exercise of rights or enforcement of a federal court order,99 and Title II created 
three new criminal offenses aimed at the bombing problem.100 

C. The Civil Rights Act of 1964 

The phoenix that was Part III, badly wounded in 1957 and 1960, would rise 
again in the debates over the Civil Rights Act of 1964. That bill, which would 
ultimately become House Bill 7152, was initially submitted to the House by 
President Kennedy.101 It was drafted by Attorney General Robert F. Kennedy, 
his Assistant Attorney General for Civil Rights, Burke Marshall, and Civil 
 

93 See BELKNAP, supra note 22, at 60. 
94 See id. According to Belknap, several civil rights and civil liberties organizations 

complained about the failure to include Part III in the 1960 bill, including the American 
Civil Liberties Union, the Anti-Defamation League, the American Veterans Committee, the 
AFL-CIO, and the United Auto Workers. Id. 

95 See id. (explaining that the Justice Department’s “proposal was deleted from the 
president’s recommendations during a White House meeting on February 3, 1959”). 

96 See id. at 61-63. 
97 Id. at 63. 
98 See id. at 63. 
99 See id. at 63-64, 68. 
100 See id. at 64-68. On the 1960 debate, see generally DANIEL M. BERMAN, A BILL 

BECOMES A LAW: THE CIVIL RIGHTS ACT OF 1960, at 52-112 (1962).  
101 See CHARLES WHALEN & BARBARA WHALEN, THE LONGEST DEBATE: A LEGISLATIVE 

HISTORY OF THE 1964 CIVIL RIGHTS ACT 3-4 (1985). For a legislative history of the 1964 
Civil Rights Act, see generally ROBERT D. LOEVY, TO END ALL SEGREGATION: THE POLITICS 

OF THE PASSAGE OF THE CIVIL RIGHTS ACT OF 1964 (1990); CLAY RISEN, THE BILL OF THE 

CENTURY: THE EPIC BATTLE FOR THE CIVIL RIGHTS ACT (2014), and WHALEN & WHALEN, 
supra. 
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Rights Division staff attorney Harold Greene. The drafters were acutely aware 
that to terminate the inevitable filibuster, they had to persuade sixty-seven 
senators to support the bill.102 Its provisions addressed the right to vote, public 
accommodations, public education, discrimination in federal programs, and 
equal employment opportunities.103 It would be a full year from the time 
Robert Kennedy introduced the bill to the House of Representatives on June 
20, 1963, until President Johnson signed the Act on July 2, 1964.104 While the 
bill the Kennedy administration initially introduced did confer on the Attorney 
General the power to sue to enforce its public accommodations provisions, 
there was no general grant of authority to pursue civil actions to enforce civil 
rights.105 Further, the bill’s key supporters in Congress never squarely 
addressed the question of whether there should be remedies for discriminatory 
practices in the criminal justice arena or for anti-civil rights violence.106 As 
discussed previously in this Article, President Kennedy acted in the wake of 
the Birmingham crusade launched by Martin Luther King in the spring of 
1963.107 On February 28, 1963, Kennedy sent a message to Congress that 
legislative action on civil rights would be required, reminding Americans that 
“the [black baby] born in America today . . . has about one-half as much 
chance of completing high school as a white baby born in the same place on 
the same day[,] . . . a life expectancy which is seven years less[,] . . . and the 
prospects of earning only half as much.”108 The legislative proposals he put 
forth in February 1963, however, fell far short of the Democratic platform, 

 

102 See Zeitlow, supra note 12, at 962. On the battle to obtain cloture, see, e.g., LOEVY, 
supra note 101, at 7 (“[I]n the Senate, and by far the largest obstacle of all, was the 
filibuster.”), NINA M. MOORE, GOVERNING RACE: POLICY, PROCESS, AND THE POLITICS OF 

RACE 64-65 (2000) (suggesting that the civil rights bills provoked “arguably the fiercest 
active opposition ever pitted against a set of legislative proposals”), and SUNDQUIST, supra 
note 54, at 222 (naming the filibuster as the “one insurmountable obstacle”).  

103 See WHALEN & WHALEN, supra note 101, at 1-2. 
104 Id. at 3-4, 227-28. 
105 Id. at 14. 
106 See BELKNAP, supra note 22, at 104. The House leaders were Emanuel Celler (D-

N.Y.) and William McCulloch (R-Ohio), see WHALEN & WHALEN, supra note 101, at 3-4, 
and the leaders in the Senate were Hubert Humphrey (D-Minn.), Michael Mansfield (D-
Mt.), and Everett Dirksen (R-Ill.), see id. at 126-29. Nonetheless, scores of amendments 
were considered by the House and the Senate. See, e.g., John G. Stewart, The Civil Rights 
Act of 1964: Tactics I, in THE CIVIL RIGHTS ACT OF 1964: THE PASSAGE OF THE LAW THAT 

ENDED RACIAL SEGREGATION 232-52 (Robert D. Loevy ed., 1997) (considering various 
amendments before both the House of Representatives and the Senate, including the 
Talmage Amendment, the Mansfield-Dirksen Substitute Amendment, the Morton 
Amendment, and the Dirksen Amendments). 

107 See Zeitlow, supra note 12, at 962. 
108 President John F. Kennedy, Special Message to Congress on Civil Rights (Feb. 28, 

1963), available at http://www.presidency.ucsb.edu/ws/?pid=9581, archived at 
http://perma.cc/6683-UJHE. 
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which called for a Fair Employment Practices Commission, general authority 
for the Attorney General to file civil suits in civil rights cases (Part III), and 
accelerated school desegregation.109 Disregarding the implementation tools 
that were in the platform on which he won election, the President was instead 
offering wan measures that would amend existing legislation on voting, extend 
the Civil Rights Commission Eisenhower had established in 1957, and offer 
federal assistance to school districts seeking voluntarily to desegregate.110 

The Leadership Conference on Civil Rights protested vigorously that the 
President’s proposals were far weaker than those of some Republican 
legislators, who were calling for a strong public accommodations bill.111 As 
Birmingham heated up, civil rights leaders urged Kennedy to take a more 
robust stand by sending Congress a bill that covered employment, public 
accommodations, voting, and education, and that gave the Attorney General 
the power to sue to protect civil rights demonstrators like those in 
Birmingham.112 On June 20, 1963, the President’s revised bill arrived in 
Congress but without anything resembling a Part III.113 

Congressional debate on the bill proceeded across the summer months and 
was in full swing when thousands gathered at the Lincoln Memorial on August 
28, 1963, for the March on Washington with a list of demands including, 
among other things, a civil rights law conferring authority on the Attorney 
General to seek equitable relief to protect civil rights.114 John Lewis, Chairman 
of the Student Non-Violent Coordinating Committee, told the marchers that 
“[u]nless title three is put in this bill,115 there’s nothing to protect the young 
children and old women who must face police dogs and fire hoses in the South 

 

109 See Democratic Party Platform of 1960, THE AMERICAN PRESIDENCY PROJECT (July 
11, 1960), http://www.presidency.ucsb.edu/ws/?pid=29602, archived at 
http://perma.cc/M5TG-EHC9. The 1960 Democratic Party Platform specifically called for 
the Attorney General to be “empowered and directed to file civil injunction suits in Federal 
courts to prevent the denial of any civil right on grounds of race, creed, or color.” Id. 

110 See, e.g., Kennedy, supra note 108; Joseph L. Rauh, Jr., The Role of the Leadership 
Conference, in THE CIVIL RIGHTS ACT OF 1964, supra note 106, at 51 (“[I]nstead of . . . 
implement[ing] the Democratic platform promises of a Fair Employment Practices 
Commission . . . law, authority for the attorney general to file civil injunctive suits in civil 
rights cases (the old Part III deleted from the 1957 bill), and immediate first-step school 
desegregation, the president limited himself to recommending patchwork improvements.”).  

111 See Rauh, supra note 110, at 51. 
112 The Leadership Conference urged the administration to include a “Part III” provision 

conferring on the Attorney General power to enjoin state interference with peaceful protests. 
See Rauh, supra note 110, at 52. 

113 Id. at 53. 
114 See MARCH ON WASHINGTON FOR JOBS AND FREEDOM: LINCOLN MEMORIAL PROGRAM 

(1963), available at http://www.crmvet.org/docs/mowprog.pdf, archived at 
http://perma.cc/3QNS-MU9W. 

115 Title III was the old Part III, authorizing the attorney general to file civil suits against 
state or local officials. See WHALEN & WHALEN, supra note 101, at 35. 
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while they engage in peaceful demonstration.”116 The Kennedy administration 
initially declined to add the proposed Title III to its bill,117 but the bombing on 
September 15, 1963, of Birmingham’s Sixteenth Street Baptist Church added 
new urgency to the deliberations over the bill, and ten days later, on September 
25, Part III was restored to the bill then under consideration by Subcommittee 
No. 5 of the Judiciary Committee.118 

Looking ahead to the battle in the Senate, where “Mrs. Murphy’s boarding 
house” would likely find defenders among both Southern Democrats and 
Republicans,119 the administration opposed Part III for, at least in part, 
strategic reasons. To circumvent opposition that a measure relying on broadly 
defined Section Five powers under the Fourteenth Amendment would likely 
invite, the administration based its bill on the Commerce Clause.120 If the 
Wickard v. Filburn121 filiation arguments could be distinguished away,122 the 
Commerce Clause matchup would put small businesses like Mrs. Murphy’s 
boarding house beyond the reach of federal regulations.123 And equally 

 

116 See John Lewis, Student Non-Violent Coordinating Committee Chairman, Speech 
Given at the March on Washington (Aug. 28, 1963) (transcript available at 
http://www.crmvet.org/info/mowjl2.htm, archived at http://perma.cc/BM2N-95CM). Lewis 
also proclaimed that Kennedy’s bill failed to address “police state” tactics and the wrongful 
convictions of civil rights activists. See id.  

117 See Rauh, supra note 110, at 51. 
118 See id. at 58 (explaining that the Subcommittee Chairman, Emanuel Celler, called a 

press conference on September 25 announcing that the Subcommittee No. 5 had approved a 
“very strong bill” including “Part III, all public accommodations, and even some secondary 
items requested by the Leadership Conference”); WHALEN & WHALEN, supra note 101, at 
34-35.  

119 See Rauh, supra note 110, at 55 (describing the public accommodations exception for 
“‘Mrs. Murphy’s boarding house’ with a few rooms” where “her right of privacy cut across 
the [black person’s] right to a room”). To the bill’s detractors, “Mrs. Murphy” represented a 
zone of private conduct constitutionally insulated from federal regulation. See Loevy, supra 
note 101, at 52. To its supporters, the simple and sympathetic image reflected “the absurd 
lengths to which the opponents of the bill would go in order to seek a basis for attacking the 
bill.” Id. at 51-52.  

120 The administration relied heavily on a brief authored by Paul A. Freund for the 
argument that the bill’s antidiscrimination provisions—which would be vulnerable under the 
Court’s state action ruling in The Civil Rights Cases, 109 U.S. 3 (1883)—could be 
supported under the Commerce Clause. See generally Civil Rights: Public 
Accommodations: Hearings on S. 1732 Before the S. Comm. on Commerce, 88th Cong. 
1183-90 (1963) (brief of Paul A. Freund, Professor at Harvard Law School). Freund argued 
that there was ample Supreme Court authority for congressional regulation of private 
enterprises, including prohibitions against discrimination. See id. at 1190. 

121 317 U.S. 111 (1942). 
122 See id. at 124-25 (establishing that Congress may reach even local activity under the 

Commerce Clause if “it exerts a substantial economic effect on interstate commerce”). 
123 As it turned out, of course, in endorsing the Commerce Clause as a source of 

congressional power, the Supreme Court applied the logic of Wickard v. Filburn to a small 
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important, focusing on the Commerce Clause rescued the bill from a slow but 
certain death in the Senate Judiciary Committee, known as the “graveyard of 
civil rights legislation” because of the tight control exercised by its entrenched 
chairman, Mississippi’s Democratic Senator James Eastland.124 Senate rules 
called for a bill based on the Commerce Clause to be referred to the Senate 
Commerce Committee, which was chaired by Warren Magnuson, a liberal 
Democrat from Washington.125 Congressional power to enact Part III was, 
arguably, only available under Section 5 of the Fourteenth Amendment, and 
the end run around Senator Eastland would not be possible if the bill rested on 
Equal Protection. 

Unfortunately, because of a drafting error, the bill that was reported out of 
Subcommittee No. 5 of the House Judiciary Committee conferred far broader 
powers on the Attorney General than even the Leadership Conference had 
called for.126 The draft of Part III that was considered by the subcommittee 
limited the Attorney General’s authority to bring suits to enforce minority 
rights under the Equal Protection Clause, but the bill reported out of the 
subcommittee gave the Attorney General power to sue over any constitutional 
right, including freedom of religion, searches and seizures, and seizures of 
private property.127 Robert Kennedy vigorously objected, claiming that the 
provision would overwhelm the Department of Justice.128 But because this 
error could easily have been remedied by restoring the narrower language 
initially proposed, it is likely that Kennedy’s objections were more 
fundamental. Mindful of the need for a bill that could attract significant 
Republican support in the Senate, he urged cutbacks including total excision of 

 

barbeque joint in Birmingham. See Katzenbach v. McClung, 379 U.S. 294, 300-01 (1964) 
(finding that Congress could regulate discrimination in public accommodations under the 
Commerce Clause because such discrimination meant that “established restaurants in such 
areas sold less interstate goods . . . that interstate travel was obstructed directly by it, that 
business in general suffered and that many new businesses refrained from establishing there 
as a result of it”). 

124 See WHALEN & WHALEN, supra note 101, at 4. 
125 See CHARLES STEWART III, ANALYZING CONGRESS 343 (2001). In the case of the 1964 

Civil Rights Act, the House bill presented the opposite strategic situation. See id. (“The 
House provided exactly the opposite situation [of the Senate]: The chairman of the House 
Commerce Committee, Rep. Oren Harris (Dem., Ark.), was an opponent while the chairman 
of the House Judiciary Committee, Rep. Emanuel Celler (Dem., N.Y.), was a supporter.”).  

126 See Rauh, supra note 110, at 59 (“The . . . tragic, if understandable, mistake by the 
over-worked and conscientious committee counsel, William Foley [was to rewrite] . . . the 
amendment to cross-reference to other statutes, and in doing so made it far broader than the 
situation warranted and vulnerable to later attack.”). 

127 See id. at 59. 
128 See id. (describing the Attorney General’s objection that a robust Part III “would 

bring the attorney general into disputes involving censorship, church-state relations, 
confiscatory rate-making, searches and seizures, and other matters totally unrelated to 
minority rights”). 
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Part III.129 A compromise bipartisan bill emerged, and, on October 29, 1963, it 
passed the House Judiciary Committee.130 Far stronger than the administration 
measure, the bill authorized the Justice Department to intervene in pending 
public accommodations lawsuits in federal court and allowed for appellate 
review of a federal court’s decision to remand a civil rights action to a state 
court.131 It did not, however, grant the Attorney General broad authority to 
initiate legal action in civil rights matters. Initially, the Leadership Conference 
strenuously objected to the elimination of a Part III to permit the Attorney 
General to initiate civil rights suits.132 But at a meeting with President Johnson 
on January 21, 1964, the Leadership Conference changed its position and 
agreed to oppose any weakening amendments on the House Floor and in the 
Senate, while reserving its right to attempt to strengthen the bill.133 

Part III never received a hearing in the Senate. In light of the compromises 
necessary to win Senate approval, however, it seems unlikely the measure 
would have won a sufficient number of supporters. Senator Hubert Humphrey, 
the Democratic whip whose strategies were key to obtaining cloture, was 
keenly focused on getting a reasonable law adopted.134 He skillfully 
constructed a narrow path between conservative Republicans, many of whom, 
although loathe to cede to the Democrats their party’s reputation as the 
Nation’s leader on civil rights matters, were discomfited by the specter of 
increased federal regulation of local transactions, and Southern Democrats, 
who remained intransigently opposed to any bill.135 On the other side of the 
aisle, Illinois Republican Senator Everett Dirksen sought a bill that would not 
unduly threaten Northern interests.136 To that end, he proposed a series of 
amendments that weakened the power of the Attorney General to take 
independent corrective action, excluded de facto school segregation from 
regulation, and severely reduced the regulatory and prosecutorial powers of the 

 
129 See WHALEN & WHALEN, supra note 101, at 47. 
130 See 109 CONG. REC. 20,613 (1963) (Statement of Rep. Watkins Abbitt). 
131 See Rauh, supra note 110, at 60; WHALEN & WHALEN, supra note 101, at 64-68 

(explaining the complicated strategy employed in adding this new language and the negative 
reactions to the House’s version of the proposed legislation). 

132 See Rauh, supra note 110, at 62. 
133 See id. 
134 See Stewart, supra note 103, at 221-23 (describing Humphrey’s strategy to postpone a 

cloture motion until it was near certain because “[t]o attempt cloture and to fail would 
seriously cripple the civil rights forces in their campaign to generate confidence and 
momentum behind the legislation”). 

135 On Senator Humphrey’s role, see generally Stewart, supra note 103, and John G. 
Stewart, The Civil Rights Act of 1964: Tactics II, in THE CIVIL RIGHTS ACT OF 1964, supra 
note 106. 

136 Daniel B. Rodriguez & Barry R. Weingast, The Positive Political Theory of 
Legislative History: New Perspectives on the 1964 Civil Rights Act and its Interpretation, 
151 U. PA. L. REV. 1417, 1490-94 (2003). 



  

710 BOSTON UNIVERSITY LAW REVIEW [Vol. 95:687 

 

EEOC.137 This was ultimately the demise of Part III until Congress returned to 
the enforcement tool in the wake of events surrounding the police assault on 
Rodney King in 1992.138 

D. Part III’s Partial Revival: The Violent Crime Control and Law 
Enforcement Act of 1994 

In September 1994, President Clinton signed into law the Violent Crime 
Control and Law Enforcement Act of 1994.139 Included in the measure was 
§ 14141, a provision giving the Attorney General the power to initiate 
litigation seeking structural reforms of local police departments upon a 
showing of a pattern or practice of unconstitutional behavior.140 Congress 
initially considered the use of litigation, initiated by the Justice Department, to 
address systemic problems of police abuse in the wake of the March 1991 
beating of Rodney King by members of the Los Angeles department.141 A 
nearly identical provision to § 14141 was a part of an omnibus crime control 
bill introduced in 1991.142 While the history on § 14141 of the 1994 Act is 
sparse, the House Judiciary Committee’s Report on the 1991 proposal offers 

 
137 See id. at 1490-96. 
138 See id. at 1495. 
139 Pub. L. No. 103-322, § 210401, 108 Stat. 1796, 2071 (codified at 42 U.S.C. § 14141 

(1994)).  
140 42 U.S.C. § 14141 (2012). Section 14141(a) provides, “[i]t shall be unlawful for any 

governmental authority . . . to engage in a pattern or practice of conduct by law enforcement 
officers . . . that deprives persons of rights, privileges, or immunities secured or protected by 
the Constitution.” Id. § 14141(a). Section 14141(b) provides that “[w]henever the Attorney 
General has reasonable cause to believe [that there is a pattern or practice of misconduct] 
. . . the Attorney General . . . may in a civil action obtain appropriate equitable and 
declaratory relief to eliminate the pattern or practice.” Id. § 14141(b). 

141 See Eugene Kim, Note, Vindicating Civil Rights Under 42 U.S.C. § 14141: Guidance 
from Procedures in Complex Litigation, 29 HASTINGS CONST. L.Q. 767, 769-72 (2002) 

(recognizing in light of the Rodney King beating that the Justice Department had limited 
“authority to seek civil injunctive relief from systemic patterns or practices of police 
misconduct” and that the Attorney General should therefore be authorized to “sue for 
injunctive relief”). 

142 See The Violent Crime Control and Law Enforcement Act of 1991, H.R. 3371, 102d 
Cong. § 1202 (1st Sess. 1991) (making it “unlawful for any governmental authority . . . to 
engage in a pattern or practice of conduct by law enforcement officers that deprives persons 
of rights, privileges, or immunities, secured or protected by the Constitution or laws of the 
United States” and enabling the Attorney General to bring “a civil action [to] obtain 
appropriate equitable and declaratory relief”); H.R. REP. NO. 102-1085, at 21-22 (1992) 
(detailing that although the House approved the conference report for H.R. 3371, the Violent 
Crime Control and Law Enforcement Act of 1991, the Senate failed to invoke cloture and 
“[n]o further action was taken on the conference report on H.R. 3371 during the 102d 
Congress”). 
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insight on the legislators’ understanding of their power to redress systemic 
violations of justice rights.143 The Report noted that 

[t]he Attorney General has pattern or practice authority under eight civil 
rights statutes, including those governing voting, housing, employment, 
education, public accommodations and access to public facilities. The 
Justice Department can sue a city or a county over its voter registration 
practices or its educational policies. It can sue private and public 
employers, including police departments, over patterns of employment 
discrimination. The Justice Department can seek injunctive relief under 
the Civil Rights of Institutionalized Persons Act against a jail or prison 
that tolerates guards beating inmates. But it cannot sue to change the 
policy of a police department that tolerates officers beating citizens on the 
street.144 

Congress has yet to pass legislation expanding the powers of the Justice 
Department with regard to other justice rights, although the dismal state of our 
criminal justice systems suggest the time has come to revisit John Lewis’ Part 
III. 

CONCLUSION 

For all of its transformative effect, the Civil Rights Act of 1964 fell short on 
a central issue in that it failed to address the citizenship rights that had been 
recognized by the Thirty-Ninth Congress in 1866: the right to be free from 
racial violence and to equal access to the public instrumentalities of justice. 
With no adequate federal protection for these critical rights, by the time the 
Civil Rights Act of 1964 was passed, African Americans had for eighty-nine 
years been excluded from the law’s vital protections while reduced to 
economic slavery and penal death by its punishments. Although the tools to do 
so were readily at hand, the Congresses that deliberated on the Long Civil 
Rights Act were not willing or able to change this reality.145 It would not be 
until 1994 that Congress granted the federal government the power to initiate 
civil actions to redress wide scale police abuse. This civil rights history is 
markedly distinct from legislative successes on employment, housing, voting, 
education, and public facilities, and the House Judiciary Committee recognized 
as much when, in 1991, it studied a bill to expand civil rights remedies to cover 
systemic police misconduct.146 One can only imagine how different civil rights 
 

143 In United States v. City of Columbus, the district court relied on the legislative history 
of the 1991 bill in considering the constitutionality of § 14141. No. CIV.A.2;99CV1097, 
2000 WL 1133166, at *3-4, *7 (S.D. Ohio Aug. 3, 2000). 

144 H.R. REP. NO. 102-242, pt. 1, at 137 (1991). 
145 See supra note 1 and accompanying text (discussing Congress’s failure to protect 

“justice rights” in the course of the “Long Civil Rights Movement”). 
146 See H.R. REP. NO. 102-242, pt. 1, at 137 (1991) (explaining that the Attorney 

General’s lack of “pattern or practice authority” to address police brutality is a “serious and 
outdated gap in the federal scheme for protecting constitutional rights” because this 
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law would look today had the Justice Department been empowered to enforce 
justice rights, and had the courts been tasked with interpreting statutes, 
regulations, and claims based on legislative recognition of such rights. 

 

authority already exists “under eight civil rights statutes, including those governing voting, 
housing, employment, education, public accommodations and access to public facilities”). 
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