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REPRESENTING RACIAL JUSTICE AND OTHER PROGRESSIVE ACTIVISTS

Mark S. Mishler

That Justice is a blind goddess, 
Is a thing to which we black are wise:
Her bandage hides two festering sores, 
That once perhaps were eyes.  

     Langston Hughes (1923)

Once the classic method of lynching was the rope. Now it
is the police-man’s bullet. . . .  We submit that the
evidence suggests that the killing of Negroes has become
police policy in the United States and that police policy is
the most practical expression of government policy.   

We Charge Genocide, 
Petition of the Civil Rights Congress to the U.N. (1951)

Until the killing of Black men, Black mothers’ sons,
becomes as important to the rest of the country as the
killing of a White mother’s son, we who believe in
freedom cannot rest until this happens. 

Ella Baker (1964)

Two weeks that shook the world. That’s how history will recall the period from the end of
May 2020 to the date of this program.  

It feels more like a decade. 

And, it has been three months since the beginning of the COVID-19 public health
emergency, in which communities of color and low income communities have borne the brunt of
illness, death, risky and unsafe working conditions, lack of access to PPEs, lack of access to
quality health-care, and economic devastation. That feels like a lifetime. 

And, so we do not forget, it has been . . . 

! 401 years since the first kidnaped Africans were brought as enslaved
people to what is now the United States, 

! 189 years since Nat Turner led a rebellion of enslaved people in Virginia,  

! 171 years since Harriet Tubman escaped from slavery and began her work
as a conductor on the underground railroad,  
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! 157 years since the Emancipation Proclamation, 

! 144 years since the betrayal of reconstruction, the re-installment into
power in the South of the white racist plantation aristocracy and the
emergence of Jim-Crow laws,  

! 139 years since Black women organized the Atlanta Washerwomen Strike,
with thousands of participants, and won wage increases and better working
conditions for women throughout the city,  

! 99 years since whites in Tulsa massacred the Black community, 

! 77 years since Velma Hopkins and other Black women led a 38 -day strike
for racial justice and workers’ rights at the R.J. Reynolds factory in
Winston-Salem, NC, went on to organize a militant union, Local 22 of the
Food, Tobacco, Agricultural and Allied Workers of America-CIO.

! 69 years since the Civil Rights Congress presented the historic petition to
the United Nations calling the racist policies of the United States a form of
genocide under international law, 

! 65 years issue the lynching of Emmett Till in Mississippi, 

! 59 years since Diane Nash led the Freedom Rides from Birmingham,
Alabama, to Jackson, Mississippi, in the face of brutal violence, 

! 57 years since Dr. Martin Luther King, Jr. in his “I Have a Dream” speech,
said, “We can never be satisfied as long as the Negro is the victim of the
unspeakable horrors of police brutality”, and since white supremacist
terrorists bombed a Black church in Birmingham, killing four young girls.

! 36 years since Eleanor Bumpurs was shot and killed by the NYPD, 

!  29 years since the brutal beating of Rodney King by the L.A. police,

! 21 years since Amadou Diallo was killed by the NYPD, 

! 17 years since Angela Davis published, Are Prisons Obsolete?, arguing
that the prison system was so integrally connected with racism and
brutality that we had to imagine and fight for alternatives,

! 7 years since Alicia Garza, Patrisse Cullors, and Opal Tometi started Black
Lives Matter,
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! 6 years since Eric Garner was killed by the NYPD and Michael Brown
was killed by the Ferguson, MO police,

! 4 years since Colin Kaepernick took a knee during the national anthem to
protest racial injustice and police brutality towards people of color.

No wonder Black people, other people of color, and all who care about justice are
outraged and tired.

George Floyd’s horrifying murder on May 25th by the Minneapolis police sparked a
transformational nation-wide uprising for racial justice (also responding to the police murder of
Breonna Taylor in March, the lynching of Ahmaud Arbery in February and countless other cases
of Black people killed in racially motivated violence by police or white supremacist vigilantes.) 

Hundreds of thousands, if not millions, are voicing outrage, pain, impatience with
incremental reforms, and are demanding de-funding the police, greater accountability and
oversight, and other changes. Children, teenagers, young adults, middle-aged and elderly. Black,
brown, white, all with a common call to end racism and white supremacy in this country. And,
the activists also often connect the struggle against police brutality with environmental justice,
school funding, community empowerment, access to health-care, worker rights, women’s rights,
LGTBQ rights, and a range of other issues. This movement will continue, will grow stronger,
will use many strategies and tactics, but will not waiver on the fundamental principle that Black
lives matter. 

These are not new issues, as shown by the above (very incomplete) historical timeline and
the quotes from Langston Hughes, Ella Baker, and the 1951 Petition to the United Nations. 

There is, however, a new urgency and a new strength and breadth to the struggle to end
racism and white supremacy in this country.

Simultaneously with this righteous human rights and anti-racist uprising across our
country, many of our governmental structures quickly sank to unbearable depths of
irresponsibility, authoritarianism, brutality, racism, and infringement of constitutional rights.

We may not know now what the lasting impact of this period will look like, but we each
have a part to play in determining the outcome: either there will be a fundamental, long overdue,
and healing reckoning with the central role of racism in our nation’s history and present
circumstances, or a descent into all-pervasive authoritarianism.  

What are lawyers, law students, legal workers called upon to do in this extraordinary and
unprecedented moment in which we face multiple layers of economic, public health, and  human
rights crises? What side are we on?
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This is an update of sorts to materials I prepared in 2017 on Creative and Informed
Representation of Activists in Criminal Cases, for a CLE conference at Albany Law School titled
“Advocacy and Activism Today”.  (A copy is attached to this update.)

At that time, early 2017, the Trump administration was new. Many were terrified at the
anticipated extraordinary harm the new administration would inflict on immigrants, workers,
people of color, women, the labor movement, Muslims, youth, LGBTQ people, and on our
democratic institutions. I asked, “What time is it?”, and offered an answer that warned of the
danger of brutal repression and fascism in this country, but also voiced optimism that the people
of our country would ultimately come through and stand for justice. In hindsight, both my fears
and hopes as of early 2017 were fairly accurate, though I underestimated the full breadth or scope
of the attacks on democracy by the administration, the pain that would be experienced as the
administration carried out its agenda, the resurgence of violent white supremacist groups, or the
ways in which people would rise up and demand justice and liberation. 

This is an emergency situation. I wanted to prepare new materials for this CLE. But, the
urgency of coming together now, sharing information, and organizing as a legal community to
protect constitutional rights and to support fundamental change, did not permit that. 

Instead of a full update of the 2017 materials my intention here is to suggest a context and
framework for understanding the current situation and to summarize: (1) examples of the new
authoritarian order in which we are living, (2) significant changes in New York law since 2017
which impact on providing representation to racial justice activists at this time, (3) new COVID
related court procedures, and (4) other useful resources.

First, what are the new and unbearable depths of irresponsibility, brutality, lack of
accountability, and racism to which I contend many of our government structures have sunk? A
few, representative illustrations:

! In NYC, for more than a week, night after night, NYPD officers and
supervisors showed that they believed  a “curfew” order gave them license
to wantonly attack and arrest people, that it is their routine practice to
randomly pepper spray and beat people exercising 1st amendment protect
rights, and, based on video after video showing the callousness with which
they acted, that they obviously believe there will be no accountability for
the actions of police officers running wild on the streets on NYC in a
campaign of terror directed against poor communities and people of color.

! In L.A., according to a recent Complaint, 2600 protesters have been
arbitrarily arrested, “subjected to excessively tight and prolonged
handcuffing, held on buses and in garages for long  periods of time,
without access to bathrooms or water” and at least 10,000 people “were
struck by so-called ‘rubber bullets’ and/or baton strikes administered
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without lawful justification” in a manner designed to inflict maximum
injury. Complaint, Black Lives Matter Los Angeles, et al. v. City of L.A., et
al., USDC, Central District of California, 2:20-cv-05027 (6/5/20).

! In Denver, a federal judge issued a TRO against the City, noting “video
evidence of numerous incidents in which officers used pepper-spray on
individual demonstrators who appeared to be standing peacefully, . . . 
none of whom appeared to be engaging in violence or destructive
behavior. . . .  video evidence of officers using projectiles on several
journalists . . . . video evidence in which a projectile struck and knocked
out a peaceful protestor . . .   video evidence of four incidents in which
police projectiles struck the eyes of peaceful demonstrators, in some cases
resulting in facial fractures, in some cases resulting in permanent loss of
vision. . . .[and] video evidence of three incidents in which officers threw
tear gas or shot pepper balls into peaceful crowds.” Order on Plaintiffs’
Motion for a TRO, Abay, et al. v. City of Denver, USDC, District of
Colorado, 1:20-cv-01616 (6/5/20).

! In Buffalo, on June 4th, tactical police officers violently pushed a
peacefully protesting 75 year old man to the ground, causing a serious
head injury, failed to stop and ensure the man received medical attention, 
and then lied about their actions. In a display of what can only be
categorized as akin to the behavior of fascistic bullies, the entire 57
member squad resigned from the special unit in protest after the City was
compelled by public outcry to suspend two officers, and over 100 officers
showed up at the criminal arraignment of the two officers on felony assault
charges to express their apparent belief that police officers can engage in
unjustified brutality with impunity. 

! In cities throughout the country, police have also targeted National
Lawyers Guild (NLG) Legal Observers, many of whom have been arrested
or injured while monitoring demonstrations against racialized police
brutality. NLG LOs attend protests to document police activity and ensure
demonstrators’ legal rights. They wear distinctive neon green hats labeled
“NLG Legal Observer” to identify their role, and are trained to observe,
document, and obtain names of arrestees, but this visibility and role has
also made them a target for police. In the past week, police have arrested,
attacked, and tear gassed LOs in a least a dozen cities, including at least
three shot with rubber bullets or similar munitions, others beaten, punched,
shoved, pepper-sprayed, tear gassed and/or arrested. The NLG concluded
from the evidence gathered that police are intentionally targeting LOs.
NLG, Police Targeting NLG Legal Observers at Black Lives Matter
Protests, Press Release, June 7, 2020. 

-5-



! In Washington, D.C., federal authorities have deployed  officers who are
heavily armed, but unidentifiable and with no indication of what agency
they represent, to intimidate protesters. This raises what the NY Times
calls “the specter of a ‘secret police’ force”, similar to the worst
dictatorships in the world. Zolan Kanno-Youngs, Unidentified Federal
Police Prompt Fears Amid Protests in Washington, NY Times,  6/4/20.

! In Albany, NY, with no findings that justify such a drastic and
unprecedented  infringement on constitutional rights, and without
immediately making the text of the orders available to the public, the
Mayor declared a “curfew” on May 30th, and then, in a separate order,
again on May 31st, making it a crime for anyone to be “in a public place”,
(except for emergency personnel or those commuting to or from essential
functions). These orders provided the legal basis for some of the police
actions against protesters and others, and, thus, are relevant for
representation of any person arrested during the time these were in effect.
Copies of the Albany “Emergency Orders” are attached.1

! In Albany, for what I believe to be the first time ever, or at least in many
decades, police used tear gas, rubber bullets, and military style armored
vehicles against people resulting in multiple injuries, risk of adverse health
consequences in the neighborhoods where these extraordinary weapons
were utilized, and, likely in violation of international human rights
standards and the APD’s own use of force policies. 

1 Other municipalities in the Capital Region have also imposed at least temporary curfews during
this period - Schenectady, Watervliet, Menands, Green Island, and more. 

Municipal curfews raise constitutional concerns: due process, 1st Amendment, freedom of
movement, right to travel, and, as curfews inherently give police wide enforcement discretion, they
typically are applied in a racially disparate manner. Such orders, by their nature and as their purpose,
infringe upon constitutionally protected rights, often without appropriate notice or clear rules. Thus,
curfew orders are subject to strict constitutional scrutiny. As articulated by the U.S. District Court for the
District of Columbia, “The right to walk the streets, or to meet publicly with one's friends for a noble
purpose or for no purpose at all and to do so whenever one pleases is an integral component of life in a
free and ordered society.”  Waters v. Barry, 711 F. Supp. 1125 (D.DC. 1989), see, also, Papachristou v.
City of Jacksonville, 405 U.S. 156 (1972), Hague v. CIO, 307 U.S. 496 (1939) (“Wherever the title of
streets and parks may rest, they have immemorially been held in trust for the use of the public and, time
out of mind, have been used for purposes of assembly, communicating thoughts between citizens, and
discussing public questions. Such use of the streets and public places has, from ancient times, been a part
of the privileges, immunities, rights, and liberties of citizens.” Id., at 515. To be constitutional and to pass
the strict scrutiny test, there must be a close nexus between the alleged harm or risk of harm and the
governmental restrictions and infringements on constitutional rights that are imposed. It is questionable
whether that factual nexus has been met in the Albany curfew orders. 
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Second, significant changes in NY law since February 2017 when the attached materials
were prepared must be noted, specifically, regarding pretrial discovery, bail, and age of criminal
responsibility.

! Pretrial discovery in criminal cases in NY changed in 2019 with the repeal
of Criminal Procedure Law Article 240 and the enactment of a new
Criminal Procedure Law Article 245. Criminal defendants in NY now
have far greater protections in regard to pretrial discovery, both in the
scope of materials provided and the timing of disclosure by the People.
(The changes enacted in 2019 were later modified by the Chapter 56 of the
Laws of 2020, PART HHH, though it remains accurate that pretrial
discovery in NY looks quite different now than in 2017.)

! Bail and pretrial release laws were completely overhauled in 2019 by the
enactment of Chapter 59 of the Laws of 2019, PART JJJ. (Subsequently
modified by Chapter 56 of the Laws of 2020, Part UU.)

! The age of criminal responsibility was raised from 16 to 18, a new
category of “adolescent offender” was established, and major procedural
changes were implemented regarding how youth are treated in the criminal
or family court systems, all part of the “Raise the Age” legislation adopted
in April 2017 as Chapter 59 of the Laws of 2017, PART WWW.  

Third, the COVID-19 public health crisis has resulted in major, though temporary, 
changes to court procedures. The Chief Judge issued a series of Administrative Orders as has
each Judicial District. These can all be found at Https://www.nycourts.gov/index-ao.shtml and
practitioners are advised to regularly check the state-wide rules as well as district rules to note
changes in court procedures, including arraignment procedures and in-person as opposed to
virtual appearances.

Fourth, resources:

Here are web-sites of organizations advocating for real change in policing and the entire
criminal legal system and that offer a way to learn about and keep up with the demands and goals
of this broad movement. (Not a complete list, but a starting point.)

! Communities United for Police Reform 
A key organization working for change in NYC and at the state level.
Active in advocating at the state legislature.
https://www.changethenypd.org/
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! Justice Committee. 
The Justice Committee has been at the forefront of fighting on
behalf of families of individuals killed by the NYPD.
https://www.justicecommittee.org/

! The Movement for Black Lives.
A national coalition arising out of the Black Lives Movement, with
policy platforms and a national strategy for change.
https://m4bl.org/

! Black Lives Matters.
The organization started by Alicia Garza, Patrisse Cullors, and
Opal Tometi in 2013, continuing to provide national leadership in
the movement. https://blacklivesmatter.com/

! Critical resistance.
National organization that has worked for decades on ending the
prison industrial complex and for police abolition. Considered a
key source of both scholarly and grass-roots resources and strategic
thinking on these issues. http://criticalresistance.org/

! Immigrant Defense Project.
Key immigrant rights advocacy group in NYS, with fantastic
resource for attorneys representing immigrants, particularly in
criminal cases. https://www.immigrantdefenseproject.org/

 To understand why many in the Capital Region are angry, fed-up, and are demanding
change, here is a sampling of recent local cases, with links to information about each case:

! Andrew Kearse. 
Black man. Died in the custody of the Schenectady Police in 2017.
No officers criminally charged.
https://medium.com/@riseandresist/2-years-ago-today-andrew-kear
se-died-in-the-custody-of-schenectady-ny-police-officer-mark-wee
kes-b4a97e393c7d

! Dontay Ivy.
Black man. Killed by the Albany Police in 2015. No officers
criminally charged.
https://truthout.org/articles/we-still-can-t-breathe-justice-for-dontay
-ivy/
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! Edson Thevenin.
Black man. Killed by a Troy Police officer in 2016. No officers
criminally charged.
https://ag.ny.gov/press-release/2018/ags-special-investigations-and
-prosecutions-unit-releases-report-death-edson

! Ellazar Williams.
Black man. Shot and paralyzed by an Albany Police detective in
2018. No officers charged.
https://theappeal.org/albany-police-shot-a-teen-in-the-back-and-par
alyzed-him-the-da-said-it-was-justified/

Attached are the following:

! Copies of the “curfew” orders issued by Albany Mayor Kathy Sheehan on
May 30th and May 31st, 2020.

! Mishler, A Need for Disruption, Op-Ed, Albany Times Union, June 10,
2018.  Discusses the theory and practice of non-violent civil disobedience
in the context of the Poor People’s Movement in Albany.

! Mishler, Creative and Informed Representation of Activists in Criminal
Cases, materials prepared for CLE conference at Albany Law School titled
“Advocacy and Activism Today”.  February 2017.

Concluding thoughts - - 

As should be obvious, I am an activist, part of the movement for racial justice. 

I do not expect that all who read through these materials will agree with my opinions or
framework. We don’t have to agree. However, as lawyers, if we are going to effectively,
ethically, and in a client-centered manner  represent individuals engaged in action for racial
justice during this period, it is incumbent upon us to listen, read, think, and be open to
understanding the experiences and positions of our client(s). I particularly urge those who, like
me, are white, to accept the profound gift of this moment to begin, or, for most, to continue a
process of listening, learning, and thinking about the history of racism in this country and the
ways in which our legal system continues to reflect, enforce, and perpetuate white supremacy. 

What are we as lawyers, law students, legal workers compelled to do at this time? Chose
sides. Take a stand. Reject the status quo in the legal system. Listen to and stand with the Black
community and join the creative, courageous, inclusive, transformational, multi-racial, multi-
generational, multi-issue movement Black people in this country are leading and inspiring. Use
our knowledge and skills to advance a bold vision of justice. 

(prepared June 7, 2020)
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C ivic leaders, upset by a series
of disruptive demonstrations
for justice, said, “We recognize

the natural impatience of people who
feel that their hopes are slow in being
realized,” adding that the protests by
“outsiders” were “unwise and un-
timely.” They noted that, “these days of
new hope are (not) days when extreme
measures are justified.” The leaders said
the tactics were “not really very consid-
erate of working-class people who are
just trying to get around,” and that the
demonstrations were led by “protest-
ers who bus and drive into our city to
disrupt it.” They advised the protesters
that there were “better ways to deliver
the message” and proposed to meet with
the activists to try to persuade them to
change their tactics.

The first two of those sentences come
from a 1963 letter by white clergy in Ala-
bama, who were angry at Martin Luther
King, Jr., and other activists regarding a
series of disruptive and confrontational
demonstrations in Birmingham. The
second two depict the response of Alba-
ny Mayor Kathy Sheehan and her chief
of staff, Brian Shea, in 2018, responding
to the Poor People’s Campaign.

It is impossible to tell the difference
between those expressions of hostility.
It’s been said that when historical
events repeat themselves, the first time
is tragedy, the second time farce.

In 2018, a crisis affects every aspect
of the lives of poor and working people.
Around the country, thousands have
joined the Poor People’s Campaign: A
National Call for Moral Revival. Poor
people, clergy, labor activists, fighters
for racial justice, women’s equality, LG-
BTQ rights, and the environment, along
with their comrades, have committed to
six weeks of confrontational yet peace-
ful, nonviolent actions in Washington,
D.C., and in close to 40 state capitals.
These actions call attention to the con-
nected and solvable evils of racism, pov-
erty, militarism, and ecological devasta-
tion, and demand the implementation
of comprehensive solutions. Building
on King’s 1968 Poor People’s Campaign,

the 2018 campaign is modeled on King’s
principles of creative and confronta-
tional nonviolent civil disobedience.

In Albany and other state capitals,
these actions have seen hundreds of
caring, dedicated and loving people
block intersections and otherwise dem-
onstrate that “business as usual” is no
longer acceptable.

Positive change in times of crisis
requires disruption.

Without disruption, workers would
not have the right to organize, African-
Americans would not have won victo-
ries in the civil rights era. Women would
not have won the constitutional right to
vote, control their own bodies or recog-
nition of their right to equality at work.
We would not have ended the terrible
U.S. military involvement in Vietnam.
LGBTQ people would not have had their
human rights recognized.

Strikes are disruptive. The protests
of the 1960s civil rights movement
interfered with business as usual in
Birmingham and cities across the
South. Students made college campuses
ungovernable. Stonewall was labeled a
“riot.” And so on.

And, whenever people have joined
together to demand justice, those in
power have angrily declared that their
tactics were too confrontational.

In 1963, in Birmingham, it was a
tragedy when white clergy implored
King and thousands of brave activists
to be more patient. The protesters were
labeled as outsiders. King was locked
up in the Birmingham jail when white
clergy published an “open” letter, chas-
tising him for the demonstrations in
the streets of Birmingham. King wrote
his famous “Letter from Birmingham
Jail” in response. He showed how their
criticisms were baseless and served no
purpose other than the perpetuation of
the evil of violently enforced segrega-

tion.
In 2018, in Albany, history repeated

itself as Sheehan and Shea went out of
their way to publicly chastise the Poor
People’s Campaign for having caused
some inconvenience.

Nonviolent direct action, in the tradi-
tion of King, causes tension, disruption,
inconvenience and crisis. It does in
2018 as it did in 1963. “There is a type of
constructive nonviolent tension that is
necessary for growth,” King said. “(T)
he purpose of direct action is to create
a situation so crisis-packed that it will
inevitably open the door to negotiation.”

In 1963, King responded to the
argument that he and others were
“outsiders” by clarifying that there were
residents of Birmingham engaged in the
struggle for justice, that he and his staff
were invited to Birmingham by activists
in the city, and, finally, by noting that
there is an “interrelatedness of all com-
munities” and that “injustice anywhere
is a threat to justice everywhere.”

The same holds true for Albany in
2018. Albany is the seat of power in New
York. What happens here resonates
throughout the state. There is nothing
wrong with people joining us in Albany
to fight for justice. Also, far from being
“outsiders,” many of the people involved
in the Poor People’s Campaign live in
Albany.

Similarly, the demand that people
suffering injustice ought to be more pa-
tient is as unjustified in 2018 as it was in
1963 when King observed that there has
never been a “direct-action movement
that was ‘well-timed’ according to those
who have not suffered unduly from the
disease of segregation.”

Rather than holding news confer-
ences or launching tweets to attack
conscientious fighters for justice, Shee-
han and her staff could have better used
that time to read King’s “Letter From
Birmingham Jail.” The opportunity still
exists. Take a few minutes. Read how
King responded to criticisms that sound
terribly close to the words you have spo-
ken. Then, join with your constituents
and their allies in standing up for what
is right.

Mark Mishler is an Albany attorney▶
and longtime civil rights activist. King’s
letter can be read at http://tinyurl.
com/47u7qm

A need for disruption

Wait to craft improved teacher evaluations

You could pick from a long menu
of metaphors to describe New
York’s dysfunctional teacher and

principal evaluation system and be
hard-pressed to go wrong. In consumer
terms, I’d call it a lemon — and it’s clear
to see why it has turned out that way. The
design work was rushed. The construc-
tion phase was piecemeal and fraught
with disputes and delays. Any implied
warranty is long expired.

Shaped by eight years of fast-tracked
legislation and amendments, the Annual
Professional Performance Review sys-
tem today is a confusing and controver-
sial morass of growth measures, rubrics
and observations, blended with an alpha-
bet soup of SLOs and HEDI ratings.

What’s more, APPR is burdensome

for school leaders, a source of anxiety
for teachers and a toxic turnoff for those
considering the teaching profession.
Meanwhile, 90 percent of all teachers
have been rated effective or highly effec-
tive under this system, raising a differ-
ent set of questions about the value and
integrity of the process.

I have come to agree with those who
say federally required grades 3-8 English
Language Arts and math tests should not
be used for measuring teacher perfor-
mance. Results of those tests never were
intended for that purpose — and no num-
ber of convoluted formulas for calculat-
ing “value added measures” or “student
growth scores” is likely to turn those
scores into reliable gauges of a teacher’s
or principal’s impact on student learn-
ing.

Unfortunately, hatred of APPR among

educators and parents has eroded faith
in standardized tests. While the terms
“APPR” and “standardized tests” have
become virtually synonymous in New
York’s political lexicon, in reality, they
are two very different things.

Annual employee performance
reviews should focus on identifying the
things a teacher or principal has been
doing well, as well as areas for improve-
ment and growth. These reviews should
lay the foundation for legitimate face-
to-face conversations about classroom
performance and skills and about
personalized professional development.
The evaluation process should inform a
superintendent’s recommendations for
tenure decisions.

State tests are designed to measure
student achievement against a relevant

Poor People’s Campaign confronts society’s injustices

By Mark Mishler

By Timothy Kremer

Bill’s belated
#MeToo
moment

Book tours can be brutal.
It took 20 years for Bill Clinton to be prop-

erly publicly shamed for the ugly bargain at the
heart of the Clinton operation.

As a politician, the former president was
gifted. James Carville liked to say: “People are
confused. They don’t know which one they like
more, the peace or the prosperity.”

Even Barack Obama,
another talented pol, was
forced to turn to his for-
mer nemesis to help sell
his agenda for his second
term, christening Bill the
“Secretary of Explaining
Stuff.” And if Hillary had
listened to Bill’s urgent
warnings about address-
ing the alienation of white
men in flyover country in
2016, she’d be president.

Bill Clinton was so
popular that, during his cascading scandals
with women, some political analysts on the left
suggested that Americans should look at a com-
mander in chief in terms of private character
and public character, disregarding personal
peccadilloes and giving weight only to policy
decisions. But with the Clintons, the public and
private were always intertwined in an inextri-
cable and unappetizing way.

The desire among his supporters for a liberal
agenda was held hostage to Bill Clinton’s
libertine appetites. Let Bill be regressive and
transgressive with women he was attracted to,
and he would be progressive for all women.

You want enlightened policies for women
and a record number of women in exalted
posts? Then you must endure — and cover up
for — “Saturday Night Bill,” as the dark side of
the president was dubbed.

His wife and other prominent feminists
backed Bill back then, and he and Hillary
always had henchmen who were willing to
smear Bill’s girlfriends and victims as trailer
trash, cash-for-trash, nutty and slutty. (Think
of how the Clinton war room would have
Giuliani-ed a Stormy Daniels in those days.)

So it came as a surprise to him when he
had no more skirts to hide behind when Craig
Melvin asked on the “Today” show whether
his actions in the ’90s would fly in the #MeToo
era. Bill went to his usual go-to: his excellent
record on appointing women. But that Faus-
tian deal of doing good for all women while be-
ing bad with a few was no longer on the table.

“How would you have approached the
accusations differently, or would you have?”
Melvin asked.

“Well,” he replied, “I don’t think it would
be an issue because people would be using the
facts, instead of the imagined facts.”

So here are the facts, which were as clear
20 years ago as they are now. When Monica
Lewinsky came into the Oval Office and
flashed her thong, Bill Clinton should have
said: “Young lady, go back to your office. I am
the president of the United States.” Like Hum-
phrey Bogart in “Casablanca,” Bill should have
been doing the thinking for both of them.

The power differential between a 22-year-
old intern and a 49-year-old boss makes any
sexual interaction wrong. And if you throw in
the fact that he was president — the country’s
parent and someone serving in loco parentis
for the youngest White House staffers — it’s
an inexcusable abuse of power. Gloria Steinem
was off-base when she tried to bolster Clinton
in a Times op-ed as the scandal unspooled,
writing that “welcome sexual behavior is
about as relevant to sexual harassment as bor-
rowing a car is to stealing one.”

It took Lewinsky herself 20 years to sort
through the trauma and start moving beyond
what she calls her PTSD. As she wrote in an
eloquent March Vanity Fair piece, “I’m begin-
ning to entertain the notion that in such a
circumstance the idea of consent might well be
rendered moot.”

It was Trump-level narcissism and selfish-
ness on Bill Clinton’s part to force the high-
ranking women in his inner circle — Hillary,
Madeleine Albright and Donna Shalala — to go
before the cameras and vouch for him when he
knew the truth and could simply have admit-
ted it, rather than lying.

Bill Clinton tried his usual trick of scape-
goating, as he and his co-author, James
Patterson, evoked JFK and LBJ to Melvin.
That was an unpleasant echo of Clinton aides
calling around to reporters during the 1998
spiral to say that JFK had fooled around with
young women at the White House. But by 1998,
feminism had been flowering for 30 years. And
JFK was no role model in that regard.

Lewinsky has finally emerged from the
capricious behavior of Bill Clinton and the
smearing of Clintonworld. And that’s a relief.
And Bill Clinton has learned that his thread-
bare routine of maudlin self-pity and casting
blame on everyone but himself doesn’t work
anymore. And that is a relief. The definition of
“is” doesn’t depend on anything. It just is.

Dowd writes for The New York Times.▶
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“ There is a type of constructive
nonviolent tension that is necessary
for growth. The purpose of direct
action is to create a situation so
crisis-packed that it will inevitably
open the door to negotiation.”

— Martin Luther King Jr.
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People gather May 14 in West Capitol Park for the New York Poor People’s Campaign rally.
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DISORDERLY CONDUCT : (PL 240.20 - Violation) 

§ 240.20. Disorderly conduct:  
 
“A person is guilty of disorderly conduct when, with intent to cause public inconvenience,  
annoyance or alarm, or recklessly creating a risk thereof:  

1. He engages in fighting or in violent, tumultuous or threatening behavior; or  
2. He makes unreasonable noise; or  
3. In a public place, he uses abusive or obscene language, or makes an obscene gesture; or  
4. Without lawful authority, he disturbs any lawful assembly or meeting of persons; or  
5. He obstructs vehicular or pedestrian traffic; or  
6. He congregates with other persons in a public place and refuses to comply with a lawful order  
of the police to disperse; or  
7. He creates a hazardous or physically offensive condition by any act which serves no legitimate  
purpose.”  
Disorderly conduct is a violation.  
 
The main issue with this charge, which is used extensively in both protest and non-protest  
cases, is whether there are sufficient allegations or evidence of an impact on the PUBLIC.  
Many cases have been dismissed or convictions have been reversed for this reason.  
 
Often, even where the charges are based on (5) (blocking traffic) or (6) (failure to disperse)  
the case hinges on the public harm element.  
 
CASES:  
 
People v. Baker, 20 NY3d 354 (2011) The Court of Appeals reversed a conviction where a man  
had engaged in a loud verbal altercation with a police officer, including swearing at him, in a  
public street, and it attracted a number of onlookers.  
 
The Court stated, “The significance of the public harm element in disorderly conduct cases  
cannot be overstated. ... ...[W]e have employed a contextual analysis that turns on consideration  
of many factors, including ‘the time and place...; the nature and character of the conduct; the  
number of other people in the vicinity; whether they are drawn to the disturbance and, if so, the  
nature and number of those attracted; and any other relevant circumstances.’ (Quoting People v.  
Weaver) ...[T]he risk of public disorder does not have to be realized but the circumstances must  
be such that defendant’s intent to create such a threat (or reckless disregard thereof) can be  
readily inferred. ....”  

The Court said that in that case the public outburst was brief, and was limited to a verbal  
altercation between the defendant and a police officer. While a group of bystanders was drawn to  
the confrontation, they were content to watch. The Court said that, “unlike Weaver, there was no  
significant likelihood that defendant’s brief statements - loud though they were - would disrupt  
peace and order in the vicinity.” In addition, yelling obscenities, “unaccompanied by provocative  
acts or other aggravating circumstances” will rarely allow the requisite inference of public harm.  
 



The counterpoint is People v. Weaver, 16 NY3d 123 (2011) where the Court upheld the  
conviction where the defendant was yelling at both his wife and a police officer in a public  
parking lot and street in the early morning in a small village. The Court said there were a number  
of people nearby at a time when quiet was expected. Interestingly, it was not clear if onlookers  
were attracted to the disturbance, as occurred in Baker. One distinction the Court focused on was  
the fact that a verbal altercation solely involving the defendant and the police would rarely result  
in a disorderly conduct conviction. Here the police were called because the defendant was  
already screaming at his wife in public.  
 
More recently there is People v. Gonzalez, 25 NY3d 1100 (2015) where the Court of Appeals 
reversed the conviction and granted suppression, saying there was not even probable cause for an 
arrest for disorderly conduct, where the defendant had shouted obscenities at a police officer in a 
subway station. The Court stated, at 1101: 
 

“Defendant shouted obscenities at police officers in a subway station in 
Manhattan, [2]  provoking looks of surprise and curiosity from some passengers and 
evasive movements from others. The officers followed defendant to another level of the 
station, where a police sergeant prevented him from leaving. The sergeant observed an 
illegal knife on defendant's person and arrested him.  
*** 

Here, … there is no record support for the motion court's determination that 

defendant's rant against the police officers constituted the crime of disorderly conduct. " 
'[A] person may be guilty of disorderly conduct only when the situation extends beyond 
the exchange between the individual disputants to a point where it becomes a potential or 
immediate public problem' " (People v Baker, 20 NY3d 354, 359-360, 984 NE2d 902, 
960 NYS2d 704 [2013]), quoting People v Weaver, 16 NY3d 123, 128, 944 NE2d 634, 
919 NYS2d 99 [2011]).” 

 
The Appellate Term decided People v. Canjura, 2014 WL 6980429 (App. Term, 2nd Dep’t 

2014), reversing convictions for disorderly conduct (and resisting and harassment), finding (as to 
discon) that the Information was facially insufficient because it did not allege that anyone was 
drawn to the altercation.  
 
In People v. McMillon 2015 WL 94817 (3rd Dep’t 2014) the 3rd Dep’t upheld a discon 
conviction where police were called to a disturbance and D came to the door and started 
swearing at the cop - in front of her children and some neighbors - she then made a rude gesture  
at him. It may have upheld because apparently she was so out of line and the cop kept trying to  
calm her down to no avail – so a longer time period than some other cases.  
 
(5) Blocking Vehicular or Pedestrian Traffic  
 
In People v. Jones, 9 NY3d 259 (2007), the Court reversed the conviction (the defendant had  
pled guilty and the conviction had been upheld by the appellate court) and held that standing in  
the middle of a sidewalk so people have to walk around you does not constitute blocking  
pedestrian traffic with the public harm element. This seems obvious but it wasn’t to the 1st 

Dep’t.  



 
In People v. Pesola, 37 Misc.3d 569 (NYC 2012), an OWS case, the court held that, on a motion  
to dismiss for facial insufficiency, the allegations that the defendant was part of a crowd jumping  
up and down on a public sidewalk, causing people to go into the street to walk around them, 
were NOT enough to go forward under (5) (blocking traffic). (But it was enough to go forward 
under [6] - failure to disperse).  
 
(6) Failure to Disperse  
 
In People v. Johnson, 22 NY3d 1162 (2014) the Court recently held that where the defendant and  
3 other men, alleged to be gang members, stood on a street corner and refused to move when told  
by police to leave the area, this was not enough because there was insufficient evidence of the  
public harm element. (I would prefer if they had said that an order to disperse was not lawful  
under these circumstances, but at least they reached the right result.)  
 
In Pesola, supra, the court said that where defendant was part of a crowd jumping up and down  
on a public sidewalk, causing people to go into the street to walk around them, the allegation that  
he did not move when told by police to disperse was enough to go forward with the charge.  
 
In People v. Diaz, 39 Misc.3d 1237(A) (Kings Co. Crim Ct. 2013) (a protest case) the court  
granted a motion to dismiss in the interest of justice, stating, “a video ... showed that the  
defendants were peaceably assembled and did not attempt to prevent anyone from ingress and  
egress [they were standing in front of the door of a police station.] If there was no justifiable  
reason for the protesters to move, then it cannot be said that the police’s order to disperse was  
lawful.” This is good language, but it was a lower court and it was part of a decision dismissing  
in the interest of justice, not on the sufficiency of the evidence.  
 
In People v. DeJesus, 2015 N.Y. Misc. LEXIS 3410 (Queens CO 2015) the court said “In the 

instant case the defendant was standing with four other individuals on the sidewalk, was asked to 
move, and refused. The court finds that these factual allegations do not support, for pleading 
purposes, the count of disorderly conduct (see People v Coley, 38 Misc 3d 1220[A], 967 
N.Y.S.2d 868 [Crim. Ct. New York County 2013]). …”   
 

RESISTING ARREST: PL 205.30 (“A” Misdemeanor) 

§ 205.30. Resisting arrest:  
 
“A person is guilty of resisting arrest when he intentionally prevents or attempts to prevent a  
police officer or peace officer from effecting an authorized arrest of himself or another person.”  
 
Resisting arrest is a class A misdemeanor.  
 
With this charge, the main issue is often whether there were sufficient allegation of an  
authorized underlying arrest. There have to be non-hearsay evidentiary allegations.  
 
Also, it is still unclear whether going limp can be a basis for a resisting arrest charge.  



People who affirmatively do something, like move their body back and forth, etc, can be  
charged with resisting, but the cases are divided on going limp/ purely passive resistance.  
 
CASES:  
 
People v. Alejandro, 70 NY2d 133 - there must be non-hearsay evidentiary allegations of an  
authorized underlying arrest. The Alejandro court stated:  
 
“The misdemeanor information for resisting arrest was unquestionably insufficient on its  
face. ... It is an essential element of the crime of resisting arrest that the arrest be  
authorized and, absent proof that the arresting officer had a warrant or probable cause  
to arrest defendant for commission of some offense, a conviction cannot stand. Thus, to  
comply with the statute, the factual portion of the information for resisting arrest must  
contain ‘[non-hearsay] allegations [which would] establish, if true’ that the underlying  
arrest was authorized. These essential allegations are omitted from the information here.  
...” Alejandro, supra, at 134-136, citations deleted and emphasis supplied.  
 
People v. DeJesus, 34 Misc.3d 141(A) (App. Term 2nd Dep’t 2012) - there was no authorized  
arrest (so the resisting conviction - based on a guilty plea - was reversed) where the allegations  
as to disorderly conduct were insufficient as to the public harm element.  
 
Re “going limp” and related allegations  
 
People v. Lepard, 83 AD3d 1214 (3rd Dep’t 2011) - The 3rd Dep’t upheld a conviction for  
Resisting where the defendant went to the scene of a traffic stop and apparently yelled at and  
threatened the person who was stopped (who he may have suspected of having stolen his car  
stereo). The defendant then drove away but the cop tracked him down and told him he was under  
arrest for discon. When the cop tried to cuff him, D turned away and put his hands out of reach.  
The court said there was probable cause for the arrest and thus the arrest (for discon and  
obstructing at the traffic stop) was authorized - because the cop “could have reasonably 

believed” there was enough for the public harm element of discon.) This seems to be a different 

standard than what was required for facial sufficiency in the Court of Appeals cases on both 
Discon and Resisting but leave to appeal was denied.  
 
People v. McDaniel, 154 Misc. 2d 89 (2nd Dep’t 1992) The Second Department held in this 

antiabortion protest case that going limp does not constitute resisting arrest. That is, as long as 
the person does not “affirmatively act” to resist the arrest. There can be a fine line here, i.e. 

moving your arm slightly away from the handcuffs etc, and can come down to credibility issues - 
your word against the cop’s. However, in order for the accusatory instrument to be facially 

sufficient, there must be allegations of more than simply going limp.  
 
People v. Arbeiter, 169 Misc. 2d 771 (1st Dep’t 1996) Here, the First Department followed  
McDaniel and held that going limp is not resisting arrest.  
 
People v. Canjura, 2014 WL 6980429 (App Term 2nd Dep’t 2014) - the resisting conviction was  
reversed as against the weight of the evidence where the court stated, “defendant was in the  



process of complying with the arresting officer’s order to leave the premises when that officer  
grabbed defendant’s shoulder from behind. Defendant responded thereto by merely pulling 

away.  
Moreover, the officer testified that he had never told the defendant he was under arrest prior to  
grabbing him....” (Interestingly, the court also said that even if that conviction hadn’t been  
against the weight of the evidence, it would have been reversed based on the failure to charge  
justification as to that charge.)  
 
People v. Berardi, 180 Misc.2d 922 (NYC Crim Ct 1999) (court upheld resisting where D  
chained herself to a steel pipe and said that was different from just going limp without doing  
that.)  
 
People v. Bauer, 161 Misc. 2d 588 (Watertown City Court 1994) (going limp does constitute  
Resisting.)  
 

OBSTRUCTION OF GOVERNMENTAL ADMINISTRATION IN THE SECOND 
DEGREE (OGA)(PL 195.05 - “A” Misdemeanor) 

 
§ 195.05. Obstructing governmental administration in the second degree  
 
“A person is guilty of obstructing governmental administration when he intentionally obstructs,  
impairs or perverts the administration of law or other governmental function or prevents or  
attempts to prevent a public servant from performing an official function, by means of  
intimidation, physical force or interference, or by means of any independently unlawful act, or 
by means of interfering, whether or not physical force is involved, with radio, telephone, 
television or other telecommunications systems owned or operated by the state, or a county, city, 
town, village, fire district or emergency medical service or by means of releasing a dangerous 
animal under circumstances evincing the actor's intent that the animal obstruct governmental  
administration.”  
 
Obstructing governmental administration is a class A misdemeanor.  
 
This charge is tricky -there has to be physical interference but that doesn’t always mean a  
lot -sometimes it can be approaching a scene or being in the vicinity of a scene and saying  
something (like ‘the cops are here’). The police also have to be performing an official  
authorized function, but that element is usually satisfied.  
 
Refusing to cooperate with police by not answering questions, or even by running away  
does NOT constitute Obstruction (but running away does constitute Resisting).  
 
CASES:  
 
Not enough physical interference -People v. Case, 42 NY2d 98 (1977). This case held that in  
order to constitute obstruction, there would have to be physical interference - with an official  
governmental function. Here, the defendant sent a CB message regarding the location of a  
speedtrap - this was not considered obstruction. However, this is in contrast to Davan L., below.  



 
Enough physical interference -Matter of Davan L, 91 NY2d 88 (1997) In this case, a young  
man was convicted of obstruction (or the equivalent in Family Ct) for yelling “5.0! - Cops!” to  
warn supposed drug dealers of the presence of police. The court said this was “physical” because  
it caused a physical reaction - ie a bunch of people left the area. (To me it seems the same as  
Case but occurred 20 years later with an African-American defendant in a drug case...)  
 
Enough physical interference -People v. Dumay, 23 NY3d 518 (2014). This very recent case  
upheld the facial sufficiency of an OGA charge where the defendant was alleged to have slapped  
the trunk of a police car and then stood behind the car “preventing the police from patrolling.”  
This was said to be enough even though the charge didn’t say the car couldn’t move forward.  
 
Enough physical interference -In re Joshua C., 289 AD2d 1095 (4th Dep’t 2001). The 4th  
Dep’t upheld an OGA adjudication where the police were called to a domestic dispute between  
the respondent’s parents, and they told him to leave the scene - he refused and “continued his  
disruptive behavior” - he was arrested when he approached a deputy trying to restrain his 
brother. So he was on the scene and somehow being disruptive and then approached - it didn’t 

say how he was being disruptive or how close he approached - but this was said to be enough.  
 
Not enough physical interference -In re Kendall R,, 71 AD3d 553 (1st Dep’t 2010). More  
recently, the 1st Dep’t reversed the OGA adjudication where the kid was either fighting or 

playing with some other people, failed to leave when told to do so by police, and then swore at 
police when pushed against a wall. The court said “Appellant did not struggle or do anything to  
interfere with police, and he did not intrude himself into, or get in the way of, an ongoing police  
activity. ... Any physical contact between appellant and an officer was initiated by the officer.  
Appellant’s failure to comply with the order to disperse, without more, lacked the requisite  
intentional physical component.”  
 
Not enough physical interference : -Hilderbrandt v NYC, 2014 WL 4536737 (EDNY 2014) - 
This very recent fed civil rights case examined whether there was probable cause to arrest the 
plaintiff for OGA, looking at several NY cases and saying, “[t]he physical [interference] 

requirement need not be satisfied by the use of physical force, but can be met instead by physical 
encroachment on police officers’ work or by the performance of threatening and distracting 

movements near officers. The court cited People v. Baltes, 75 AD3d 656 (3rd Dep’t 2010) where 

an OGA conviction was upheld when D came ‘increasingly closer to’ police engaged in a lawful 
function and ‘continued to interfere’ after being told to remain quiet.  
The federal court said “Failing to obey a police order, in itself, will not satisfy the requirements  
of the statute. However, ‘[w]hen failing to obey the order creates some other hazard or  
interference, it can rise to the [requisite] level. ... These cases typically involve words that have  
an interfering effect combined with unwarranted physical intrusion into an area of police  
activity.” ... Such cases, however, have not disturbed the rule that ‘words alone, even abusive  
ones, cannot give rise to probable cause to arrest for [OGA] as a matter of law.”  
 
In this case there was no probable cause for arrest where the plaintiff had approached police to  
ask a question about what the police were doing with a tenant of his, and than continued to  
calmly explain his position after the officer told him to move away. It seems that if he had been  



less calm (or the court had been less sympathetic to him for whatever reason) this could easily  
have gone the other way.  
 
In People v. Dejesus, 2015 N.Y. Misc. LEXIS 3410 (Queens CO 2015) refusing to leave the 
sidewalk was not enough – the Court stated, “The information alleges that the defendant 
blocked [*5]  pedestrian traffic with five others on a sidewalk, blocking pedestrian traffic during 
a homicide investigation and refused to leave. The Court finds, such allegations, without more, 
do not sufficiently allege any attempt or actual obstruction of an official function. Accordingly, 
the count of Obstructing Governmental Administration in the Second Degree under PL § 195.05 
is insufficient.” 
 
People v. Syska, NYLJ 1202563856163 at 1 (Dist., Suffolk Co. 2012). The court dismissed OGA  
(and Resisting) charges as facially insufficient where “the defendant did try to push past [the 
cop] in an effort to avoid to answer questions and kept screaming ‘do you have a warrant?’” The 

court said that there was not enough because the allegation was that D’s intent was not to answer  
questions. This could easily have gone the other way, and probably would have, if the cop had  
worded the allegations a little differently.  
 
People v. Ferrreira, 10 Misc.3d 441 (NYC Crim Ct 2005). Here, the court dismissed the OGA  
(and Discon and Resisting) charges for facial insufficiency where D walked away when police  
told him to stay and answer questions about a shooting where he was a witness but not a suspect.  
There was no probable cause to detain him under People v, DeBour, 40 NY2d 210, and so he had  
a right to leave under People v. Howard, 50 NY2d 583.  
 
People v. Bryan, 190 Misc. 2d 818 (Poughkeepsie 2002) This case held that running away from  
the police - even if you are a suspect and they have a right to chase you - is not obstruction,  
although it would constitute resisting arrest. People v. Tillman, 184 Misc. 2d 20 (2000) said the  
same thing.  
 
Going limp -People v. McDaniel, 154 Misc. 2d 89 (2nd Dep’t 1992) This case said the same  
about OGA as is did with respect to resisting arrest - that going limp does not constitute  
obstruction. The court stated: “...the [physical] interference must be accompanied by some  
inaction or omission, and in the absence of an independent duty to cooperate and walk to the bus  
for arrest, the omission to act is not an offense.”  
 
No Authorized Function -People v. Stewart, 32 Misc.3d 133(A) (App Term, 2nd Dep’t 2011).  
The court reversed convictions for OGA (and resisting and discon) based on legal insufficiency  
where there was insufficient evidence as to an authorized function. The police had told D to 
leave a court building which was generally open to the public at that time and she refused and 
then struggled with police. It was not established that the officer had the authority to close the  
building, so the court said there was insufficient evidence that the order to leave was authorized.  
 
In People v. Ford, 2016 N.Y. Misc. LEXIS 2658 (Bronx Co 2016) the court also found 
insufficient allegations of an “official function” where it was only alleged that the officer was 
performing his shift.  
 



Also, in People v. Cofield, 2015 N.Y. App. Div. LEXIS 6390 (2nd Dep’t 2015) the court likewise 

found no official function where the police pursuit of the defendant was unauthorized.  
 
Public Servant 
 
In People v. Wilson, 2015 N.Y. Misc. LEXIS 4246 (Bronx Co. 2015) there was no OGA where 
there was no proof the defendant knew  the plainclothes officer was a police officer.   
 
TRESPASS PL 140.05 - Violation (Simple Trespass) and CRIMINAL TRESPASS IN THE 

THIRD DEGREE PL 140.10 (“B” misdemeanor -in a building or enclosed area) 

 
§ 140.05. [Simple] Trespass:  
 
“A person is guilty of trespass when he knowingly enters or remains unlawfully in or upon  
premises.”  
 
Trespass is a violation.  
 
§ 140.10. Criminal trespass in the third degree:  
 
“A person is guilty of criminal trespass in the third degree when he knowingly enters or remains  
unlawfully in a building or upon real property  
 
(a)which is fenced or otherwise enclosed in a manner designed to exclude intruders; or (various  
other sections involving, for example, schools and railroads)  
Criminal trespass in the third degree is a class B misdemeanor. 
 
CASES:  
 
Here, if the property is not open to the public, the evidence has to show that the person had  
reason to know they were not allowed to be there, either because it was conspicuously  
posted, or because that fact was communicated to them.  
 
If the property is public, but the defendant has been banned, the ban must not be based on  
the defendant’s constitutionally or statutorily protected activity. People v. Leonard, 62  
NY2d 404 (1984).  
 
BUT the place in Leonard was a public university, as opposed to private property often open to  
the public, such as a mall, where people can be banned for engaging in First Amendment  
activity. See Downs v. Town of Guilderland, 70 A.D.3d 1228 (3rd Dep’t 2010) where the Third  
Dep’t, following the Court of Appeals in Shad Alliance v. Smith Haven Mall, 66 NY2d 496  
(1985) held that first amendment rights don’t apply at malls because there is said to be  
insufficient “state action.”  
 
If the property is partly open to the public, the person can be charged with trespass if they  
enter into the portion of the property not open to the public. See People v. Gaines, 74 NY2d  



358 (1989).  
 
A person who has a reasonable belief that they are licensed to be on premises can’t be  
convicted of trespass. People v. Basch, 36 NY2d 154. But in People v. Jackson, 38 AD3d 1052  
(3rd Dep’t 2007) the court said that under the circumstances it wasn’t reasonable for D to think 

he could go back to his old girlfriend’s place to get his stuff.  
 
 
Criminal Trespass - re “fenced or otherwise enclosed in a manner designed to exclude  
intruders” applies to buildings - in People v. Moore, 5 NY3d 725 (2005) the Court of Appeals  
upheld the dismissal of this charge where the accusatory instrument did not allege that the  
building in question was fenced or otherwise enclosed in a manner designed to exclude  
intruders. The Court pointed out that the word “premises” in the Simple Trespass statute includes  
buildings, so in order for it to be more serious, it had to be more than just a “building.” But the  
writer of the McKinney’s Practice Commentary thinks this doesn’t make sense and that the  
Legislature should fix it.  
 
Moore was followed in People v. O'Leary, 41 Misc.3d 144(A) (App Term 2nd Dep’t 2013) (and  
some other cases) where a criminal trespass conviction in a stairway was vacated for this reason.  
And see People v. James, 28 MIsc.3d 345 (NY Co. 2010) (charge of Criminal Trespass in the  
third degree dismissed as facially insufficient).  
 

In People v. Crespi, 2017 N.Y. Misc. LEXIS 113 (NY Co. 2017) the court found that a fenced 
playground did not suffice, stating, “The allegation that defendant was observed inside a 
playground that was enclosed by a fence does not permit a reasonable inference that defendant's 
presence inside the playground was unlawful. A Fence may serve many purposes. In the case of 
a playground, a fence may be designed to secure children and confine play activity. Whether the 
fencing around a place is designed to exclude intruders depends on the facts and circumstances 
of each place. Absent additional facts, the court may not reasonably infer that the fence around 
the playground referenced in the information was designed to exclude intruders.” 

  
LOITERING by wearing a mask PL 240.35(4) 

Pl 240.35(4) provides “4. Being masked or in any manner disguised..., loiters, remains or  
congregates in a public place with other persons so masked ...; except that such conduct is not  
unlawful when it occurs in connection with a masquerade party or like entertainment if, ...  
permission is first obtained from the police...”  
 
First, similar to Disorderly Conduct, this must occur in a public place.  
 
Secondly, it sounds as though, by use of the phrase “with other persons” that there must  
be at least 3 people congregating together wearing masks.  
 
Third, the exception for a “masquerade party or like entertainment” can sometimes be  
invoked successfully. 



The New York cases involving interpretation of PL 240.35(4) all involve large  
groups of people who covered their faces (with hoods or bandanas) during a demonstration with  
the intent to obscure their identities. See, i.e., Church of the Ku Klux Klan v. Kerik, supra;  
People v. Aboaf, 187 Misc.2d 173 (NY Co. 2001); People v. Bull, 5 Misc.3d 39 (App. Term, 1st  
Dep’t 2004). The Second Circuit stated in Kerik, at 205, that the statute was “aimed at deterring  
violence.” In Bull, supra, at 41, the court noted that the defendants were likely trying to conceal  
their identity because they were in possession of items such as “…paint-filled balloons and metal  
‘slingshot’-type ‘cans’ used for ‘hurling’ such balloons.”  
 
The Loitering statute contains an exception when permission is obtained for a “masquerade party 

or like entertainment.” Tt has been held that a street theater protest falls within this exception and 
qualifies as “like entertainment.” Schumann v. New York, 270 F. Supp. 730 (SDNY 1967). That 

case involved the Bread and Puppet Theatre, which performed in New York City.  
 

FIRST AMENDMENT, OVERBREADTH AND VAGUENESS 

There have been several cases which had held that anti-mask statutes such as this one  
violate the First Amendment – and/or are unconstitutionally overbroad and vague -when they are  
not construed to require an intent to conceal one’s identity or an intent to harm others in some  
way. Church of the American Knights of the Ku Klux Klan v. City of Erie, 99 F. Supp.2d 583  
(WDPA 2000) (an anti-mask ordinance, even though it contained several other intent  
requirements, was unconstitutionally overbroad and vague due to its impact on First Amendment  
protected speech); American Knights of the Ku Klux Klan, 50 F. Supp.2d 835 (NDIN 1999) (an  
anti-mask ordinance, even though it required an intent to conceal one’s identity, violated the  
First Amendment); Aryan v. Mackey¸462 F.Supp. 90 (NDTX 1978) (University could not 
prevent students from wearing masks at protest – they had a First Amendment right to do so); 
Robinson v. Florida, 393 So.2d 1076 (Sup. Ct. FL 1981) (Florida’s high court held that a nearly 
identical anti-mask statute was unconstitutionally overbroad); Daniels v. State, 448 SE2d 185 
(Sup. Ct. GA 1994) (Georgia’s high court construed a very similar anti-mask statute to require an 
intent to conceal one’s identity and knowledge that one’s actions are intimidating); Hernandez v.  
Commonwealth, 406 SE2d 398 (Ct. App. VA 1991) (VA appellate court construed a very similar  
anti-mask statute to require an intent to conceal one’s identity); Ghafari v. Municipal Court, 87  
Cal.App.3d 255 (Ct. of Appeal, 1978) (CA appellate court held that an anti-mask ordinance, 
even though it required an intent to conceal one’s identity, was unconstitutionally overbroad and  
vague in violation of the First Amendment.)  
 

INAPPROPRIATE ORDERS OF PROTECTION 

Some  jurisdictions have started to grant orders of protection (OOPs) under CPL 530.10 and 
530.13 (which are supposed to be used to protect a victim of a crime, or certain witnesses) to 
improperly keep protestors away from certain places. In DeWitt Town Court, these OOPs have 
been granted to “protect” the Commander of Hancock Air Base (where drones are flown to kill 
people in Afghanistan and elsewhere) and keep drone protestors away from the base, with the 
threat of a misdemeanor contempt violation. (They have been “stay away” orders.) This is 
currently at the Court of Appeals in People v. Grady Flores. 
 
CPL 530.13 (1) provides that OOPs can be issued “for good cause shown.” (Preconviction  



they are “temporary” and once the case is resolved, the temporary OOP becomes a  
nullity and if there is a conviction, a “permanent” OOP may be issued.  
 
According to CPL 530.13(4) for a felony conviction, the OOP may last for up to eight  
years from the sentencing or the person’s release from incarceration (whichever is later). For an  
“A” misdemeanor, it can last up to five years, and for any other offense, it can last up to two  
years.  
 
CASES  
 
Inappropriate protected party  
 
People v. Konieczny, 2 NY3d 626 (2004) trial court has no authority to issue OOP for someone  
who was not a victim or witness  
 
People v. Raduns, 70 AD3d 1355 (4th Dep’t 2010) - trial court had no authority to issue OOP for  
someone who was not a victim or witness.  
 
People v. Somerville, 72 AD3d 1285 (3rd Dep’t 2010) - Permanent OOP could not be issued for  
witness who testified at trial but did not actually witness the offense for which D was convicted.  
 
People v. Collier, 35 AD3d 1037 (3rd Dep’t 2006) - OOP could not be issued in favor of people  
who were not victims or witnesses.  
 
McKeon v. Heath, 2013 WL 5818591 (EDNY 2013) OOP could not be issued in favor of people  
who were not victims or witnesses. (But they were not considered part of the sentence so they  
didn’t render it invalid.)  
 
People v. Shultis, 61 AD3d 1116 (3rd Dep’t 2009) - OOP was overbroad in that it directed D to  
 
stay away from all individuals under 18 rather than just victims or witnesses.  
 
Contempt charges based on invalid OOPs  
 
If the OOP is not challenged in the trial court, the issue of its validity may not be raised on  
appeal of that case (or a contempt case based on violating it). People v. Konieczny, 2 NY3d  
626 (2004)  
 
But in Konieczny the Court also said that even though the D didn’t challenge the OOP [the  
challenge was based on the protected party not being a victim or witness] he could challenge it in  
the contempt case. (The problem was that he didn’t do that, pleading guilty to contempt and then  
raising the issue on appeal for the first time.) The Court said, “FN1 -..Defendant apparently did  
not object to the order of protection when it was issued in the [earlier case] ... In a later contempt  
proceeding, defendant remained free to pursue the argument that the order of protection was not  
properly issued, notwithstanding his failure to appeal in the earlier proceeding.”  
 



In People v. Trombley, 91 AD3d 1197 (3rd Dep’t 2012), the 3rd Dep’t similarly held that D  
couldn’t challenge an OOP - in a contempt case - for the first time on appeal.  
 
In People v. Panetta, 41 Misc.3d 614 (Middletown City Ct 2013) the Court dismissed a contempt  
charge where the underlying OOP was not valid in that it was granted in favor of people  
(employees at animal rescue operations) who were not victims or witnesses. The court said as  
such, it was “not a lawful mandate” and could not be the basis for a contempt charge. See also  
People v. Muchuca, 43 Misc.3d 1220(A) (NYC Crim Ct. 2014).  
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ABSTRACT

This Article introduces to legal scholarship the first sustained discussion of prison abolition and what I will call a “prison
abolitionist ethic.” Prisons and punitive policing produce tremendous brutality, violence, racial stratification, ideological rigidity,
despair, and waste. Meanwhile, incarceration and prison-backed policing neither redress nor repair the very sorts of harms they
are supposed to address--interpersonal violence, addiction, mental illness, and sexual abuse, among others. Yet despite persistent
and increasing recognition of the deep problems that attend U.S. incarceration and prison-backed policing, criminal law
scholarship has largely failed to consider how the goals of criminal law--principally deterrence, incapacitation, rehabilitation,
and retributive justice--might be pursued by means entirely apart from criminal law enforcement. Abandoning prison-backed
punishment and punitive policing remains generally unfathomable. This Article argues that the general reluctance to engage
seriously an abolitionist framework represents a failure of moral, legal, and political imagination. If abolition is understood
to entail simply the immediate tearing down of all prison walls, then it is easy to dismiss abolition as unthinkable. But if
abolition consists instead of an aspirational ethic and a framework of gradual decarceration, which entails a positive substitution
of other regulatory forms for criminal regulation, then the inattention to abolition in criminal law scholarship and reformist
discourse comes into focus as a more troubling absence. Although violent crime prevention and proportional punishment of
wrongdoing purportedly justify imprisonment, this Article illuminates how the ends of criminal law might be accomplished in
large measure through institutions aside from criminal law administration. More specifically, this Article explores a form of
grounded preventive justice neglected in existing scholarly, legal, and policy accounts. Grounded preventive justice offers a
positive substitutive account of abolition that aims to displace criminal law enforcement through meaningful justice reinvestment
to strengthen the social arm of the state and improve human welfare. This positive substitutive abolitionist framework would
operate by expanding social projects to prevent the need for carceral responses, decriminalizing less serious infractions,
improving the design of spaces and products to reduce opportunities for offending, redeveloping and “greening” urban spaces,
proliferating restorative forms of redress, and creating both safe harbors for individuals at risk of or fleeing violence and
alternative livelihoods for persons subject to criminal law enforcement. By exploring prison abolition and grounded preventive
justice in tandem, this Article offers a positive ethical, legal, and institutional framework for conceptualizing abolition, crime
prevention, and grounded justice together.
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*1158  INTRODUCTION

At bottom, there is one fundamental question: Why do we take prison for granted? . . . The most difficult and urgent challenge
today is that of creatively exploring new terrains of justice, where the prison no longer serves as our major anchor.

-Angela Davis, Are Prisons Obsolete? 1

[P]reventive justice is, upon every principle of reason, of humanity, and of sound policy, preferable in all respects to punishing
justice . . . .

-William Blackstone, Commentaries on the Laws of England 2

In 1973, the U.S. Department of Justice sponsored a National Advisory Commission on Criminal Justice Standards and
Goals to study the “American Correctional System,” and after extensive research and analysis, the Commission published a

report concluding that U.S. prisons, juvenile detention centers, and jails had established a “shocking record of failure.” 3  The

Commission recommended a moratorium on prison construction to last ten years. 4  Instead, as a vast and compelling body
of scholarship attests, in the years to follow, both prison construction and the U.S. prison population-- characterized by stark

racial disparities--boomed. 5  Forty years later, one in every thirty-five American adults was under criminal supervision of some

form. 6  Penal intervention had become even more alarmingly prevalent among African American men. According to some

estimates, one of every three young African American men may expect *1159  to spend part of his life in prison or jail. 7  In
2009, Senator Jim Webb tried and failed to establish another National Criminal Justice Commission, though numerous experts

testified that U.S. prisons and jails were still “broken and ailing,” 8  a “national disgrace,” 9  and reflected rampant “horrors” of

sexual abuse and violence 10 --in short, that U.S. prisons and jails were in a state of “crisis.” 11
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Apart from the inhumanity of incarceration, there is good reason to doubt the efficacy of incarceration and prison-backed
policing as means of managing the complex social problems they are tasked with addressing, whether interpersonal violence,

addiction, mental illness, or sexual abuse. 12  Moreover, beyond *1160  prisons and jails, broader reliance on punitive policing
to handle myriad social problems leads to routine use of excessive police force and to volatile, often violent, police-citizen

relations. 13

Yet, despite persistent and increasing recognition of the problems that attend incarceration and punitive policing in the United
States, criminal law and criminological scholarship almost uniformly stop short of considering how the professed goals of
the criminal law--principally deterrence, incapacitation, rehabilitation, and retributive justice--might be approached by means

entirely apart from criminal law enforcement. 14  Abandoning carceral punishment and punitive policing remains generally

unfathomable. 15

*1161  If prison abolition is conceptualized as an immediate and indiscriminate opening of prison doors--that is, the imminent
physical elimination of all structures of incarceration--rejection of abolition is perhaps warranted. But abolition may be
understood instead as a gradual project of decarceration, in which radically different legal and institutional regulatory forms
supplant criminal law enforcement. These institutional alternatives include meaningful justice reinvestment to strengthen the
social arm of the state and improve human welfare; decriminalizing less serious infractions; improved design of spaces and
products to reduce opportunities for offending; urban redevelopment and “greening” projects; proliferating restorative forms
of redress; and creating both safe harbors for individuals at risk of or fleeing violence and alternative livelihoods for persons
otherwise subject to criminal law enforcement. When abolition is conceptualized in these terms--as a transformative goal of
gradual decarceration and positive regulatory substitution wherein penal regulation is recognized as morally unsustainable--then

inattention to abolition in criminal law scholarship and reformist discourses comes into focus as a more troubling absence. 16

Further, the rejection of abolition as a horizon for reform mistakenly assumes that reformist critiques concern only the occasional,
peripheral excesses of imprisonment and prison-backed policing rather than more fundamentally impugning the core operations
of criminal law enforcement, and therefore requiring a departure from prison-backed criminal regulation to other regulatory
frameworks.

This Article thus introduces to legal scholarship the first sustained discussion of what I will call a “prison abolitionist framework”
and a “prison abolitionist ethic.” By a “prison abolitionist framework,” I mean a set of principles and positive projects oriented
toward substituting a constellation of other regulatory and social projects for criminal law enforcement. By a “prison abolitionist
ethic,” I intend to invoke and build upon a moral orientation elaborated in an existing *1162  body of abolitionist writings
and nascent social movement efforts, which are committed to ending the practice of confining people in cages and eliminating

the control of human beings through imminently threatened police use of violent force. 17  I argue that abolition in these terms
issues a more compelling moral, legal, and political call than has been recognized to date.

Prison abolition--both as a body of critical social thought and as an emergent social movement--draws on earlier abolitionist

ideas, particularly the writings of W.E.B. Du Bois on the abolition of slavery. 18  According to Du Bois, to be meaningful,
abolition required more than the simple eradication of slavery; abolition ought to have been a positive project as opposed to

a merely negative one. 19  Du Bois wrote that simply declaring an end to a tradition of violent forced labor was insufficient to

abolish slavery. 20  Abolition instead required the creation of new democratic forms in which the institutions and ideas previously
implicated in slavery would be remade to incorporate those persons formerly enslaved and to enable a different future for all

members of the polity. 21  To be meaningful, the abolition of slavery required fundamentally reconstructing social, economic

and *1163  political arrangements. 22  In the aftermath of slavery in the United States, reconstruction fell far short of this

mark in many respects, and criminal law administration played a central role in the brutal afterlife of slavery. 23  The work of
abolition remained then--and arguably still remains today--to be completed. Confronting criminal law's continuing violence is
an important part of that undertaking.
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Along these lines, then, a prison abolitionist framework involves initiatives directed toward positive rather than exclusively
negative abolition. A prison abolitionist framework entails, more specifically, developing and implementing other positive
substitutive social projects, institutions, and conceptions of regulating our collective social lives and redressing shared
problems-- interventions that might over the longer term render imprisonment and criminal law enforcement peripheral to
ensuring relative peace and security. Efforts of prison abolitionist organizations, such as Critical Resistance and the Prison
Moratorium Project, to both oppose imprisonment and enable access to food, shelter, community-based mediation, public

safety, and well-being without penal intervention exemplify this orientation towards positive abolition. 24  Conceived of as such,
abolition is a matter both of decarceration and substitutive social--not penal-- regulation.

*1164  In contrast to leading scholarly and policy efforts to reform criminal law, abolition decidedly does not seek merely to
replace incarceration with alternatives that are closely related to imprisonment, such as punitive policing, noncustodial criminal

supervision, probation, civil institutionalization, and parole. 25  Abolition instead entails a rejection of the moral legitimacy of
confining people in cages, whether that caging is deemed “civil” or whether it follows a failure to comply with technical terms

of supervised release or a police order. 26  So too the positive project of abolition addressed in this Article is decidedly not an

effort to replicate the institutional transfer that occurred in the aftermath of the deinstitution-alization of mental institutions. 27

An abolitionist framework requires positive forms of social integration and collective security that are not organized around
criminal law enforcement, confinement, criminal surveillance, punitive policing, or punishment.

This distinction between substitutive nonpenal social regulation and noncustodial (but still criminal) supervision is an important
one because the use of quasi-criminal noncustodial supervisory preventive measures dramatically increased alongside (and

as an extension of) prison-based punishment during the late twentieth and early twenty-first centuries. 28  These purportedly
preventive measures include stop and frisk policing, noncustodial criminal supervision, registration requirements for people

convicted of certain crimes (especially sex-related offenses), 29  and preventive detention. 30  These punitive preventive
measures-- often referred to as “preventive justice” interventions--have *1165  generated a body of predominantly critical

scholarship. 31  This critical scholarship identifies how these contemporary punitive preventive interventions eviscerate
important liberty interests and violate basic criminal rule of law principles, primarily by imposing significant adverse

consequences before a meaningful, procedurally regular finding of guilt. 32  Much of this work also considers what procedural

protections would be required to render such preventive restraints more just. 33

Yet, just as scholars addressing overincarceration and overcriminalization in the United States tend to not consider abolition as
a reformist framework, or to engage reformist strategies that operate entirely separate from criminal law enforcement, so too
the preventive justice literature hardly entertains preventive justice's possible manifestations outside the context of criminal and

quasi-criminal law enforcement or punitive prevention. 34  Nor does this important body of work, for the most part, consider
how the problems associated with punitive prevention (from its procedural laxity to its broader injustice) run from peripheral

exercises of punitive preventive measures all the way to criminal law enforcement's core practices. 35

But preventive justice, in its overlooked iterations--outside the criminal law context--may begin to illuminate how it might be
possible to rely radically less on criminal law enforcement to serve the ends of security and collective peace. This neglected
version of preventive justice, which focuses on social rather than penal projects, is consistent with (even essential to) an
abolitionist framework and may be understood to date back as far as to the late eighteenth and early nineteenth centuries, a

period preceding the establishment of professional police forces and large prison and jail systems. 36  During this period, social
reformers, including most famously Jeremy Bentham, contemplated how to maintain peace *1166  and security without unduly
imperiling individual freedom and without involving professional police and security forces, let alone massive networks of

criminal detention facilities. 37  Quite separate from Bentham's famous plans for a panoptic prison, this social reform project

sought to prevent crime and harm without involving what we now understand as criminal law enforcement. 38  Crime prevention,
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as early reformers conceptualized it, ought to be realized in large part through social projects that reduced risks of harm
and engaged people in common endeavors through infrastructure, education, and social integration, not primarily through

punitive policing or prison-backed punishment. 39  Bentham called these efforts “indirect legislation” to capture the concept of
governmental interventions that operated “off the beaten track” to shape socially constructive, peaceable interaction at a distance

by “triggering . . . remote effects.” 40  In contrast, William Blackstone's conception of preventive justice centered on “obliging
those persons whom there is a probable ground to suspect of future misbehavior to . . . give full assurance . . . that such offence as

is apprehended shall not happen . . . .” 41  But preventive justice in this alternative register invoked by Bentham, and focused on a
broader regulatory environment separate from criminal law enforcement (and also separate from characterological assessments

of criminality of the sort Blackstone imagined), operated little, if at all, with recourse to instruments of the criminal process. 42

Admittedly, much of Bentham's writings on regulating crime are disturbing, even distinctly bizarre. For instance, he wrote

extensively of tattooing all British subjects for identification purposes (and to prevent crime). 43  The purpose of invoking this
earlier body of thought, though, is not to defend it in its entirety but to summon an alternative tradition of harm and crime
prevention focused on addressing violence and social discord through socially integrative and transformative *1167  projects

aside from criminal law enforcement, projects within which people are able to more equitably and freely govern themselves. 44

At this earlier time, the notion that order would be maintained primarily by punitive policing and prison-based punishment

remained highly controversial, too similar to tyranny to obtain much support. 45

At present, this often-overlooked form of crime prevention is manifest on a small, incipient scale in a range of efforts to shift
resources from criminalization to other social and political projects. These efforts simultaneously aim to prevent theft, violence,
and other criminalized conduct, through empowerment and movement building among vulnerable groups, urban redevelopment,

product design, institutional design, and alternative livelihoods programs. 46  Whereas the interventions typically captured under
the rubric of preventive justice generally aim to avert harmful conduct before it occurs by targeting persons believed to be
prone to criminal offending, what I will call grounded preventive justice may be understood to operate through this variety
of measures not engaged at all with the criminal process. These structural reform measures focus instead on expanding the
space in which people are safe from interpersonal harm and are able to forge relationships of greater equality. These measures
are less heavily overshadowed by the legacies of racial and other forms of subordination too often perpetuated in the United
States through criminal law enforcement. Preventive justice may be reconceptualized in these terms as a crucial component of
an abolitionist framework, both in its critical analysis of punitive preventive forms of state intervention and in this overlooked
alternative iteration as grounded noncriminal prevention through institutional and structural reforms.

Accordingly, this Article explores these two discourses-- prison abolition and preventive justice--seldom considered in tandem,
in order to make vivid the promise of abolition as a manner of envisioning meaningful criminal law reform, as well as the related
possibilities of crime prevention focused on structural reform rather than individualized criminal targeting. Prison abolition, on
this account, is an aspirational ethical, institutional, and political framework that aims to fundamentally *1168  reconceptualize
security and collective social life, rather than simply a plan to tear down prison walls. As such, abolition seeks to ultimately

render “prisons obsolete.” 47

Before proceeding further, it bears noting that there may be, in the end, some people who are so dangerous to others that they

cannot live safely among us, those rare persons referred to in abolitionist writings as “the dangerous few.” 48  Who and how
many are the dangerous few? The answer to this question is by no means self-evident but its complete and final resolution ought
not to interfere with serious engagement with abolitionist analysis, given that there are many millions of the one in thirty five

American adults presently living under criminal supervision who fall outside any such small category that may exist. 49  U.S.
jails, and to a lesser extent U.S. prisons, house numerous people who have never committed acts of violence or perpetrated

serious harm against others at all. 50  Decarceration as it relates to this population is relatively less controversial, as there are

many thousands of people incarcerated in this category that are plainly outside any plausible definition of the dangerous few. 51
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Further, the category of the dangerous few is absolutely not reducible to those individuals who are presently incarcerated in

state prisons after being convicted of violent crimes--by some estimates about half of the U.S. prison population. 52  Many
persons convicted of violent offenses have not even committed what are commonly understood as acts of violence: Possession

of a gun or statutory rape *1169  are often classified as violent crimes. 53  Additionally, homicide in the United States and
other crimes properly categorized as violent are often a product of participation in illegal economies where the only means

of dispute resolution may involve violence. 54  Enabling other livelihoods outside criminalized markets, and decriminalizing

certain narcotics markets, would reduce considerably the dangers those criminalized livelihoods pose. 55  Participants in those
markets are thus not properly understood as part of the dangerous few. Their criminal conduct would be displaced by a wider
embrace of a positive substitutive abolitionist program.

Others who are convicted of crimes of violence are not especially dangerous and would not perpetrate such violence if they
had a means of self-support or means of mental health care or other necessary care that would enable them to avoid criminal

process contact in the future. 56  This point is powerfully conveyed by the experience of those who committed heinous, violent
crimes as young people--including murders, carjackings, beheadings, and torture--after which these individuals moved on to

full, productive, even altruistic lives of service to others through contributions to social justice, culture, business, and the arts. 57

Moreover, current enforcement patterns disproportionately focus on certain forms of often racialized criminal threat and ignore
altogether other forms of grave interpersonal harm. Racially targeted policing and racial disproportionality throughout the
criminal process reflect how crime and threat are understood in reference to race in ways that exacerbate racialized police

violence and distract attention entirely from actual locations of danger. 58  Many currently dangerous people who perpetrate vast
economic harms, or abuse the vulnerable too afraid to seek redress, or wage unjust wars that kill many thousands, will never

face *1170  punishment for their wrongdoing in the criminal process. 59  While racially targeted policing of minor offenses is
rampant in many jurisdictions, the vast majority of rapes and sexual assaults go unaddressed, and many economic wrongs are

not understood as dangerous or as crimes. 60

But even those egregious forms of economic wrongdoing, like the harms perpetrated by Bernard Madoff and his associates,
might well be better managed through other forms of preventive regulation than through incarcerating those individuals after

the fact. 61  Similarly, other regulatory and social projects promise to reduce gun violence and other forms of interpersonal harm

without invoking the criminal process at all. 62

In short, there are many who have committed acts of violence but who, under circumstances of social coexistence enabled
by positive abolition, would pose no threat of harm to themselves or others. A commitment to any significant decarceration,

let alone abolition, entails more than simply eliminating incarceration for nonviolent, nonserious, nonfelony convictions, 63

or less serious felony convictions classified as violent. 64  Even people convicted of serious, violent felonies are not properly
understood as the dangerous few and should be able to live their lives outside of cages. A commitment to any significant degree
of decarceration requires a willingness to abandon managing perceived risks of violence *1171  by banishing and relegating
to civil death any person convicted of serious crime. Reducing social risk by physically isolating and caging entire populations
is not morally defensible, even if abandoning such practices may increase some forms of social disorder.

If there are indeed some small subset of people properly denominated the dangerous few, they are only those who are intent
on perpetrating acts of vicious harm against others such that they are an imminent threat to all those around them regardless
of their circumstances. An abolitionist framework is not necessarily committed to denying the existence of these dangerous
few persons, though the dangerous few are vastly outnumbered by many millions of nondangerous individuals living under
criminal supervision and any such dangerousness on the part of those incarcerated currently is exacerbated by features of prison
society that a wider embrace of an abolitionist ethic and framework would improve. Because any such dangerous few persons
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constitute at most only a small minority of the many millions of people under criminal supervision in the United States--the

one of every thirty-five American adults under criminal supervision of some form 65 --the question of the danger these few may
pose can be deferred for some time as decarceration could by political necessity only proceed gradually. And so the question
of the dangerous few ought not to eclipse or overwhelm the urgency of a thorough consideration of abolitionist analyses and
reformist projects of displacement of criminal regulation by other regulatory approaches.

In any event, an abolitionist ethic recognizes that even if a person is so awful in her violence that the threat she poses must
be forcibly contained, this course of action ought to be undertaken with moral conflict, circumspection, and even shame, as a
choice of the lesser of two evils, rather than as an achievement of justice. To respond to victims of violence justly would be
to make them whole and to address forms of collective vulnerability so those and other persons are less likely to be harmed
again. Even when confronting the dangerous few, on an abolitionist account, justice is not meaningfully achieved by caging,
degrading, or even more humanely confining, the person who assaulted the vulnerable among us.

This Article develops these arguments in five parts. Part I aims to motivate the case for a prison abolitionist ethic. Part II argues
that an abolitionist ethic promises to address U.S. criminal law administration's most significant problems in ways importantly
distinct from (and in certain respects superior to, though not necessarily exclusive of) a reformist framework. Part III addresses
the preventive justice literature and reveals how a largely overlooked account of prevention in a structural register serves as
an important supplement to the current body of critical *1172  work centered on punitive preventive measures, as well as to
an abolitionist framework. Part IV examines how prevention in this alternative register functions on the ground in a range of
settings as an incipient abolitionist framework. Part V responds preliminarily to an anticipated retributive objection, in part
through an account of what I will call “grounded justice.”

I. PRISON ABOLITION

Criminal punishment organized around incarceration in the United States, as well as incarceration's corollaries (punitive
policing, arrest, probation, civil commitment, parole), subject human beings to extreme violence, dehumanization, racialized

degradation and indignity, such that prison abolition ought to register as a more compelling call than it has to date. 66  At the
same time, the use of imprisonment as a means of achieving collective peace and security, as well as meaningful retributive

justice, ought to be called into serious doubt. 67

Prison abolition seeks to end the use of punitive policing and imprisonment as the primary means of addressing what are
essentially social, economic, and political problems. Abolition aims at dramatically reducing reliance on incarceration and
building the social institutions and conceptual frameworks that would render incarceration unnecessary. Abolition is not a
simple call for an immediate opening or tearing down of all prison walls, but entails an array of alternative nonpenal regulatory
frameworks and an ethic that recognizes the violence, dehumanization, and moral wrong inherent in any act of caging or
chaining--or otherwise confining and controlling by penal force--human beings. This holds true even in the case of those few
people who may pose a severe, demonstrated danger to others and so, as the lesser of two evils, must be convicted and the

threat they pose contained. 68

This Part explores the entrenched structural problems that recommend abolition, along with its theoretical, legal, and political
contours and implications. I will first examine the violence, dehumanization, and racial subordination inherent in the basic
structural parameters of imprisonment and punitive policing in the United States that motivate the turn toward an abolitionist
framework. One problem with more moderate reformist accounts (of which most criminal legal scholarship consists) is that they
fail to identify the basic structural terms of punitive policing and incarceration in the U.S. that render these practices *1173
fundamentally indefensible, and instead assume that the problematic features of these practices are more peripheral and subject
to elimination or thoroughgoing change. As a consequence, moderate reformist accounts are limited to recommending only
minor revisions to the fundamental structures of incarceration and punitive policing practices--which are not susceptible to

meaningful change without far more fundamental reconstitution. 69
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This Part begins by mapping the structural problems and inherent dynamics of penal practices that create and maintain patterns
of dehumanization, violence, and racial subordination. It will then assess an abolitionist ethic with reference to economic and
criminological analyses of incarceration's purported crime-reductive effects.

A. Violence and Dehumanization

Prisons are places of intense brutality, violence, and dehumanization. 70  In his seminal study of the New Jersey State Prison, The
Society of Captives, sociologist Gresham M. Sykes carefully exposed how the fundamental structure of the modern U.S. prison

degrades the inmate's basic humanity and sense of self-worth. 71  Caged or confined and stripped of his freedom, the prisoner is

forced to submit to an existence without the ability to exercise the basic capacities that define personhood in a liberal society. 72

The inmate's movement is tightly controlled, sometimes by chains and shackles, and always by orders backed with the threat

of force; 73  his body is subject to invasive cavity searches on command; 74  he is denied nearly all personal possessions; his
routines of eating, sleeping, and bodily maintenance are minutely managed; he may communicate and interact *1174  with
others only on limited terms strictly dictated by his jailers; and he is reduced to an identifying number, deprived of all that

constitutes his individuality. 75  Sykes's account of “the pains of imprisonment” 76  attends not only to the dehumanizing effects
of this basic structure of imprisonment--which remains relatively unchanged from the New Jersey penitentiary of 1958 to the

U.S. jails and prisons that abound today 77 --but also to its violent effects on the personhood of the prisoner:

[H]owever painful these frustrations or deprivations may be in the immediate terms of thwarted goals, discomfort,
boredom, and loneliness, they carry a more profound hurt as a set of threats or attacks which are directed against
the very foundations of the prisoner's being. The individual's picture of himself as a person of value . . . begins

to waver and grow dim. 78

In addition to routines of minute bodily control, thousands of persons are increasingly subject to long-term and near-complete
isolation in prison. The Bureau of Justice Statistics has estimated that 80,000 persons are caged in solitary confinement in the

United States, many enduring isolation for years. 79

Solitary confinement routinely entails being locked for twenty-three to twenty-four hours per day in a small cell, between forty-

eight and eighty square feet, without natural light or control of the electric light, and no view outside the *1175  cell. 80  Persons
so confined may be able to spend one hour per day in a “concrete exercise pen,” which, although partially open to the outdoors,

is typically still configured as a cage. 81

Raymond Luc Levasseur, who was held in solitary confinement at the Federal Correctional Complex at Florence, Colorado, a
prison devoted to solitary confinement (also called administrative segregation (ADX)), wrote of the first year of his isolation:

Picture a cage where top, bottom, sides and back are concrete walls. The front is sliced by steel bars. . . . The
term “boxcar” is derived from this configuration: a small, enclosed box that [does not] move. . . . The purpose of
a boxcar cell is to gouge the prisoner's senses by suppressing human sound, putting blinders about our eyes and
forbidding touch. . . . It seems endless. Each morning I look at the same gray door and hear the same rumbles
followed by long silences. It is endless. . . . I see forced feedings, cell extractions . . . . Airborne bags of shit and
gobs of spit become the response of the caged. The minds of some prisoners are collapsing in on them. . . . One
prisoner subjected to four-point restraints (chains, actually) as shock therapy had been chewing on his own flesh.
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Every seam and crack is sealed so that not a solitary weed will penetrate this desolation . . . . When they're done

with us, we become someone else's problem. 82

Following thirteen years of solitary confinement, Levasseur was released from prison in 2004. 83

The images that follow are not primarily intended to render more vivid this exploration of incarceration and punitive policing,
but instead are incorporated to illustrate an important part of this Article's argument: We must look at what these practices
actually entail, especially because so often the ideology of criminal regulation renders much of the criminal process and its
violent consequences opaque or even invisible to us. By removing the violent results of these regulatory approaches from the
center of our attention, and often removing them entirely from our view, this same ideology persuades us of the necessity
and relative harmlessness of incarceration and punitive policing. An abolitionist ethic, however, requires us to confront what
penal regulation actually involves rather than assuming that creating a certain spatial distance --by putting particular persons in
*1176  cages, or controlling individuals and communities through prison-backed police surveillance -- satisfactorily addresses

the social and political problems of violence, mental illness, poverty or joblessness, among others, that those persons and
communities have come to represent.

This photograph portrays prisoners who are suffering from mental illness and subject to solitary confinement in an Ohio State
Prison, held in cages for a “group therapy” session:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
84

These persons' bodies are revealed in this image as objects locked in isolated small spaces, shackled, rendered plainly less than
human.

Cages are also used for booking mentally ill inmates in California prisons, as reflected in the record addressed in the U.S.
Supreme Court's opinion in Brown v. Plata:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

*1177  85

This is a suicide watch cell, also used for isolation, in a state prison in California, drawn from a related court record:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
86

In these cells, feces may be smeared on the walls as those detained mentally decompensate, the odor of rot and acute despair

palpable. 87

*1178  As incarcerated populations have increased, solitary confinement has emerged as a primary mechanism for internal
jail and prison discipline, such that the actual number of individuals confined to a small cell for twenty-three hours per day

remains unknown and may be significantly in excess of 80,000. 88  Some people are sentenced to “Super-Max” facilities that
only contain solitary cells; other people are placed in solitary confinement as punishment for violating prison rules or for their
own protection.
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Stays in solitary confinement are often lengthy, even for relatively minor disciplinary rule violations, and may be indefinite.
For example, one young prisoner caught with seventeen packs of Newport cigarettes was sentenced to fifteen days solitary

confinement for each pack of cigarettes, totaling more than eight months of solitary confinement. 89  Another prisoner in New
Jersey spent eighteen years in solitary confinement. Although his solitary confinement status was subject to review every ninety
days, this prisoner explained that he eventually stopped participating in the reviews as he felt they were “a sham, with no real

investigation,” and lost hope that he would ever be able to leave. 90

Solitary confinement has become a widely tolerated and “regular part of the rhythm of prison life,” 91  yet this basic structure
of prison discipline in the United States entails profound violence and dehumanization; indeed, solitary confinement produces
effects similar to physical torture. Psychiatrist Stuart Grassian first introduced to the psychiatric and medical community in the
early 1980s that prisoners living in isolation suffered a constellation of symptoms including overwhelming anxiety, confusion,

hallucinations, and sudden violent and self-destructive outbursts. 92  This pattern of debilitating symptoms, sufficiently
consistent among persons subject to solitary confinement (otherwise known as *1179  the Special Housing Unit (SHU)), gave

rise to the designation of SHU Syndrome. 93

Partly on this basis, the United Nations Special Rapporteur on Torture has found that certain U.S. practices of solitary

confinement violate the U.N. Convention Against Torture and Other Cruel, Inhuman and Degrading Punishment. 94  Numerous

psychiatric studies likewise corroborate that solitary confinement produces effects tantamount to torture. 95  Bonnie Kerness,
Associate Director of the American Friends Service Committee's Prison Watch, testified before the Commission on Safety and
Abuse in America's Prisons that while visiting prisoners in solitary confinement, she spoke repeatedly “with people who begin

to cut themselves, just so they can feel something.” 96  Soldiers who are captured in war and subjected to solitary confinement

and severe physical abuse also report the suffering of isolation to be as awful as, and even worse than, physical torture. 97

But despite its more apparent horrors, solitary confinement is simply an extension of the logic and basic structure of prison-
backed punishment-- punitive isolation and surveillance-- to the disciplinary regime of the prison itself. Solitary confinement's
justification and presumed efficacy flows from the assumed legitimacy of prison confinement in the first instance. Prison or
jail confinement *1180  isolates the detained individual from the social world he inhabited previously, stripping that person of
his capacity to move of his own volition, to interact with others, and to exercise control over the details of his own life. Once
that initial form of confinement and deprivation of basic control over one's own life is understood to be legitimate, solitary
confinement merely applies the same approach to discipline within prison walls. But the basic physical isolation and confinement
is already countenanced by the initial incarceration.

In addition to the dehumanization entailed by the regular and pervasive role of solitary confinement in U.S. jails, prisons, and
other detention centers, the environment of prison itself is productive of further violence as prisoners seek to dominate and
control each other to improve their relative social position through assault, sexual abuse, and rape. This feature of rampant
violence, presaged by Sykes's account, arises from the basic structure of prison society, from the fact that the threat of physical
force imposed by prison guards cannot adequately ensure order in an environment in which persons are confined against their

will, held captive, and feared by their custodians. 98  Consequently, order is produced through an implicitly sanctioned regime

of struggle and control between prisoners. 99

Rape, in particular, is rampant in U.S. jails and prisons. 100  According to a conservative estimate by the U.S. Department
of Justice, 13 percent of prison inmates have been sexually assaulted in prison, with many suffering repeated sexual

assaults. 101  While noting that “the prevalence of sexual abuse in America's inmate confinement facilities is a problem of
substantial magnitude,” the Department of Justice acknowledged that “in all likelihood the institution-reported data significantly

undercounts the number of actual sexual abuse victims in prison, due to the phenomenon of underreporting.” 102  Although the
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Department had previously recorded 935 instances of confirmed sexual abuse for 2008, further analysis produced a figure of

216,000 victims that year (victims, not incidents). 103  These figures suggest an endemic problem of sexual violence in U.S.
prisons and jails *1181  produced by the structure of carceral confinement and the dynamics that inhere in prison settings.

In one notable case that makes vivid these underlying dynamics, Roderick Johnson sued seven Texas prison officials for failing
to protect him from victimization by prison gang members who raped him hundreds of times and sold him between rival gangs

for sex over the course of eighteen months. 104  Johnson, a gay man who had struggled with drug addiction, was incarcerated for

probation violations following a burglary conviction. 105  Rape was so prevalent in the facility where Johnson was incarcerated
that it had a relatively fixed price: A former prisoner witness explained to the judge and jury at the trial that a purchased rape

in that prison cost between $3 and $7. 106  When Johnson sought protection from prison officials, he was told he would have

to “fight or fuck.” 107

Seeking to avoid liability at trial, one of the prison official defendants, Jimmy Bowman, explained that prison officials were

not responsible for failing to protect Johnson because “an inmate has to defend himself.” 108  Richard E. Wathen, the assistant
warden, conceded that “[p]rison . . . is a violent place,” but he testified that prison officials ought not to be held accountable
under the Eighth Amendment for repeated gang rapes of prisoners if there was little officials could have done to prevent the
abuse: “I believe that we did the right thing then, and I would make the same decision today. . . . There has to be some extreme

threat before we put an offender in safekeeping.” 109

In any event, safekeeping in many detention settings only amounts to solitary confinement. And though prisoners are less likely
to be subject to rape if they are held in relative isolation for their own protection, they are likely to suffer other substantial

psychological harm, as previously noted. 110  Ultimately, Johnson lost his civil case as the jury found for the prison officials. 111

After his trial, Johnson relapsed in his addiction recovery, reoffended by attempting to steal money *1182  (presumably to buy

drugs), and returned to serve out a further nineteen-year prison sentence. 112

These horrific experiences of incarceration are not simply outlier forms of dehumanization and violence, but are produced by
the structure of U.S. imprisonment--by the basic manner in which caging or confining human beings strips individuals of their
personhood and humanity, and sets in motion dynamics of domination and subordination. In research widely known as the

Stanford Prison Experiment, psychologists Philip Zimbardo and Craig Haney further elucidated these structural dynamics. 113

Notwithstanding subsequent criticism, their experiment revealed how the basic structure of the prison in the United States tends

toward dehumanization and violence. 114  At the outset of their now famous (or infamous) experiment, Zimbardo and Haney

placed a group of typical college students into a simulated prison environment on Stanford University's campus. 115  Zimbardo

and Haney randomly designated certain of the students as mock-prisoners and others as mock-guards. 116  What happened in

the course of the six days that followed shocked the researchers, professional colleagues, and the general public. 117  Zimbardo

and Haney found that their “‘institution’ rapidly developed sufficient power to bind and twist human behavior . . . .” 118  Mock-
guards engaged with prisoners in a manner that was “negative, hostile, affrontive, *1183  and dehumanizing,” despite the

fact that the “guards and prisoners were essentially free to engage in any form of interaction.” 119  “[V]erbal interactions were
pervaded by threats, insults and deindividuating references . . . . The negative, anti-social reactions observed were not the
product of an environment created by combining a collection of deviant personalities, but rather the result of an intrinsically

pathological situation which could distort and rechannel the behavior of essentially normal individuals.” 120

The Stanford Prison Study has been criticized for methodological, ethical, and other shortcomings, but, despite its limitations,

it attests to the dehumanizing dynamics that routinely surface in carceral settings. 121  According to some critics, for instance,
the Stanford Prison Study reflects the participants' obedience and conformity to stereotypic behavior associated with prisoners

and guards, rather than an effect produced exclusively and directly by the institutional environment of prisons. 122  But even if
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the study's critics are correct, it remains true that these same features of conformity and behavioral expectations obtain in actual
prison environments. Therefore, whether the Stanford Prison Study measures institutional effects or the tendency of people in
such institutional settings to conform to widely understood behavioral expectations associated with such settings, it is still the
case that these settings will tend to reproduce powerful dynamics of dominance, subordination, dehumanization, and violence.

Of separate though equal concern, the violence and dehumanization of incarceration not only shapes those who are incarcerated,

but produces destructive consequences for entire communities. 123  People leaving prison are marked by the experience of
incarceration in ways that makes the world outside prison more violent and insecure; it becomes harder to find employment and

to engage *1184  in collective social life because of the stigma of criminal conviction. 124  Further, incarcerating individuals has
harmful effects on their families. The children, parents, and neighbors of prisoners suffer while their mothers, fathers, children,

and community members are confined. 125  Coming of age with a parent incarcerated generally has a substantial and negative

impact on the life chances of young people. 126

It is insufficient to simply seek to reform the most egregious instances of violence and abuse that occur in prison while retaining
a commitment to prison-backed criminal law enforcement as a primary social regulatory framework. Of course, less violence
in these places would undoubtedly render prisons more habitable, but the degradation associated with incarceration in the
United States is at the heart of the structure of imprisonment elucidated decades ago by Sykes: Imprisonment in its basic
structure entails caging or imposed physical constriction, minute control of prisoners' bodies and most intimate experiences,
profound depersonalization, and institutional dynamics that tend strongly toward violence. These dehumanizing aspects of
incarceration are unlikely to be meaningfully eliminated in the U.S., following decades of failed efforts to that end, while
retaining a commitment to the practice of imprisonment. This is especially so in the United States for reasons related to the
specific historical and racially subordinating legacies of American incarceration and punitive policing. Two hundred and forty
years of slavery and ninety years of legalized segregation, enforced in large measure through criminal law administration, render
U.S. carceral and punitive policing practices less amenable to the reforms undertaken, for example, in Scandinavian countries,

which have more substantially humanized their prisons. 127

*1185  The following Subpart addresses the racial dynamics associated with incarceration and punitive policing in the United
States and the practices of racial dehumanization through which U.S. carceral and policing institutions developed.

B. Racial Subordination and the Penal State

Alongside imprisonment's general structural brutality, abolition merits further consideration as an ethical framework because of
the racial subordination inherent in both historical and contemporary practices of incarceration and punitive policing. Michelle
Alexander's The New Jim Crow popularized a critique of incarceration as a means of racialized social control in the United
States, but Alexander's account was preceded and accompanied by earlier historical, psychological, literary, and sociological
studies focused on how maintaining social order through incarceration emerged as a way to preserve the power relationships
inherent in slavery and Jim Crow; these studies further demonstrate how punitive policing and imprisonment continue to be

haunted at their very core by a dehumanizing inheritance of racialized violence. 128  These various accounts elucidate how in the
immediate aftermath of the Civil War the ascription of criminal status-- leading to the classification and separation of citizens
and the curtailment of their rights of citizenship-- served as an instance of the process Reva Siegel has called “preservation
through transformation,” defined as the evolution of a mode of status-enforcing state action in response to contestation of

the status' earlier manifestations (in this case, chattel slavery and later de jure racial segregation). 129  Because this history of
slavery and Jim Crow's afterlife in criminal punishment practices is already addressed elsewhere, here I will only briefly *1186
examine the racially subordinating structure of punitive policing and imprisonment insofar as it is relevant to an abolitionist

framework and ethic. 130
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The significance of this material from an abolitionist standpoint is that it further underscores the constitutive role of degradation
in core U.S. incarceration and punitive policing structures, as they fail to treat targeted persons as fully human and thus deserving
of equal dignity and regard. Understanding practices of punitive policing and imprisonment as a legal and political technology
developed, in large part, both through and for degradation and racial subordination calls for greater scrutiny of these techniques.
In particular, critical analysis must attend to whether the purported ambitions of these techniques are meaningfully achieved
and separable so as to disconnect the present applications of punitive policing and incarceration from their brutal racialized
pasts. In this Subpart, I argue that the racial legacies of incarceration and punitive policing infect these practices to their core
by shaping the tolerated range of violence in criminal law enforcement contexts, as well as by coloring basic perceptions of
and ideas about criminality and threat.

The racialized dimensions of punitive policing and incarceration are not, of course, merely historical; they are vividly present

in, among other places, the continued killings of African American men by white police officers. 131  As recently *1187  as the
1990s, some Los Angeles police officers referred to cases involving young African American men as “N.H.I.” cases, standing

for “no humans involved.” 132  In 2003, after a Las Vegas police officer shot and killed a black man named Orlando Barlow, who
was on his knees, unarmed, and attempting to surrender, an investigative series by the Las Vegas Review-Journal revealed that
the officers in the unit celebrated the shooting by ordering t-shirts portraying the officer's gun “and the initials B.D.R.T. (Baby's
Daddy Removal Team)--a racially charged term and reference to Barlow, who was watching his girlfriend's children before

he was shot.” 133  The acronym B.D.R.T. continues to circulate in police culture, as do the associated racially subordinating
associations directed at African American men. For example, online stores that sell police-themed clothing continue to market
B.D.R.T. t-shirts, and, in 2011, officers with the Panama City, Florida, Police Department adopted the acronym for their kickball

police league team. 134  Whereas Alexander argues the legacy and persistence of these dynamics require a social movement to
markedly reduce incarceration and disproportionate minority confinement, my analysis entails in addition (or instead) that the
structural character of these racial legacies requires a movement committed to the thoroughgoing replacement (and elimination)
of these imprisonment and punitive policing practices with other social regulatory frameworks, along with a critique and

rejection of many of criminal law administration's ideological entailments. 135

*1188  ***

The racialized constitution of imprisonment and punitive policing began in the South even before the Civil War, though in the
pre-Civil War period the relatively small population of Southern prison inmates were primarily white, as most African Americans

were held in slavery. 136  Although the legal institution of slavery was abolished with the end of the Civil War, the work
necessary to incorporate former slaves as political, economic, and social equals was neglected, and in many instances actively

resisted. 137  In particular, criminal law enforcement functioned as the primary mechanism for the continued subordination of

African Americans for profit. 138  During Reconstruction, Southern legislatures sought to maintain control of freed slaves by

passing criminal laws directed exclusively at African Americans. 139  These laws treated petty crimes as serious offenses and

criminalized certain previously permissible activities, but only for the “free negro.” 140  Specific criminalized offenses included
“mischief,” “insulting gestures,” “cruel treatment to animals,” “cohabitating with whites,” “keeping firearms,” and the “vending

of spirituous or intoxicating liquors.” 141

These “Black Codes” were adopted by legislatures in Alabama, Florida, Georgia, Louisiana, Mississippi, South Carolina, and

Texas. 142  These laws quickly expanded Southern inmate populations and transformed them from predominantly white to

predominately African American. 143  Convict leasing was exempted from the Thirteenth Amendment's prohibition on slavery,

which outlawed involuntary servitude except in the case of those “duly convicted.” 144  *1189  Criminal law enforcement was
then used to return African Americans to the same plantations on which they had labored as slaves, as well as to condemn

thousands to convict leasing operations, chain gangs, and prison plantations. 145
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Even before the Civil War, penitentiaries in the North contained a disproportionate number of African Americans, many of

them former slaves. 146  New York legislated the emancipation of slaves and the founding of the state's first prison on the same

date in 1796. 147  In Alexis de Tocqueville's and Gustave de Beaumont's classic 1883 account, On the Penitentiary System in
the United States and Its Application in France, the two wrote: “[I]n those [Northern] states in which there exists one Negro

to thirty whites, the prisons contain one Negro to four white persons.” 148

There are many similarities in form between slavery and the early Northern penitentiaries. Both subordinated their subjects to the

will of others, and Southern slaves and inmates alike followed a daily routine dictated by white superiors. 149  Both forced their
subjects to rely on whites for the fulfillment of their basic needs for food, water, and shelter. Both isolated them in a surveilled
environment. The two institutions also frequently forced their subjects to work for longer hours and less compensation than free

laborers. 150  Although the basic structure of Northern prisons that purported to rehabilitate through a routine of solitude and
discipline may seem at first blush quite removed from the dehumanizing and violent dynamics that characterized the Southern
convict experience, one dehumanizing feature remained markedly constant: Even in rehabilitative contexts in the North, the
penitentiary aimed to strip and degrade the inmate of his former self so as to reconstitute his being according to the institution's
preferred terms. And as commentators, such as Charles Dickens, noted at the time, *1190  the “slow and daily tampering with

the mysteries of the brain” entailed by this form of incarceration could be “immeasurably worse than any torture of the body.” 151

In the Reconstruction era South, whether sentences were short or long, convicted persons, especially African Americans,

were routinely conscripted into vicious conditions of forced labor. 152  For example, although the sentence for the crime of
intermarriage in Mississippi was confinement in the state penitentiary for life, convictions were often punishable by a fine not

in excess of fifty dollars. 153  If a person was unable to pay, that person could be hired out to any white man willing to pay

the fine. 154  Preference was given to the convict's former master, who was permitted to withhold the amount used to pay the

fine from the convict's wages. 155  This common practice resulted in situations where freedmen would spend years, even entire

lifetimes, working off their debt for a small criminal fine. 156

By contrast to this sort of peonage and criminal surety operation, the convict lease operated through a bidding system wherein
companies would offer a set amount of money per day per convict, and the highest bidder would win custody of the group

of convicts and be entitled to their labor. 157  Leased convicts worked on farms, constructed levees, plowed fields, cleared

swampland, and built train tracks across the South. 158  They moved from work site to work site, usually in a rolling iron cage,

which also served as their living quarters during jobs. 159  Convict lessors justified their use of convict labor because they
claimed free labor was prohibitively costly; but as bidding expanded, the daily price of a convict's labor increased and free labor

began to compete. 160  Eventually, it was this trend toward parity in the cost of free and convict labor, more than any outrage
at the brutal exploitation of the convict lease, which led to the abolition of the lease and its *1191  replacement by the chain

gang. 161  Chain gangs, unlike the convict lease, worked on maintaining public roads and performed other hard labor in the

public rather than private sector. 162

State prisons also directly used African Americans for their labor, working prisoners in the fields for profit and holding them

at night in wagons that were guarded by white men with rifles and dogs. 163  Some prisons were actually constructed on former
plantations, and consisted of vast tracts of land used for farming; white prisoners were appointed to serve as guards or trusties,

assistants to the regular prison administrators. 164  The state prison plantations could even generate considerable profit. For
instance, in 1917, Parchman Prison farm in Mississippi contributed approximately one million dollars to the state treasury

through the sale of cotton and cotton seed, almost half of Mississippi's entire budget for public education that year. 165  By 1917,

African Americans still represented some ninety percent of the prison population in Mississippi. 166  The most dehumanizing
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abuses in these various settings were directed exclusively at African Americans. 167  Southern states enacted statutes to prohibit
the confinement of white and African American prisoners in shared quarters. In 1903, Arkansas, for example, passed a law

declaring it “unlawful for any white prisoner to be handcuffed or otherwise chained or tied to a negro prisoner.” 168  It is thus that

the practices of U.S. criminal law administration were forged through the racial dehumanization of African American people. 169

*1192  Whereas the connections between slavery and the Northern penitentiary were further removed, the penal state in
the South preserved and expanded the African American captive labor force and maintained racial hierarchy through actual
incarceration or threat of criminal sanctions, as well as through the conditions of confinement. As recently as 1970, in Holt v.

Sarver, 170  a District Court in Arkansas upheld the brutal exploitation of working convicts (almost all of whom were African
American), concluding that the “[Thirteenth] Amendment's exemption manifested a Congressional intent not to reach such

policies and practices.” 171  The awful mistreatment directed at convicted persons under the convict lease, chain gang, and prison
plantations of the South was in these ways inextricably tied to the afterlife of slavery and the failures of abolition as a positive
program of the form W.E.B. Du Bois envisioned.

In the Northern and the Western United States, prisons were used for solitary work and sought to reform inmates with a strictly
controlled routine of labor and bible study. Prisoners were still usually segregated by race; African Americans were often

relegated to substandard locations. 172  Leasing was applied almost exclusively to African Americans convicted of crimes,
because the Leasing Acts set aside prison sentences for persons serving ten or more years, and white convicts generally received

more significant sentences because the courts rarely punished whites for less serious crimes. 173  Very few whites convicted
for petty criminal offenses were sent to prison, and when such sentencing occurred, whites routinely received quick pardons

from the governor. 174

Beyond criminal punishment, criminal law administration was also entwined with practices of racial subordination through
lynching. Even in the North, lynch mobs would gather by the thousands outside the jailhouse or courthouse and wait until

African Americans were released from pretrial detention. 175  In some cases, criminal law enforcement officials themselves

actively participated in the lynch mobs. 176

Further instances of the direct entwinement of criminal law administration and overt racial violence abound throughout the

twentieth century. *1193  Notable examples include the Scottsboro Boys Cases of the 1930s. 177  The Scottsboro Cases involved

the hurried convictions of nine young African American men, all sentenced to death by white jurors. 178  The limited procedural
protections afforded to these young men-- the mob-dominated atmosphere surrounding their convictions, the denial of the right
to counsel until the eve of trial rendering any assistance necessarily ineffective, and the intentional exclusion of blacks from

the grand and petit juries that first indicted and later convicted the young men 179 --and their challenges to the U.S. Supreme

Court arguably mark the birth of constitutional criminal procedure. 180

This entwinement of racialized violence and the criminal process runs from the 1930s through the end of the twentieth century.
It is prominently illustrated by, among other similar episodes, the brutal torture perpetrated against countless African American
men over two decades, from the 1970s to 1990s, by white Chicago police officer John Burge and his deputies, who used
suffocation, racial insults, burning, and electric shocks to coerce confessions, ultimately leading then-Illinois Governor George

Ryan to commute all death sentences in the state. 181

These uses of criminal law administration as a central means of resisting the abolition of slavery, Reconstruction, and
desegregation, continue to inform criminal processes and institutions to this day by enabling forms of brutality and disregard
that would be unimaginable had they originated in other, more democratic, egalitarian, and racially integrated contexts. As
W.E.B. Du Bois predicted, this legacy of managing abolition and reconstruction in large part by invoking criminal law in racially
subordinating ways, contrasted sharply with a different abolitionist framework, one that would have incorporated freed-persons
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into a reconstituted democracy: “If the Reconstruction of the Southern states, from slavery to free labor, and from aristocracy
to industrial democracy, had been conceived as a major national program of America, whose accomplishment at any price was

well worth the effort, we should be living today in a different world.” 182  *1194  Our historical inheritance and this legacy
illuminates the connection between the abolitionist path not taken in the aftermath of slavery and what ought to be an abolitionist
ethos in reference to practices of prison-backed criminal regulation today.

Instead, as the American economy underwent a shift from industrial to corporate capitalism in the 1970s, resulting in the
erosion of manufacturing jobs occupied by poor and working class people in the inner cities, especially African Americans,
a distinct underclass emerged, with few options for survival other than low wage work, welfare dependence, or criminal

activity. 183  This transformation in the U.S. economy contributed substantially to the emergence of a population that would

be permanently unemployed or underemployed. 184  In turn, federal, state, and local governments invested greater resources

in coercive mechanisms of social control, 185  prioritizing criminal law enforcement over other social projects, such as urban

revitalization and expanded social welfare and education spending. 186

In 1972, just before the National Advisory Commission on Criminal Justice Standards and Goals published the 1973 report
noted at the beginning of this Article, there were 196,000 inmates in all state and federal prisons in the United States--a

population housed in conditions that the Commission believed justified a ten year moratorium on prison construction. 187  By

1997, however, the prison population had surged to 1,159,000 188  and in 2002 there were a record 2,166,260 people housed

in U.S. prisons and jails. 189

This rapidly increasing population was characterized, as we now well know, by glaring racial asymmetries: As of 1989, one

in four African American men were in criminal custody of some sort. 190  In certain municipalities, the imprisonment *1195
rates for African Americans were even more striking. In 1991 in Washington D.C., 42.5 percent of young African American

men were in correctional custody on any given day. 191  In Baltimore during 1990, 56 percent of the city's African American

males between ages eighteen and thirty-five were either in criminal justice custody or wanted on warrants. 192  By 2004, more
than 12 percent of African American men nationally between the ages of twenty-five to twenty-nine were incarcerated in prison

or jail. 193  Although rates of incarceration and disproportionate minority confinement have declined very modestly in recent
years because of fiscal crises at both the state and federal level, as well as a global decrease in crime, African American men

remain subject to criminal confinement and arrest at rates that far exceed their representation in the population. 194

Prisoners are generally no longer subjected to chain gangs or hard physical labor for profit, although these practices persisted

in certain jurisdictions through the end of the twentieth century. 195  Currently, another form of incarceration and punitive
policing has emerged, one that effectuates the mass containment and exercises mass racial discipline, leading to the elimination
of large numbers of poor and especially poor African American people from the realm of civil society. A felony conviction,
disproportionately meted out to African Americans, Latinos, and indigent whites, results in a permanent loss of voting rights
in most states, employment bars in numerous professions, and a lifetime ban on federal student aid, among other damaging

consequences. 196  These consequences further exacerbate the physically segregative effects of incarceration post-release,

inhibiting opportunities for meaningful integration available to persons and communities most affected by incarceration. 197

These consequences of conviction constitute a basic denial of equal citizenship, and, as such, conviction recreates the civil
death associated with enslavement.

*1196  Further, the criminal process still operates on a for-profit model importantly distinct, but not entirely removed from,

earlier systems of confinement for profit that were the direct outgrowth of slavery. 198  Prisoners' labor does not itself directly
provide a significant source of profit to a lessor or single business as it once did. Instead, large-scale incarceration--marked by
prisoners' suffering, dehumanization, and violence-- generates a market for the construction of facilities to house approximately
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two million prisoners and jail inmates; the technology and mechanisms to maintain almost seven million persons under criminal
supervision; and the employment of thousands of prison guards, prison staff, probation and parole officers, and other penal

professionals. 199  The large sums of money poured into prisons and criminal surveillance have drawn major firms and a

variety of Wall Street financiers to prison construction. 200  Underwriting prison construction through private finance and the

sale of tax-exempt bonds has served as a lucrative undertaking in itself. 201  Though only used to manage a small portion
of detention facilities, private corrections corporations, such as Corrections Corporation of America and Wackenhutt, submit
bids to governments to manage different detention systems, especially immigration detention, and guarantee to provide these

services at a lower cost than the state is able to deliver. 202  Additionally, vendors of everything from stand alone cells, hand and

foot cuffs, razor wire, and shank proof vests make considerable profits from prisons. 203  A single contract to *1197  provide

prisoners in the state of Texas with a soy-based meat substitute, awarded to VitaPro Foods, went for $34 million per year. 204

The profits for phone service inside prison walls make food contracts seem insignificant. 205

Meanwhile, prisoners continue to serve as a captive labor force, working for approximately one dollar per hour, and often

less. 206  Numerous firms use prisoners as a component of their workforce in the United States, as do government entities that

use prison labor to manufacture products that are then sold to other government agencies. 207  Although prisoners are no longer
forced to work by or for the state (as they were in the South well into the twentieth century), the perverse profit motive that
spurred the convict lease system with all its horror might be understood in historical context as preserved yet transformed in
these various other guises.

Criminal fines and fees generate substantial additional revenue for the criminal process itself and for certain municipalities and

other jurisdictions. 208  And the grossly disproportionate number of African Americans imprisoned, arrested, criminally fined,
and stopped by police further accentuates the associations between earlier forms of racialized penal subordination for profit and

the contemporary racial dynamics of criminal law administration. 209

The deep, structural, and both conscious and unconscious entanglement of racial degradation and criminal law enforcement
presents a strong case for aspiring to abandon criminal regulatory frameworks in favor of other social regulatory projects, rather
than aiming for more modest criminal law reform. Multiple *1198  studies have confirmed the implicit, often immediate, and at

times unconscious associations made between African Americans, criminality, and threat. 210  These associations, borne of this
history, continue to be reproduced by these structures and by the development of punitive policing and incarceration practices
that treat certain people as not fully human. To provide but a few examples, psychologists Jennifer Eberhardt, Philip Atiba

Goff, and their collaborators studied how individuals in various scenarios determine who “looks like a criminal.” 211  Perhaps
not surprisingly, controlling for other factors, the study's subjects chose people who looked African American, particularly

those who looked more “stereotypically” African American and those coded as having more “Afro-centric” features. 212  In
a similar study, psychologists Brian Lowery and Sandra Graham studied subjects' responses to juvenile arrestees. When the
study's subjects were primed to understand the youth as African American, the juveniles were judged to be more blameworthy

and deserving of harsher and more punitive treatment. 213  Consciously expressed egalitarian racial beliefs did not significantly

moderate the effects of implicit bias in these contexts. 214

Conscious and unconscious biases on the part of police officers often have lethal outcomes. Shooter and weapons biases, for
instance, are well-documented. In researching how subjects behave in simulated video game shooting settings, multiple studies
have found that the likelihood of shooting a suspect who is armed or possesses a device other than a gun significantly increases

when the suspect is African American and decreases when the suspect is white. 215  This is true *1199  both for white and

African American shooters. 216  Similarly, psychologist Philip Atiba Goff and his colleagues, in a study examining archival
material from actual death penalty cases in Pennsylvania, found that defendants depicted as implicitly “apelike” were more
likely to be executed than those who were not; African Americans were more likely to be depicted as implicitly “apelike” than
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whites. 217  Judges, jurors, and prosecutors in related studies likewise reflect considerable racial bias in their determinations at

numerous critical stages of the criminal process. 218

The landscape of contemporary criminal law enforcement is thus, in significant and fundamental respects, part of the
afterlife of slavery and Jim Crow, and this legacy is deeply implicated in criminal law's persistent practices of racialized
degradation. Perceptions of criminality, threat, and the prevalence of violence, informed by these racialized material histories and
dehumanizing associations, operate at all levels of criminal law administration, often without the relevant actors' awareness. This
suggests something of how difficult it would be to remove racialized violence from prison-backed policing and imprisonment
while retaining these practices as a primary mechanism of maintaining social order. The racialized degradation associated with
criminal regulatory practices, then, compels an abolitionist ethical orientation on distinct and additional grounds apart from the
general dehumanizing structural dynamics addressed in the preceding Subpart, particularly insofar as there are other available
means of accomplishing crime-reductive objectives.

If we are indeed committed to democratic and egalitarian values, the need to scrutinize closely the other purported purposes
of the criminal process presses with increasing urgency. So, too does the question of whether there are alternative regulatory
frameworks and approaches that might achieve similar ends with less racially encumbered and violent consequences.

C. The Question of Efficacy

Beyond the violence, dehumanization, and racial subordination associated with incarceration and prison-backed policing, what
are the other effects of imprisonment? How should incarceration's efficacy be assessed relative to these problems? What, after
all, is the end of imprisonment and prison-backed policing? And how well does the prison-backed regime of criminal law
enforcement fare in accomplishing its purported ends?

*1200  To begin, determining the efficacy of imprisonment and prison-backed policing is no simple matter, because the question
of criminal regulation's efficacy must follow two prior questions: “Efficacy at what?” and “efficacy compared to what?” The
assumption in the relevant economic and criminological literatures is generally that the only or primary relevant association is
the relationship between incarceration rates and reported crime, or (less commonly) victimization rates. These comprise only
one set of variables, though, among others that ought to be of concern. In particular, the effect of incarceration on other measures
of welfare--education, democratic or civic participation, households' ability to meet basic needs--is all too often neglected, as
are imprisonment's impact on racial and economic equality and other important social metrics. Further, narrowly framing the
question of incarceration's cost-efficiency as a comparison of incarceration rates relative to crime rates, and the effort spent to
measure that relationship with ever-increasing specificity largely ignores the complexity of incarceration's myriad significant
impacts, the importance of other forms of social welfare, as well as how reformed social arrangements might produce better,

more just, and more meaningful welfare-enhancing and crime-reductive effects. 219

Even apart from this concern with the limited frame within which the efficacy question is generally posed, the existing empirical
accounts of the relationship of incarceration to crime vary widely and present decidedly mixed results. Several studies identify no

relationship between incarceration rates and crime rates, 220  while other studies have found a crime drop of anywhere between
0.11 percent to 22 percent associated with a 10 percent increase in incarceration, depending on whether national-level, state-

level, county-level or other data is used. 221  One study even identified higher crime rates associated with higher incarceration

rates in states with relatively high rates of imprisonment. 222  Consequently, *1201  based on the available research, one could
contend that a 10 percent increase in incarceration is associated with (a) no decrease in crime rates, (b) a 22 percent lower
index crime rate, (c) a 2 percent to 4 percent decrease in crime rates, or (d) a decrease only in property crime but not violent

crime. 223  In short, to measure and weigh the possible crime reductive effects against the criminogenic and other consequences

of incarceration has yet to be accomplished in any comprehensive and definitive manner. 224
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Further, even if all of the relevant variables could be properly and definitively accounted for, the political and moral significance
of crime reduction as compared to other important social goals-- such as equality, education, and poverty alleviation--would

remain an open political and ethical question. 225  To the extent crime prevention is entwined with larger goals of equality or
education-- for example preventing gender or race-based violence while simultaneously advancing gender or racial equality--
crime prevention and reduction should not be pursued in a way that is inattentive to these other goals.

In any event, at their best, regression analyses that seek to identify a relationship between crime rates and incarceration provide
us with causal inferences about ways the world has behaved in the past. Although an obvious point, it remains an important,
often overlooked consideration that these analyses rely on archival data and cannot meaningfully tell us how the world might be
reconstituted in the face of significant shifts in social and political organization. In other words, there is nothing in the existing
statistical analyses of the crime-incarceration relationship that undermines the interest or urgency of the ethical case for abolition
and of other forms of social organization that might result in improved well-being and reduced violence.

Additionally, any compelling account of the crime-reductive effects of incarceration ought to also be able to identify a

mechanism through which incarceration functions to deter crime, or rehabilitate or incapacitate criminals. 226  Any such
crime-reductive causal mechanism's impact will be affected, of course, by those dimensions of incarceration that are
undoubtedly criminogenic, including the difficulty formerly incarcerated persons face in finding lawful *1202  employment

after imprisonment and the vast incidence of unreported rape and other forms of violence inside prisons, to name but a few. 227

Those who support incarceration for its supposed deterrent effect generally ground their account on Gary Becker's writings on the

economics of crime. 228  In brief, in Becker's model, raising the costs of criminal activity by imposing a penalty of incarceration
will cause a certain number of potential criminals to decide not to pursue criminal activity because they will rationally weigh

the costs and benefits of their possible future criminal conduct. 229  This model, however, rests on a set of assumptions that
apply poorly to many people who are inclined to criminally offend even if the model succeeds in capturing the deterrence of
others who avoid criminal activity following cost-benefit calculations. The model assumes (a) that those who break the criminal
law rationally calculate the costs and benefits of their intended course of conduct; (b) that they possess information and beliefs
that allow them to assume a high likelihood of apprehension and sentencing; and (c) that criminal punishment will render
those subject to it no more likely to commit future crimes than they would be otherwise. In fact, each of these assumptions is
subject to substantial doubt, especially when considering the class of people prison sentences purport to deter most immediately
rather than those who are likely to be law-abiding because of reputational interests, secure employment, family obligations

or otherwise. 230  Many people who break the criminal laws do so in a condition of severe mental illness, alcohol or drug
addiction, or in a state of rage. In these cases, Becker's assumptions of rational risk calculation are *1203  questionable, and

hence the deterrent qualities of incarceration will have uncertain, if any, effect on them. 231  Other people who break the criminal
law surely believe (and often rightly so) that they are unlikely to be apprehended and sentenced. Most cases of child sexual
abuse, for instance, go unreported, as do many cases of rape of adults; similarly, people in positions of power who engage in

deceptive economic transactions and even many who physically harm others routinely evade any adverse consequence. 232

What is more, criminal punishment may make those who are imprisoned more, rather than less, likely to reoffend. As discussed
above, incarceration produces a set of destructive consequences for both the incarcerated and their communities, consequences

that may tend to increase rather than decrease crime. 233  This is not to say that incarceration has no deterrent impact, 234  but
that the assumptions of deterrence theory fail to apply to the large class of persons at whom criminal sanctions are directed, even
if deterrence is effective in other cases. And any deterrent potential of punitive policing and imprisonment should be assessed

bearing in mind the dehumanizing, racially degrading, violent, and otherwise destructive dimensions of these practices. 235

*1204  Further questions apply to incarceration's purportedly incapacitating effects. By removing people from their home
communities and transferring them into prison, incarceration generally prevents prisoners from committing crimes outside

prison. But prison itself is a place where interpersonal violence, theft, and abuse are rampant and largely unreported. 236

Therefore, incarceration does not necessarily reduce or incapacitate the commission of crime, but rather changes its location.
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In this respect, the argument for incapacitation reveals the disregard for the humanity of incarcerated persons that is inherent
in the basic structure of U.S. penal discourse: This discourse only (or primarily) counts crime as significant if it occurs
outside prison. Yet approximately 216,000 sexual assaults occurred in U.S. prisons in 2008, making prisons perhaps the most

sexually violent place in the country, a site of serial rape. 237  A further complicating factor for any account of incarceration's
incapacitating effects is that, insofar as imprisonment is criminogenic, it may reduce crime outside prison during the time a

person is incarcerated, but it may likewise exacerbate that person's likelihood of committing a criminal offense post-release. 238

Although there is some evidence that rehabilitative programming in prison reduces recidivism relative to incarceration in
harsher, more punitive conditions, this does not demonstrate that imprisonment is more rehabilitative than other modes of social

response outside of the prison setting. 239  In fact, there is good reason to think that interventions that address addiction or
provide educational opportunities would more likely enable different patterns of behavior upon release if they occurred in a
context more closely parallel to one that persons would live within over the longer term rather than solely within the context of

incarceration. 240  This is not to deny the relative benefits of minimum security confinement with opportunities for education and
addiction recovery programming over, for instance, long-term solitary confinement (a reform not inconsistent with abolitionist
aims), but instead to suggest that there is no persuasive evidence that rehabilitative incarceration is more likely to produce
desired results than an alternative array of interventions not organized around imprisonment.

Accordingly, although various studies have attempted to demonstrate the crime-reductive effects of carceral sentencing
through analysis of large datasets of *1205  reported crime and incarceration rates, as well as by using theoretical models
of incarceration's crime-reductive mechanisms, it remains the case, as economist John Donohue explains, that “the empirical

literature has not yet generated clear and unequivocal answers to these key questions.” 241  In particular, it is unclear whether
“a reallocation of resources to alternative crime-fighting strategies would achieve the same benefits [of incarceration] at lower

social costs . . . .” 242  In economic terms, these analyses do not capture the potential opportunity costs of achieving order

maintenance through prison-backed criminal law enforcement and incarceration, rather than through other means. 243

There is compelling evidence that the opportunity costs of allocating public resources to incarceration are immense. Nobel
Prize-winning economist James Heckman has found, for example, spending on early childhood education for disadvantaged

children produces much higher returns than criminal law enforcement expenditures. 244  To properly assess the desirability of
incarceration relative to alternatives such as Heckman's, one must also consider the enormity of the economic resources allocated
to imprisonment and punitive policing. In 2008, U.S. federal, state, and local governments spent approximately $75 billion

on corrections, primarily on incarceration. 245  Expenditures on incarceration are particularly concentrated on disadvantaged
populations from narrowly confined geographic areas. In certain blocks in Brooklyn, New York, for instance, the state has

spent multiple millions of dollars per block per year to confine people in prison. 246  Similarly, Pennsylvania taxpayers have
spent over $40 million per year to imprison residents from a single zip code in a Philadelphia neighborhood, where *1206

38 percent of households have annual incomes under $25,000. 247  Likewise, in one neighborhood in New Haven, Connecticut,

the state spent $6 million per year to return people to prison for technical parole and probation violations. 248  According to one
recent study, reducing the incarcerated population convicted only of nonviolent offenses by half would result in cost savings of

approximately $16.9 billion annually, without any significant associated decrease in public safety. 249

It also bears noting that much crime goes unreported, unmentioned, hidden by the shame associated with victimization or as

a result of other fears, including the fear of sending loved ones to prison. 250  These forms of violence are not meaningfully
accounted for in the existing analyses of incarceration's efficacy. Indeed, much of the violence police inflict on young African

American men during police searches and seizures is not even understood as criminal. 251  The same could be said of myriad
forms of harm inflicted upon the relatively powerless and dispossessed by those who escape entirely censure or redress. A poem
attributed to an anonymous poet of the 1700s, and circulated variously in prison writing since, captures this final point well:
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The law will punish a man or woman who steals the goose from the hillside, but lets the greater robber loose who

steals the hillside from the goose. 252

In a speech to inmates in Cook County Jail in 1902, Clarence Darrow conveyed a similar abolitionist insight in these terms:

The only way in the world to abolish crime and criminals is to abolish the big ones and the little ones together.
Make fair conditions of life. Give men a chance to live. . . . There should be no jails. They do not accomplish
what they pretend to accomplish. . . . They are a blot upon any civilization, and a jail is an evidence of the lack of

charity of the people on the outside who make jails and fill them with the victims of their greed. 253

*1207  ***

In sum, the evidence as to whether incarceration and prison-backed policing meaningfully make us more secure is mixed at
best, at least when the broader harmful effects of incarceration are accounted for, along with crime that occurs in areas, forms,
and among populations where it currently goes unreported, unnoticed, and unaddressed. Unless the only important social goal
is to reduce reported crime outside of prison at all costs, questioning the efficacy of incarceration requires considering any
crime-reductive effects of incarceration relative to ethical concerns, social consequences, welfare measures, aspirations, and
opportunities incarceration forecloses to govern ourselves in other more humane and just ways. At a minimum, the available
evidence on imprisonment's efficacy does not diminish the importance of the critical abolitionist ethical demand.

The next Part explores how a critical abolitionist ethic differs from a more moderate reformist framework, before turning to
consider abolitionist aims in a positive register--in line with W.E.B. Du Bois' account of abolition as a positive project--as well
as with reference to an overlooked variant of grounded preventive justice.

II. ABOLITION VERSUS REFORM

Abolition promises to reorient both criminal law and politics in important and distinct respects. There are five primary
ways in which an abolitionist ethic is distinguishable from a more moderate reformist orientation. First, an abolitionist ethic
identifies more completely the dehumanization, violence, and racial degradation of incarceration and punitive policing in
the basic structure and dynamics of penal practices in the United States. Rather than understanding these features as more
superficial flaws that might be repaired while holding constant the role of criminal law administration relative to other social
regulatory projects, a critical abolitionist ethic centers on how caging or confining human beings in a hierarchically structured,
depersonalizing environment developed through historical practices of overt racial subordination tends inherently toward
violence and degradation. In this, an abolitionist ethic more accurately identifies the wrong entailed in holding people in cages or
policing them with the threat of imprisonment, as well as more fully recognizes the transformative work that would be required
to meaningfully alter these dynamics and practices.

Second, an abolitionist ethic, in virtue of its structural critique of penal practices, is oriented toward displacing criminal law as
a primary regulatory framework and replacing it with other social regulatory forms, rather than only or primarily moderating
criminal punishment or limiting its scope or focus. *1208  Displacing criminal regulation and replacing it with other regulatory
forms entails a primary orientation toward proliferating substitutive approaches to address social problems, root causes, and
interpersonal harm through institutions, forms of empowerment, and regulatory approaches separate and apart from the criminal
law. By contrast, a more moderate reformist framework typically aims at reducing the costs and impositions of incarceration by
granting people convicted of less serious offenses options for supervised, monitored release (typically backed by the threat of
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imprisonment for noncompliance with the more lenient terms). 254  Abolition's critical project opens the space, in other words,
for a positive project of proliferating social and regulatory alternatives to take the place of criminal law enforcement, and in
this regard, abolition, as opposed to more moderate reform, enacts its profound skepticism of the legitimacy of prison-backed
criminal regulatory interventions through its ongoing transformative efforts.

Third, abolition in its radical call for change appropriately captures the intensity that ought to be directed to transforming
the regulation of myriad social problems through punitive policing and incarceration. More modest reform, in tolerating with
relative comfort imprisonment and punitive policing, does not register the need for change with as much urgency. The following
figure projects the time that would be required to return incarceration levels in the United States to where they were in 1980,
assuming a rate of decline in incarceration equivalent to that which occurred in 2012. The product of a perfect storm for prison
reformists--fiscal crises in numerous states, relatively low rates of reported crime, and a growing political commitment in
both more conservative and liberal states to reduce the harshness and cost of criminal sentencing approaches--2012 marked a

considerable decline in rates of imprisonment. 255

*1209  Historical and Projected U.S. Federal and State Prison Populations, Based on 2012 Rate of Decline

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Source: Bureau of Justice Statistics, Prisoners Series (Sentencing Project 2013).

A reformist trajectory would likely under the best of circumstances yield decreases in incarceration roughly consistent with
this course. Whereas expanding diversionary noncarceral criminal supervisory mechanisms may be expected to accelerate rates
and avenues of decarceration, reform would in time, of course, face challenges during periods when, for one reason or another,
public opinion tended in a more punitive direction than it did in 2012. Even under these most optimal conditions, however, with
consistent, marked incarceration-reductive reforms such as those in 2012, it would take almost one hundred years to return to
1980 levels of imprisonment. Yet, already, in 2013, this downward trend reversed course as incarceration increased slightly at

the state and federal levels. 256

Although a significant achievement, the commitment by the bi-partisan #Cut50 prison reform coalition to reduce incarceration
levels by half in the United States over ten years, would still leave the United States an outlier in the expanse and harshness of its

criminal processes. 257  This bi-partisan coalition primarily is able to achieve consensus on reducing incarceration primarily for

nonviolent, nonserious, nonfelony convictions. 258  And even if bi-partisan reform *1210  efforts were able actually to reduce
the number of nonviolent offenders in prison and jail by half, the United States would still have by far the highest incarceration

rate in the OECD. 259

But abolition makes a bolder critical demand, which requires more thoroughgoing transformation, recognizing the importance
of a substitutive regulatory logic, rather than a shift from imprisonment to prison-backed noncarceral alternatives. And even
if abolition fails in its call for more marked change in criminal law enforcement, it renders moderate reform a more palatable
option, potentially advancing a more moderate reformist program by articulating a critical and radically transformative project
in the same legal and policy space.

Fourth, an abolitionist ethic in its critical dimensions and moral resonance--by exposing the dehumanization and illegitimate
brutality of the core prison-backed projects of the criminal process--stands to produce greater discomfort and shame in carrying
out criminal punishment. Even in those instances where imposing punishment remains perhaps necessary, as the lesser of two
evils, when someone has committed and continues to pose a great threat of violence to others, an abolitionist ethic does not
allow us to remain complacent in the rationalization of criminal law enforcement's violence and neglect. In this, an abolitionist
ethic does not necessarily deny that in some instances there may be people so violent that they cannot be permitted to live
among others. (These individuals are referred to in abolitionist writings as “the dangerous few” in order to underscore how
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very rare they are relative to the vast population of the incarcerated (and how much rarer they might be if we chose to live in

ways less productive of such violence)). 260  But the associated discomfort and shame with which an abolitionist critique imbues
such punishment promises to reshape the experience of punishing even these dangerous few by rendering criminal politics and
jurisprudence more conflicted and ambivalent, and thereby improved, both at the highest level of abstraction and in the most
concrete doctrinal and statutory details. This conflict, shame, discomfort, and ambivalence, in significant measure produced by
an abolitionist critique of the ideology that rationalizes prison-backed punishment, simultaneously promises to make available
broader imaginative horizons within which we are able to govern ourselves.

*1211  Jonathan Simon, in Governing Through Crime: How the War on Crime Transformed American Democracy and Created
a Culture of Fear, exposes how political and social thought in the United States have come to focus on crime control to the

exclusion of other frames of reference for governance. 261  Simon explains that “[w]hen we govern through crime, we make
crime and the forms of knowledge historically associated with it-- criminal law, popular crime narrative, and criminology--
available outside their limited original . . . domains as powerful tools with which to . . . frame all forms of social action as

a problem for governance.” 262  An important part of this ideological capture is, as Angela Davis reveals, the “simultaneous

presence and absence” of incarceration and criminal law enforcement. 263  Crime governance thrives when we are able to
imagine we have addressed interpersonal violence, theft, and other problems by depositing certain people in prison. But when we
are forced to confront what prisons do, we are compelled to consider the ideological work prison performs. We come to recognize
prison, then, as more than “an abstract site into which undesirables are deposited, relieving us of the responsibility of thinking

about the real issues afflicting those communities from which prisoners are drawn in such disproportionate numbers.” 264  An
abolitionist ethic, by unmasking the hidden violence inherent in this ideological capture and by encouraging conflict about its
perpetuation rather than unknowing acquiescence, promises to loosen the capture's hold and renders us--citizens and legislators
alike--better able to imagine other frameworks for governance and collective social life. This is a product both of abolition's
fundamental moral condemnation of prison-backed criminal law enforcement's legitimacy as a means of managing complex
social problems, and of the awareness an abolitionist ethic facilitates about the choice--rather than the necessity--of addressing
complex social problems through incarceration and punitive policing.

At the level of judicial decision making and legislatively enacted criminal law, related forms of ideological capture confine
the courts' and legislatures' capacities to address gross injustice in the criminal process. Here too, then, an abolitionist ethic
promises an escape, or at least a substantial challenge to, acquiescence in these legal commitments--especially to the primacy
of finality of a criminal conviction, what I will call the “fetish of finality.”

If we understand law in the powerful and evocative terms proposed by Robert Cover as part of a normative universe or “nomos,”
we then appropriately *1212  recognize that “law and narrative are inseparably related.” Law, Cover explains, is “constituted

by a system of tension between reality and vision,” between law as it is and our aspirations as to what it might become. 265  As

Cover writes: “[L]aw is not merely a system of rules to be observed, but a world in which we live.” 266  He reveals how the

normative and interpretive “commitments--of officials and of others--. . . determine what law means and what law shall be.” 267

As judges carry out their interpretive work, they must attempt to resolve these competing normative claims; judges themselves

are variously aligned and torn between warring narratives and values as they steer law's potential for violence or peace. 268

An abolitionist ethic resists the circumscription of the nomos of criminal jurisprudence, inviting (even demanding) new
perspectives within and against those which judges, legislators, and citizens might make law. More precisely, an abolitionist
ethic contributes an unapologetic insistence on the brutal and morally illegitimate violence of criminal punishment--whether
imprisonment or incarceration followed by state-inflicted death--to the nomos of constitutional criminal jurisprudence. This
ethic throws down a gauntlet to the general jurisprudential comfort with the inevitability and moral unassailability of criminal

conviction's finality and lessens, perhaps, the dread of grinding the wheels of justice to a halt. 269  In other words, an abolitionist
ethic decenters the primacy of finality and the smooth operation of the criminal process such that it becomes less comfortable
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to rest at ease with the unimpeded operations of criminal punishment institutions, especially the imposition of imprisonment
or a sentence of death.

In Herrera v. Collins, 270  for example, the U.S. Supreme Court held that claims of actual innocence based on newly discovered
evidence do not state an independent ground for federal habeas relief absent identification of an independent constitutional

violation, even in a case where a defendant is sentenced to die  *1213  and may be innocent. 271  Although Justice Blackmun

cautions in dissent that the “execution of a person who can show that he is innocent comes perilously close to simple murder,” 272

Justice Rehnquist, writing for the majority, nonetheless concludes that the important principle of finality trumps, given “the

very disruptive effect that entertaining claims of actual innocence would have on the need for finality . . . .” 273  This fetish of
finality is grounded in a narrative and background norms--a nomos--that complacently treats the conventional criminal process
followed by conviction and prison-based punishment (or killing by the state) as basically moral and just. The majority opinion
relates these ideas thus:

In any system of criminal justice, “innocence” or “guilt” must be determined in some sort of judicial
proceeding. . . . A person when first charged with a crime is entitled to a presumption of innocence, and may insist
that his guilt be established beyond a reasonable doubt. Other constitutional provisions have the effect of ensuring
against the risk of convicting an innocent . . . . Once a defendant has been afforded a fair trial and convicted of
the offense, the presumption of innocence disappears . . . . The existence merely of newly discovered evidence

relevant to the guilt of a state prisoner is not a ground for relief on federal habeas corpus. 274

This narrative telling naturalizes conviction as the point at which moral (or at least constitutional) concern ends, unless there
has been a new and independent ground of constitutional error identified at trial. This is true, on the Court's account, even for
a person who would be killed despite his possible innocence.

An abolitionist ethic, by starkly calling into question the marker of conviction as one that properly puts an end to moral (and
constitutional) concern and instead exposes the dehumanization at the core of that legal marking practice, holds the potential to
impose greater shame and discomfort, or at least ambivalence and conflict, at this point of decision. A prison abolitionist ethic
holds this promise of unsettlement more powerfully than a death penalty abolitionist demand because prison abolition calls into
question the legitimacy of the finality of conviction as an end of moral concern in a more thoroughgoing and structural form.

Death penalty abolition, by comparison, in proposing the substitution of life imprisonment without parole for state killing,
reinforces the same account of the *1214  legitimacy of a conviction's finality as does the Court's majority, even if death penalty

abolitionists prefer a non-death sentence. 275  It is for this reason, perhaps, as Robin West pointedly and provocatively observes of
the dissent in Herrera, that Justice Blackmun stops short of understanding the killing of a possibly innocent person as homicidal

and instead characterizes the Court's chosen course as “perilously close to simple murder.” 276  West writes: “That extraordinary
remark, I believe, suggests two questions of relevance here: First, why ‘perilously close’? . . . [S]econd, is Blackmun suggesting

that the Justices that did this are ‘perilously close’ to being murderers? . . . Or was he speaking metaphorically . . . .?” 277  Perhaps
instead, Justice Blackmun  (who, famously, eventually himself became a death penalty abolitionist), similarly understands the
imposition of conviction to lessen the moral concern for any act upon the convict that follows, even if that act entails killing
a possibly innocent person, thereby transforming that conduct from simple murder into something instead “perilously close”

to it. 278

The Anti-Terrorism and Effective Death Penalty Act of 1996 (AEDPA) has codified this fetish of finality into a statutory
framework that often causes constitutional challenges to criminal convictions in federal court to be altogether disregarded.
AEDPA purports to strip federal courts of jurisdiction to consider in habeas “a determination of a factual issue made by a State
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court,” 279  and limits disturbing a state conviction in habeas to cases where “the facts underlying the claim [are] . . . sufficient
to establish by clear and convincing evidence that, but for constitutional error, no reasonable factfinder would have found

the applicant guilty of the underlying offense.” 280  As a consequence, under AEDPA, even in cases with gutting evidence of
possible innocence, courts have deferred to the *1215  state's right to kill possibly innocent persons on the ground that finality
of a conviction must take priority over other moral and constitutional considerations.

For example, in Cooper v. Brown, the Ninth Circuit ordered the denial of a Petition for Rehearing and Petition for Rehearing

En Banc to which Judge William Fletcher wrote a more than one hundred page dissent. 281  Judge William Fletcher began his
dissent as follows:

The State of California may be about to execute an innocent man. From the time of his initial arrest [in 1983] until
today, Kevin Cooper has consistently maintained his innocence of the murders for which he was convicted . . . .
There is substantial evidence that three white men, rather than Cooper [who is African American] were the
killers. . . Some of the evidence, even though exculpatory, was deliberately destroyed [by the police] . . . . Some
of the evidence, even though exculpatory, was concealed from Cooper . . . . [T]he only survivor of the attack, first

communicated . . . that the murderers were three white men. 282

An earlier opinion in this case is also noteworthy for its discussion of the glaring evidence of law enforcement misconduct in
the investigation of Kevin Cooper:

Significant evidence bearing on Cooper's culpability has been lost, destroyed or left unpursued, including, for
example, blood-covered coveralls belonging to a potential suspect who was a convicted murderer, and a bloody
t-shirt, discovered alongside the road near the crime scene. The managing criminologist in charge of the evidence
used to establish Cooper's guilt at trial was, as it turns out, a heroin addict, and was fired for stealing drugs seized
by the police. Countless other alleged problems with the handling and disclosure of evidence and the integrity of

forensic testing and investigation undermine confidence in the evidence. 283

Judge Fletcher concludes his impassioned dissent with this admonition:

Doug, Peggy and Jessica Ryan, and Chris Hughes, were horribly killed. Josh Ryen, the surviving victim, has been
traumatized for life. . . . The criminal justice system has made their nightmare even worse. . . . Kevin Cooper has
now been on death row for nearly half his life. In my opinion, he is probably innocent of the crimes for which
the State of California is about to execute him. If he is innocent, the real *1216  killers have escaped. They may
kill again. They may already have done so. We owe it to the victims of this horrible crime, to Kevin Cooper, and
to ourselves to get this one right. We should have taken this case en banc and ordered the district judge to give

Cooper the fair hearing he has never had. 284

But Judge Rymer, by way of response, presumably representing the position of the majority of judges of the Ninth Circuit who
voted to deny rehearing, primarily relied on AEDPA's codification of the fetish of finality, definitively concluding of Judge

Fletcher (and Kevin Cooper's) claims, quite simply, that “AEDPA mandates their dismissal.” 285

Wider circulation of an abolitionist ethic, in calling the lie on the point of conviction as the end of moral (and constitutional)
concern as codified by AEDPA, might facilitate an extension of Judge Fletcher's outrage into further reaches of the judiciary
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and into legislatures and civil society, or at least an ever deeper moral unease at viewing conviction as making it less than
simple murder to execute a quite possibly innocent man. An abolitionist ethic promises, too, to increase all of our discomfort,
shame, and conflict over ignoring the claim to humanity of those who stand convicted, whether or not they are innocent or

sentenced to die. 286

Constitutional jurisprudence concerning racial bias in the criminal process similarly stands to be improved by the wider

circulation of an abolitionist (as opposed to a reformist) ethic. The Supreme Court's opinion in McCleskey v. Kemp, 287  for
instance, dismissed the overwhelming evidence presented by Warren McCleskey of racial bias affecting Georgia's capital-
sentencing process. The holding rested in large measure on a concern that “if we accepted McCleskey's claim . . . we could soon

be faced with similar claims as to other types of penalty.” 288  This narrative--effectively about the intolerable threat posed by
grinding the wheels of justice to a halt--leads the Court to tolerate a death-sentencing regime that impacts African Americans and

white defendants differently *1217  on the basis of their race. 289  So here, too, an abolitionist ethic, particularly in its attention
to the racial violence that inheres at the core of the criminal process, makes available a response to racially infected moral
wrongs in criminal sentencing that is less defensive, less sure of the desirability of avoiding “similar claims as to other types of
penalty,” and perhaps even willing to extend moral and constitutional concern to less obvious and deliberate sites of racial bias,

as well as to persons who stand convicted of serious crimes. 290  Along these lines, then, the shame, discomfort, ambivalence,
and conflict with which an abolitionist ethic imbues criminal punishment may help us to begin to escape these confines, both
in our politics more broadly and in the doctrines and legalist assumptions that make a fetish of criminal law's finality.

Fifth and finally, an abolitionist framework opens the space for a transformational politics involving different individual actors,
groups, and communities to address the problems that haunt criminal law administration. Rather than rely on correctional
experts--and their increasingly fine-tuned plans to reinvent probation or parole supervision to reduce crime or to render prisons
more humane--an abolitionist ethic creates space within which community members may organize themselves to empower
vulnerable individuals and to address crime prevention by other means. One example of such an organization is the Brooklyn-

based “Sistas Liberated Ground” (SLG). 291  SLG is a group of women of color residents of Bushwick, Brooklyn, who
have committed themselves to holding community members accountable for domestic violence and empowering vulnerable
individuals to keep themselves safe, to locate safe spaces, to access mediation, and to address their needs for security without

involving the criminal process unless they choose to do so. 292  This sort of work is encouraged by an abolitionist ethic because
abolition inspires forms of social organization to address interpersonal harm apart from criminal law enforcement, where
otherwise recourse to criminal law's intervention would be more reflexive because it would be less subject to question and
critique. This positive project of abolition *1218  and prevention in an often overlooked register, which the remainder of this
Article explores, also promises to lessen the dread that accompanies the thought that judges and legislators (and others) might
“soon be faced with similar claims as to other types of penalty”--that is, the terror of the idea that the wheels of the criminal
legal process might slow.

The problem remains, of course, of how to envision in more complete terms a manner of preventing interpersonal harm consistent
with this critical abolitionist ethic. The remainder of this Article engages the preventive justice and related literatures toward
this end, developing an overlooked and structurally focused form of grounded preventive justice not centered on individualized
criminal law enforcement targeting.

III. PREVENTIVE JUSTICE

Preventive justice designates a range of measures aimed at reducing the incidence of harmful behavior, typically by targeting the
risks posed by specific individuals and less often by addressing the potential harm posed by given social situations. Preventive
measures run the gamut from preventively detaining people deemed dangerous to increased spending on social programs that

may serve to decrease crime. 293  In some respects, in its most general sense the term preventive justice designates a field of
regulatory activity not meaningfully distinguishable from general crime prevention apart from its reference to justice.



PRISON ABOLITION AND GROUNDED JUSTICE, 62 UCLA L. Rev. 1156

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 27

The scholarly literature focused on preventive justice is overwhelmingly engaged with critically considering the injustice of
particular (recent) punitive preventive measures, like sex offense registries or terrorism watch lists, and with underscoring the
threats to vulnerable populations and to the liberal, libertarian, and rule of law values imperiled by individualized preventive

targeting in criminal law administration. 294  This scholarly work is primarily and remedially focused on *1219  addressing

how procedural protections might limit the excesses of coercive, punitive preventive measures. 295

By contrast, this Part explores a distinct and largely neglected structural and institutional conception of preventive justice
that promises to minimize criminal law's injustice and reduce crime. This alternative conception is aimed at prevention of
interpersonal harm, along with other social problems, that might operate without enlisting criminal law enforcement. Although
the current organization of an idea of security around punitive policing and prison-backed punishment has gradually come to
seem natural and inevitable, this alternative conception of preventive justice serves as a corrective to the false sense of necessity
that so often accompanies punitive preventive policing and punishment. Additionally, this alternative conception of preventive
justice offers a manner of constraining punitive preventive measures other than through procedural mechanisms--namely, by
substantively conceptualizing prevention in other terms and proliferating noncoercive modes of facilitating collective security.

This neglected framework of prevention may operate without involvement of the conventional criminal process, without
targeting individual persons for heightened surveillance, and without jeopardizing core principles of justice and fairness.
Prevention so configured attends to the problems posed by interpersonal violence and other criminalized conduct by decreasing
opportunities to offend and confronting criminalized conduct without first resorting to policing, prosecution, and conventional
criminal punishment. This move away from preventive policing, prosecution, and punishment-- away from the sort of
interventions that Professor Bernard Harcourt has critically coined “punitive preventive measures”--and toward situational,
structural, and institutional prevention entails an alternative form of preventive crime regulation consistent with an abolitionist

project in that it does not rely on strategies of intervention that instigate criminal law's institutions, violence, or surveillance. 296

Prevention in this alternative register may, for these reasons, function as a constructive supplement to a prison abolitionist ethic.

This Part explores how this alternative conception of prevention is consistent with an earlier vision of ensuring social order
and collective peace, one that arguably dates to the late eighteenth and early nineteenth centuries, but has *1220  been largely
abandoned or merely glossed over in contemporary criminal law scholarship.

***

Preventive justice first surfaced as a relevant concept in Anglo-American legal discourse before there were established police
forces, at a time when it remained uncertain how rapidly industrializing societies would seek to limit interpersonal harm while

maintaining a commitment to liberty and privacy. 297  Although Blackstone conceived of preventive justice as tied to directly

policing probable criminals through an assessment of their character rather than other actuarial means, 298  later social reformers
were committed to a different approach to maintaining social order quite apart from what we would today conceive of as

criminal law enforcement. 299  The most famous of these reformers was Jeremy Bentham, who went as far in his unfinished
Constitutional Code to explore the convening of a “Preventive Services Ministry,” the function of which would be to prevent

“delinquency and calamity.” 300  This conception of prevention was organized not so much around crime as around uncertainty,

insecurity, and risk. 301  Its purpose was to ensure the “security of [future] expectations” to the greatest extent possible. 302  This
involved an expanded conception of security, according to which individual criminal deviance was not any more of concern

than the safety of mines and factories, precautions against fire and floods, and other “calamities” of nineteenth century life. 303

Quite apart from his famous (or infamous) plans for panoptic prison reform, Bentham conceptualized security more broadly
as a project of environmental design and risk reduction. As Martin Dubber has explained, “[Bentham's] idea was to prevent
the exigency. And so the possibility of an exigency became the justification for police power actions, rather than the *1221

exigency itself.” 304  A professional punitive police power backed by the threat of imprisonment was thus not understood by
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Bentham and his contemporaries to be an inevitable force for preserving security, even as it is now an entirely taken for granted
component of the modern state. Indeed, there was widespread suspicion of and resistance to the establishment of a punitive
preventive police force centered on crime interdiction, and this deep suspicion of punitive policing persisted for years. As David
Garland explores in his celebrated study, The Culture of Control: Crime and Social Order in Contemporary Society:

[E]ven the idea of “police” referred not to the specialist agency that emerged in the nineteenth century but to
a much more general programme of detailed regulation. . . . The aim of this kind of “police” regulation was to
promote public tranquility, and security, to ensure efficient trade and communications in the city, and to enhance
the wealth, health, and prosperity of the population. To this end, city authorities promulgated detailed by-laws

calling for . . . programmes of street lighting [and] the regulation of roads and buildings . . . . 305

Even though the police force that began to take shape during the nineteenth century focused more directly on crime control,
the original purpose of prevention was “not to pursue and punish individuals but to focus upon the prevention of criminal

opportunities and the policing of vulnerable situations.” 306

During this time period, the idea that punitive policing would take up the work of limiting interpersonal harm was dismissed
for decades as illiberal, prone to tyrannical abuse, and dangerous. For example, a Select Committee in the British House of
Commons convened for three years to consider the introduction of a formal police force, concluding in 1818:

[T]hough their property may occasionally be invaded, or their lives endangered by the hands of wicked and
desperate individuals, yet the institutions of the country being sound, its laws well administered, and justice
executed against offenders, no greater safeguards can be obtained, without sacrificing all those rights which society

was instituted to preserve. 307

The Committee thus recognized that risk of harm was an inevitable threat associated with social life. Consequently, the
Committee could not conceive that *1222  extraordinary measures could be taken to avert crime and the risk thereof beyond
institutional and structural efforts to limit risk and isolated responses against those individuals who committed offensive wrongs.
Instead, by and large, these reformers thought that society ought to organize itself to minimize crime without unnecessary
individual targeting, both by empowering people to care for themselves and by organizing collective social life to minimize
opportunities for victimization and harm. This premise is at the core of the potential confluence of an abolitionist framework
and this earlier form of prevention focused on structural measures of risk reduction rather than individualized targeting.

Along these lines, the Select Committee of the House of Commons acknowledged:

It is no doubt true, that to prevent crime is better than to punish it: but the difficulty is not in the end but the means,
and though your committee could imagine a system of police that might arrive at the object sought for, yet in a
free country, or even in one where any unrestrained intercourse of society is admitted, such a system would of
necessity be odious and repulsive, and one which no government would be able to carry into execution. . . . [T]he
very proposal would be rejected with abhorrence; it would be a plan which would make every servant of every

house a spy upon the actions of his master, and all classes spies upon each other. 308

Again in 1822, the House of Commons Select Committee Fourth Report concluded:
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It is difficult to reconcile an effective system of police, with that perfect freedom of action and exemption from
interference, which are the great privileges and blessings of society in this country; and your Committee think
that the forefeiture or curtailment of such advantages would be too great a sacrifice for improvements in police,

or facilities in detection of crime, however desirable in themselves if abstractly considered. 309

Only in 1828 did a Select Committee finally recommend the convening of a centralized criminal police force, but the force's
purpose was to prevent crime through diversified regulation, not to serve as an adjunct to punishment. As the Committee

explained, “[the force's] main object ought to be the prevention of crime, and not the punishment of it.” 310  When a Scottish
magistrate, Patrick *1223  Colquhoun, sought to centralize the police by creating an organization with fulltime police officers,

officers were to address indigence, not just crime. 311  To the extent officers sought to prevent crime directly, policing was to be

organized to prevent criminal opportunities and vulnerable situations. 312  Colquhoun's Treatise on the Police of the Metropolis
conceptualizes preventive policing to include regulations involving “markets, hackney-coach stands, paving, cleansing, lighting,

watching, marking streets, and numbering houses.” 313  It was apparent to these social reformers that any program of policing
or crime regulation should consider education, employment, social integration, and engagement as indispensable and central
components of their mandate. Even to proponents of policing, the advent of an organized police was understood to be part of a
diversified form of governance, primarily social rather than punitive in orientation, and one in which citizens and society were

principally responsible for crime prevention. 314

In the intervening centuries, an idea of security organized around punitive policing and prison-backed punishment gradually
has come to seem natural and inevitable, but this earlier conception of prevention may offer a corrective to that false sense
of necessity and to the scholarship and reformist efforts centered on containing punitive preventive measures solely through
procedural reform (rather than substantively reconceptualizing prevention in other terms and proliferating noncoercive modes of

prevention). 315  Much of the work of prevention in this alternative register is situation-specific, incremental, and unglamorous,
but it promises the most urgently needed change in practices of overcriminalization and to criminal law enforcement's violence.

A further factor commending prevention in this alternative register, and an abolitionist ethic more broadly, is that the violence and
dehumanization that haunts criminal law administration, and the needed reduction in overcriminalization and overpunishment,
requires a much more radical shift than merely an attack *1224  on coercive preventive measures like sex offense registries
or terrorism watchlists and a concomitant expansion of procedural protections. Different approaches are needed within which
prevention may be conceptualized apart from individualized targeting and coercion, both before and after the fact of a criminal
conviction. Preventive ambitions, as Fred Schauer has illuminated, are of course ubiquitous throughout the criminal law:
“[U]sing the criminal law in order to achieve preventive goals is a pervasive dimension of our long-standing practices of

punishment . . . .” 316  Although critics of punitive preventive measures decry the procedural informality--or even irregularity--
that routinely accompanies such measures (and importantly and rightly so), these critics overlook how eviscerated procedural
protections are characteristic not just of the preventive periphery of precrime enforcement, but of most of the adjudications at

criminal law's core. 317  As political theorist Stephen G. Engelmann provocatively put it, “[I]n the criminal law . . . elaborate

procedures . . . are routinely suspended in ongoing orgies of plea-bargaining.” 318  These “orgies of plea-bargaining” are
produced by the often almost exclusive reliance on criminal law administration to manage social risk rather than proliferating
other noncriminal forms of prevention and justice.

More far-reaching emphasis on this framework of prevention would beneficially focus conventional criminal law's properly
reactive processes on those relatively rare instances where some form of collective sanction--subject to procedural protections--
is most called for. Such circumstances might include those relatively limited situations of interpersonal harm--instances of rape
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and murder, chief among them--where the rituals of the criminal process may perform important and desirable societal work,
or at least for which we can conceive presently of no other appropriate response.

The following Part continues to reconceptualize criminal law's necessary ambit and the prevention of harm outside the
institutions that form the penal arm of the state.

IV. RECONCEPTUALIZING PREVENTION

This Part surveys an array of preventive projects that operate in this alternative social institutional and structural register. In so
doing, the analysis that follows *1225  begins to illustrate what an abolitionist framework would entail for crime prevention,
justice, and security.

A. Justice Reinvestment

Justice reinvestment has become a catchphrase in criminal law reformist discourse to describe various efforts to reduce spending
on imprisonment, some of which include substituting shock incarceration-backed probation monitoring for longer prison

sentences. 319  But justice reinvestment in line with an abolitionist framework means something different, more specific, and
more thoroughgoing: It involves reconceptualizing justice and prevention in ways that independently strengthen valuable social
projects that would simultaneously stand to reduce crime. This entails reinvesting criminal law administrative resources in other
sectors and also reinvesting the concepts of justice and prevention with more expansive meaning.

In the broadest terms, justice reinvestment along these lines would refocus collective energy on strengthening the social (rather
than the criminal) arm of the state out of concern for justice and in virtue of a commitment to security, and, as this Article
has argued, as a project of criminal law reform consistent with an abolitionist ethic. Preventive justice in its overlooked
structural variant provides a conceptual ground for understanding security anew in terms much deeper and more vast than

mere crime prevention through probationary supervision. 320  Security is more meaningfully furthered in these terms by social
solidarity, flourishing neighborhoods, dignified work, education, labor unions, empowerment of vulnerable persons, community

organizations, and basic social infrastructure. 321

In more specific terms, recall the economist Heckman's research on the social importance of early childhood education relative

to other criminal law administrative interventions to address crime. 322  The early childhood educational organizations that are
the subject of Heckman's ongoing work include an array of well-established and pilot programs centered on education, health

care, and expanding social opportunities for very young disadvantaged children. 323  These *1226  institutions serve as models
of preventive justice and justice reinvestment in these terms--promoting social flourishing and security, as well as preventing
harm and allocating resources to more just ends, in accord with a broader, more meaningful conception of justice than reactive

criminal punishment serves. 324  This is not to claim that these social projects are exclusively positioned to take up the work of
justice reinvestment within an abolitionist framework, but to identify the shapes that reinvestment and just prevention consistent
with an abolitionist ethic could take in terms resonant with W.E.B. Du Bois' vision of positive abolition.

B. Decriminalization

De jure and de facto decriminalization are similarly an important component of prevention and justice in a structural register
and consonant with an abolitionist ethic--both preventing crime and acting in service of a fuller conception of justice than
punishment of minor offenses achieves. Decriminalization may assume any number of forms. Numerous U.S. jurisdictions have
decriminalized marijuana, which stands to reduce the harms of punitive policing of marijuana users and to prevent all marijuana

offenses currently criminalized. 325  Although marijuana convictions constitute only a very small part of the problems associated
with U.S. criminal law administration, punitive policing of marijuana users enables the racial harassment of thousands of young
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men of color, including many of the 50,000 persons arrested in 2011 in New York City for minor possession of marijuana. 326

Some jurisdictions have gone considerably further, such as Portugal, which in 2001 became the first European country to abolish

criminal sanctions for personal possession of narcotics, including heroin, cocaine, and methamphetamine. 327  Although persons
involved in possession of these narcotics may be referred through a civil order for treatment, there is no threat of imprisonment
that accompanies noncompliance with such a referral. Notably, in the aftermath of complete decriminalization of drug possession
in Portugal, the number of HIV infections transmitted by sharing needles decreased and the percentage of adolescents using

narcotics declined, while the numbers of people pursuing addiction treatment increased substantially. 328

*1227  De facto decriminalization, or at least reduced sentencing, may involve exercises of police or prosecutorial discretion
to simply not pursue, arrest, or prosecute particular categories of cases while retaining a legal norm of criminalization. For
example, in 2013 Attorney General Eric Holder instructed assistant U.S. attorneys not to charge particular criminal cases in a

way so as to trigger certain stiff criminal sentences. 329

Importantly and additionally, efforts to confront the “school-to-prison pipeline” by eliminating zero-tolerance policies in schools
that turn children who misbehave in school over to police are another significant measure to eliminate criminalization. Reform
along these lines stands to address some of criminal law's violence in a readily achievable manner consistent with an abolitionist

ethic. 330

Although the precise scope of desirable de jure and de facto decriminalization remains uncertain, and though there is surely
some violent conduct that the law ought to plainly condemn, decriminalization deserves a more prominent place than it currently

occupies in criminal law reformist discourse, both in the narcotics context and elsewhere. 331

C. Creating Safe Harbors

Another crucial component of an abolitionist approach to prevention is a form of social organization that enables vulnerable
persons and communities to care for themselves, rather than having to rely exclusively on the criminal law administrative
apparatus to serve basic needs for personal and community security. The Brooklyn-based “Sistas Liberated Ground” (SLG) is
again illustrative--an instance of both facilitating forms of restorative justice and mediation as well as creating a safe harbor

for those vulnerable to domestic violence. 332  Similarly, Violence Interrupters, a program pioneered by epidemiologist Gary
Slutkin, consists of a task force of community mediators, many of whom are formerly gang-involved community members,

who may be called upon to help deescalate situations of mounting community conflict, whether gang-related or otherwise. 333

*1228  Studies of Violence Interrupters' work in Chicago and Baltimore, conducted by researchers at Northwestern and Johns

Hopkins Universities, found that homicide rates decreased with the implementation of these programs. 334  In one neighborhood,

the rates decreased by over 50 percent. 335  These are interventions that borrow from restorative models of dispute resolution
but ground those practices in specific community-based projects.

This model of community self-care occupied a central place in the Black Panther Party's philosophy as a means of enabling
people to avoid reliance on criminal law enforcement to solve legal and social problems. The Black Panthers, for instance,

convened “People's Free Medical Clinics” in cities around the country in the 1970s, after the Civil Rights Acts were passed. 336

Though the Black Panther Party is not often remembered in these terms today, their public health initiatives sought to foster
liberatory politics organized around creating safe spaces and community well-being. Freedom and justice, in these terms,
following W.E.B. Du Bois, are understood in terms of an end of racial subordination as a positive project of human flourishing,
rather than merely freedom from discrimination or as a punitive response in the wake of wrongdoing.

Prevention in a structural register might also be understood, then, more generally to encompass the creation of additional spaces
of liberatory security separate from the criminal arm of the state--spaces in which harm is prevented and just conditions are
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manifest at a small scale, as well as alternative forms of dispute resolution, restorative interventions of the sort implemented
by SLG and similar organizations.

D. Alternative Livelihoods

Alternative livelihoods programs also rely upon institutions separate from criminal law enforcement to prevent conduct
otherwise frequently addressed through criminal law administration. Alternative Development Programming, for example,
undertaken by the United Nations in the criminal law and development context, subsidizes narcocultivators to shift to
nonnarcotic crops, and then assists growers in accessing national and international markets until they are able *1229  to

make the financial transition to the alternative crop by themselves. 337  In certain programs, participation is voluntary and
unaccompanied by the threat of criminal or other penalties. Over time, many narcocultivators switch to the legal alternative if
it becomes equivalently lucrative. Transition to alternative crops is associated with a significant reduction in threats of violence

due to the insecurity that accompanies narcotics trafficking. 338  Relatedly, certain Latin American countries have sought to

purchase cocoa crops from growers, which may be used in manufacturing products like toothpaste and soap. 339  More generally,
these alternative development programs offer a manner of conceptualizing how crime prevention might be attempted through
employment programs and small business development assistance, such as for those involved in narcotics sales in the United

States, as well as for those involved in other forms of for-profit criminal activity. 340  These initiatives thus prevent harm and
enable more sustainable conditions of social life.

E. Universal Design

Improved security may also be enabled by simple design innovations that leave public spaces better lit to reduce the

likelihood of assault in public at night, as well as by making products less susceptible to theft. 341  The regulation of theft and
shoplifting provides one illustration of how design innovations may actually more effectively and cheaply prevent the offending
conduct, simultaneously promoting the ends of justice by avoiding unnecessary criminal law enforcement. Shoplifting may be
regulated either through policing, prosecution, and punishment, or through using infrastructural and design-focused preventive
interventions. On a criminal regulatory model that targets individual thieves, in-store security and registers of suspected
offenders identify shoplifters (these are examples of individualized precrime preventive targeting). In instances of identified
*1230  violations, accused individuals may be subject to arrest, charge, prosecution, and punishment (with both post-offense

responsive ambitions and preventive deterrent ambitions). But shoplifting may also be preventively addressed, and arguably
more effectively so, by using design interventions, which do not entail the individual liberty intrusions associated with either
punitive preventive or conventional criminal law enforcement responses. Local business groups or city regulations could instead
require store owners to implement store policies, such as packaging and display practices, that make it virtually impossible to

steal. 342  Thus, shoplifting need not be a prosecutorial priority in order to reduce its incidence very considerably; by contrast, the
available evidence suggests that police arrest less than one percent of shoplifters, so the design-based, noncriminal regulatory

regime may actually be more effective. 343  Auto theft likewise may be prevented through straightforward changes by auto
manufacturers to vehicles so as to make it either impossible to access the car to steal it or to inhibit the mobility of a car in the

case of intrusion. 344  This simple form of prevention promises not only less individualized targeting by police through reduced
criminal law enforcement involvement, but also potentially, at least in the case of theft, improved effectiveness.

F. Urban Redevelopment

Urban redevelopment is a further way to promote security, even from violent crime. Redevelopment can engage community
members in common projects and populate urban areas that might otherwise be desolate, particularly those plagued by violence.
More generally, these projects also promise to enhance community well-being. For example, one recent study of urban
“greening” projects, conducted by epidemiologists at the University of Pennsylvania School of Medicine, found that “greening
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was associated with reductions in certain gun crimes and improvements in residents' perceptions of safety.” 345  The study
randomly selected two groups of vacant lots in Philadelphia: One set was greened through an urban gardening initiative and the
other, which was not, served as the control. Assault in the general area, both with and without guns, *1231  declined after the

greening began and residents' general sense of safety and security near their homes improved. 346  The study's authors attribute
these associations to a greater sense of unity fostered in the neighborhood as a result of the common project, as well as the

greater difficulty in hiding guns and criminal activity in a green space as opposed to a trash-filled lot. 347

This research builds upon University of Pennsylvania epidemiologist Charles Branas's work comparing outcomes associated

with thousands of greened and nongreened vacant lots over the course of nine years. 348  Branas found that greening could be

associated with reduced gun assaults, vandalism, stress, and increased physical exercise. 349

In 2010, there were 40,000 vacant lots in Philadelphia, many in neighborhoods suffering from considerable violence and

neglect. 350  Detroit--another city with high rates of criminalization, arrest, incarceration, and gun violence--has approximately

forty square miles of vacant lots and is considering whether to convert some of these lots to greened uses. 351  Cleveland, partly
in response to this body of research, has created a program to supply grants to community groups to manage parcels of vacant

land. 352  Proposals have included community gardens and orchards, as well as permeable parking structures. 353

Greening surely cannot eliminate all violence in urban spaces, but it is an instance of a preventive measure consistent with
an abolitionist ethic that may, at a minimum, improve residents' impressions of safety and thereby improve community well-

being. 354  Regardless of whether the “broken windows” theory of policing is empirically valid, greening and other urban
redevelopment projects are ways to promote “orderliness” that do not involve punitive policing interventions with all their
known costs and exemplify an approach that promises other demonstrated benefits, including the empowerment of impacted

communities to seek security and justice in other terms than through criminalization and incarceration. 355

*1232  The following Part considers further whether and how justice may be achieved within an abolitionist framework focused
generally on structural prevention rather than punishment of crime.

V. GROUNDING JUSTICE

Thus far, this Article has argued that a broader framework of grounded justice--concerned with human welfare as well as
legacies of racial subordination and practices of dehumanization--demands a rejection of much of the work currently performed
by the criminal legal process in the United States, as well as compelling a central place for an overlooked variant of structural
prevention, and a departure from continued reliance on primarily retributive, individual, punitive, criminal legal responses to
interpersonal violence and other forms of socially harmful conduct. To the extent that more just outcomes may be achieved
by prioritizing structural forms of prevention over individual criminal response, this broader conception of grounded justice
requires allocation of energy and resources to social structural responses over criminal prosecution and punishment. Doing
so does not require immediately eliminating the ability to invoke the rituals of the criminal process in certain instances of
grave interpersonal harm. Yet, the determination in cases of significant individual wrongdoing of whether to rely on criminal
punishment and how much should always be a difficult one. There is no easy manner of determining how or when this should
be done, though any such imperfect determination ought to seek to condemn violence, promote security, and protect the human
dignity, freedom, and equality of the accused and accuser alike. An abolitionist ethic entails, in any case, that we should strive
to eliminate the need to invoke such punitive responses and approach their invocation with deep conflict and ambivalence,
even shame.

This account of grounded justice, of course, is in deep tension with a retributivist account of criminal punishment. A retributivist
objection to this account of abolition and prevention--of grounded justice--might run as follows: Retributive justice requires
that any wrongful and illegal act be followed by state-imposed punishment, subject to fair procedural constraints, in order to
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counteract the harm done by the offender to the victim, honor the moral agency of both the victim and the perpetrator, and to

recognize the threat posed to the democratically endorsed rule of law. 356  Any punishment should proportionally match the

*1233  wrong of the crime, considering both the offender's culpability and the harm suffered by the victim. 357  Only fitting

criminal punishment, in this view, respects the free moral agency of the defendant and the victim alike. 358  Imprisonment is
the primary institution for imposing just punishment because it avoids overt brutality that eliminates human agency or makes
a spectacle of violence, such as the imposition of a death penalty or flogging, and because of a democratic consensus around

incarceration as a criminal sanction. 359  The retributivist objection might posit, therefore, that an abolitionist ethic and its
instantiation of prevention in a noncoercive register is contrary to these principles because it ignores the demands of justice
(and of retributive justice in particular) by addressing wrongdoing through interventions focused institutionally, structurally, and
socially, rather than by fitting punishment to legally and morally condemn criminalized acts and recognize the moral agency of
the criminal perpetrator and the victim alike. Although a retributivist would likely be receptive to the critique of the U.S. criminal
process for its disproportionality and other excesses, so too is the abolitionist turn to grounded preventive justice in tension with
retributivism's commitment to proportional agency-respecting punishment. An abolitionist response to this retributivist account
centers not only on the above sketch of justice in a broader social frame, but also on what I am calling grounded justice--an
account of justice that is concerned with how ethical analysis fares in light of the operations of criminal and other processes in the
world. On this account, what counts as a just response to criminalized conduct turns crucially on the sociological, historical, and
institutional settings in which punishment actually unfolds and has historically unfolded. Justice should be centrally concerned
with those empirical facts and the possibilities that actually inhere within ongoing situations of punishment. Especially relevant
are the known facts about the furthest horizons of possibility for transforming those settings, their fundamental structures and
dynamics, and the most concerning forms of interpersonal harm that transpire within them. The brutal violence, dehumanization
and racially subordinating organization of the institutions in the United States *1234  that administer criminal law are not
merely incidental facts but ought to meaningfully inform the terms that any aspirational account of justice should adopt.

Grounded justice and an abolitionist ethic participate in what political theorist Raymond Geuss has argued political philosophy
ought to engage: A theoretical project of ethical reflection that is deeply concerned with sociological, historical, and political

situations and possibilities rather than primarily with deductive moral reasoning from first premises. 360  In this respect, Geuss
writes critically of political philosophy in what he describes as a dominant “Rawlsian” vein, which is concerned generally with
identifying abstract conditions of justice separate from a critique and analysis of existing social and political circumstances.
Geuss suggests tendentiously that:

“[N]ormative” moral and political theory of the Rawlsian type [focused in large part on inequality] has nothing,
literally nothing, to say about the real increase in inequality [that coincided with the ascendance of this mode of
political philosophy in the academy], except perhaps “so much the worse for the facts. . .” This is not a criticism
to the effect that theoreticians should act rather than merely thinking, but a criticism to the effect that they are not

thinking about relevant issues in a serious way. 361

Reading Geuss charitably, his point is not to hold political philosophy responsible for any broader structural changes in the
world that occurred during a period of one political theoretical school's ascendance; rather, he presents a provocative critique
of the choice on the part of certain political theorists of inequality to elect a mode of analysis largely disengaged from the
sociological and political economic conditions within which inequality persists in the world.

Geuss continues with a positive account of what this mode of theoretical analysis would entail (and the account of grounded
justice elaborated here extends this to the realm of criminal law and philosophy and legal theory). Geuss proposes a form of
political philosophical reflection that grapples with theoretical questions and with history, social, and economic institutions, and
the real world of politics in a reflective way. This is not incompatible with
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“doing philosophy;” rather, in this area, it is the only sensible way to proceed. After all, a major danger in using
highly abstractive methods in political philosophy is that one will succeed merely in generalizing one's own local

prejudices and repackaging them as demands of reason. 362

*1235  Although its full elaboration is beyond the scope of this Article and will be reserved for future work, the account
of grounded justice here begins to apply to criminal law theory this more general account of empirically engaged political
theoretical work proposed by Geuss, and seeks to theorize alternatives to punishment through prison abolition and grounded
prevention with attention to the social contexts in which criminal law in the United States operates in virtue of its historical
inheritance and basic structures. This is not merely a distinction between ideal and nonideal theory, but an account of how and
to what extent theoretical analysis and critique ought to take stock of, engage with, and respond to ongoing conditions in the
world. An abolitionist framework sets as an aspirational goal the elimination of prison-based punishment and prison-backed
policing in the United States because of an engaged analysis of present and past U.S. practices of punishment. Ultimately, the
dehumanizing nature and racially subordinating legacy of criminal punishment in American society compel the conclusion that,
all things considered, an abolitionist orientation is preferable to a retributivist one, arguably even to advance certain retributivist
ends concerned with respecting the moral agency of persons.

So a further response to the retributivist objection in reference to grounded justice would continue like this: Despite the
intuitive appeal of certain premises of retributivism, the retributivist account does not offer a vision of criminal punishment

that is anywhere close to just in a society that even partially resembles our own. 363  Even if we grant that the relevant ideal
justification of punishment is retributive, we should consider what actual retribution will be, rather than some idealized,
seemingly unachievable version of it. If we insist that retribution is required in a particular instance and should take a particular
form, we should advocate as vigorously for retribution taking that form in reality (rather than the brutal form it currently takes)
as we do for retribution in principle. This is what the principles of retribution themselves demand--the abolition of much of our
current regime of agency-disrespecting criminal law and punishment. If agency-respective prison-based punishment is infeasible
for the reasons this Article explores, then even on retributivist grounds, an abolitionist ethic registers a compelling claim.

Further concerns about even the retributivist ideal, apart from its unattainability in a society constituted as ours is, arise when
attending to the question of what justice requires in its full, grounded complexity. Consider, for example, the *1236  case of rape.
It is unclear why justice requires primarily that for a rape one should spend a period of years in prison. Why does imprisonment
justly “fit” the crime of rape or respect the agency of the rapist and the dignity and harm suffered by the survivor of rape? These
facts ought to have some bearing on the answer to these questions: That many rapes are unreported in part because of how
poorly criminal law responds to the harms of rape, that survivors whose rapes are prosecuted are on some accounts significantly
less well off than those who do not seek redress through the criminal process, that rape is especially pervasive in prison, and
that there are other means of preventing and perhaps even redressing rape that more effectively address the risk and harm of

sexual violence. 364  At a minimum, on an account of grounded justice, responding to the problem of rape requires a much
broader framework for conceptualizing a just response than retributive punishment focused on carceral responses affords. This
is not to say criminal law ought to play no part in responding to sexual violence, but that the alternative registers of prevention
and justice explored here ought to take primacy of place in addressing the conditions that render so many persons, including

prisoners themselves, vulnerable to sexual violation, and in responding to those violations. 365

Additional questions responsive to the retributive objection that sound in terms of grounded justice are as follows: By what
figures or metric should specific sentences be anchored in order to be proportionate and agency-respecting given the actual
contexts of punishment or the possible contexts of punishment in the United States? How should we measure harm and
culpability so as to meaningfully match carceral punishment in the United States to crime given what we now know about the
inherent dynamics, structural violence, and dehumanization associated with imprisonment? Although some retributive theorists
distinguish between what retributivism would require with regard to imprisonment in a reasonably just society as compared
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to an unjust society, 366  and between minimum conditions of confinement and extreme conditions of confinement, 367  these
modifications, while important corrections to other retributivist accounts, fail to consider broadly, imaginatively, and with
sensitivity to present and historical contexts what justice might entail in more expansive terms. For example, how does a criminal
sentence of a period of years confirm the moral agency of the person sentenced and that of the victim when it requires nothing
beyond “doing time” from the offender and fails to work to prevent directly similar harms from befalling *1237  similar
victims? Would it not be more just for all concerned to engage the perpetrator of violence and others in collective projects
that would make victims whole and tend to prevent future harm? Why is justice cabined by the terms of retributivism rather
than considering what is just with reference to the broader contexts in which human beings either flourish or suffer violence,
poverty, and despair?

My argument is not that the retributivist cannot respond to these questions. Nor is the problem that a retributivist lacks the
theoretical resources to respond to these points from within a retributivist framework. Rather, my claim is that the main scholarly
legal literature of a retributivist bent has simply failed to engage with these questions. To meaningfully respond to these concerns,
a retributivist must do more than point out that incarceration and other punitive responses are required by a respect for moral
agency. Moreover, any account committed to a concern for the moral agency of persons must be able to explain why alternative,
less violent, less degrading schemes of social coexistence are less responsive to moral agency than punitive schemes organized
around the criminal legal process.

For these reasons, retributivist commitments should not retain such powerful force without an account of how retributivism
stands to respond to and improve existing conditions. The hollowness of retributivist justice in this regard is suggested by
the ready invocation of retributivist precepts by sentencing judges and harsh punishment's supporters when actual punishment
regimes so little conform to retributivist principles; yet, the malleability of a retributive framework that purports to match
the harm and culpability of crimes to sentences, even if it is a misapplication of that framework, is routinely used to justify
existing punishment practices that extinguish the moral agency and diminished life chances of millions of persons in criminal
custody or under criminal supervision in the United States. What this elucidates is that matching punishments to crimes can rest
hopelessly in the subjective eye of the sentencer and that of the detached retributivist observer, failing to account for the ultimate
incommensurability of punishment and crime when considered from the standpoint of the grounded victim or defendant, let
alone the broader social setting in which both victim and defendant coexist. By grounded justice's lights, popular invocations
of retributive justice are narrow and pale allusions to justice, inattentive to human needs in their fuller, grounded complexity.

An abolitionist ethic nonetheless confronts a second, separate potential problem with respect to which retributive justice fares
better. An abolitionist ethic and framework require a fundamental reorientation in how we think and act, one far beyond the
sorts of aspirational demands entailed by retributive justice. To be oriented toward the abolition of criminal punishment and
to conceptualize *1238  justice in a broader framework of social equality and prevention of harm is to suspend at least much
of the time what are now basic, instinctual reactions to particular sorts of wrongdoing, reactions of vengeance and anger that
have become core to social thought and practice. A shift toward abolition would involve transforming ourselves and some of
our most deeply held ideas and practices about blame, responsibility, and desert. The challenge, then, of an abolitionist ethic
and of prevention in a structural mode is that both require reconstructing how we conceptualize crime, punishment, justice,
and ultimately how we understand ourselves. The contention at the heart of this Article, though, is that we could change our
social and criminal regulatory frameworks in quite significant measure, without losing too much that we cherish of ourselves.
Indeed, this transformative work--the ethical, conceptual, institutional, regulatory, social, and structural shift it would entail--
is consonant with other important shared ideas and values.

CONCLUSION

[T]here has never been a major social transformation in the history of mankind that has not been looked upon as
unrealistic, idiotic, or utopian by the large majority of experts even a few years before the unthinkable became

reality. 368
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In significant part, this Article's aim has been to situate prison abolition--a critical project and nascent social movement
effort often construed as off the wall--alongside and in conversation with core scholarly accounts in criminal law scholarship,

criminology, and criminal law reformist discourse. 369  Abolition, as explored in this Article, ought to occupy a more central
place in criminal law scholarship, policy discourse, criminological analysis, and political philosophy than it has to date.
Prevention and grounded justice, reconceptualized as social and structural noncoercive undertakings, may offer means of
articulating abolitionist aspirations in tandem with a commitment to crime prevention and repair of harm. In the face of the
suffering wrought by overincarceration, overcriminalization, and the racialized violence that haunts punitive policing and
*1239  imprisonment, a radical shift in our social and legal regulatory landscape is both necessary and possible. This Article

has argued that the regulation of interpersonal harm could begin to be fundamentally reimagined without undue negative
repercussions by attending to a neglected conception of prevention and to grounded justice. Ultimately, grounded justice's
promise is a world with less violence, both within and without the criminal law; more just, limited, and increasingly diminishing
use of the criminal process; and enlistment of an array of other institutions and social projects in working to promote collective
peace.

Abolition as an ethical and institutional framework--as an aspirational horizon for reform--is not unduly or merely utopian,
but orients critical thought and reformist efforts toward meaningful and just legal, ethical, and institutional transformation to

which we might commit ourselves. 370  Nor is abolition through gradual decarceration and the incremental investment in other
substitutive social projects apart from criminal law enforcement utterly implausible. Faced with fiscal crises, many jurisdictions
are actively rethinking their dependence on incarceration as a means of responding to criminalized conduct, including through

de facto and de jure decriminalization. 371  Although the elimination of the penal state in its current forms is difficult to imagine,
as the German abolitionist criminologist Sebastian Scheerer suggested decades ago, so too were many other transformative
events, right up until the time they came to pass. Among those once unfathomable historical transformations, one might recall
the abolition of slavery, the end of the British Empire, the end of the Cold War, and the embrace of gay marriage around
the world. Rather than setting criminal law reformist ambitions exclusively on noncustodial criminal monitoring or punitive
preventive measures with procedural constraints, and funding a “reentry industry” overseen by probation and parole departments
(a currently ascendant punitive preventive regime), further elaboration of an abolitionist preventive framework may make
available an array of less violent, less racialized, less coercive, and more just modes of reducing risks of interpersonal harm
and promoting human flourishing.
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public safety strategies should move away from an exclusive focus on incarceration to...a more comprehensive policy framework
for safeguarding citizens,” one that would incorporate reductions in unemployment, increases in real wage rates, and improved
educational opportunities); see also Allegra M. McLeod, Regulating Sexual Harm: Strangers, Intimates and Social Institutional
Reform, 102 CAL. L. REV. 1553, 1557 (2014) (exploring the various criminogenic effects of U.S. criminal sex offense regulations).

13 See Paul Butler, Stop and Frisk: Sex, Torture, Control,  in  LAW AS PUNISHMENT / LAW AS REGULATION 155, 155 (Austin
Sarat et al. eds., 2011) (“[S] tops and frisks cause injuries similar to those of illegal forms of tortures....”).

14 See, e.g., MARIE GOTTSCHALK, THE PRISON AND THE GALLOWS: THE POLITICS OF MASS INCARCERATION IN
AMERICA 239 (2006) (proposing that “the U.S. penal system [be infused] with an ethos of respect and dignity for its millions
of prisoners, parolees, probationers, and former prisoners that is sorely lacking”); DAVID M. KENNEDY, DON'T SHOOT:
ONE MAN, A STREET FELLOWSHIP, AND THE END OF VIOLENCE IN INNER-CITY AMERICA (2011) (exploring a
model for reducing incarceration focused on collaboration between police, prosecutors, and community members to agree upon
cessation of criminal activity with provision of social services and under threat of severe criminal enforcement in the event of gang
member noncompliance); MARK A.R. KLEIMAN, WHEN BRUTE FORCE FAILS: HOW TO HAVE LESS CRIME AND LESS
PUNISHMENT 115 (2009) (proposing a regime of intensive probation supervision backed by flash incarceration as a manner of
reducing reliance on imprisonment); FRANKLIN E. ZIMRING, THE CITY THAT BECAME SAFE: NEW YORK'S LESSONS
FOR URBAN CRIME AND ITS CONTROL 131-32, 147-50, 194-95 (2012) (arguing that New York City-style “hot spot” and other
associated policing tactics stand to reduce crime and incarceration and contending that no other factor can explain New York City's
concomitant drop in crime and incarceration during a period when other parts of the country experienced increases in incarceration);
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see also PAUL BUTLER, LET'S GET FREE: A HIP-HOP THEORY OF JUSTICE 4 (2009) (“‘Criminal justice’ is what happens after
a complicated series of events has gone bad. It is the end result of failure--the failure of a group of people that sometimes includes,
but is never limited to, the accused person. What I am not saying: prison should be abolished; people should not be held accountable
for their actions. I don't believe that.... I will never deny that society needs an official way to punish....”); David Cole, Turning the
Corner on Mass Incarceration?, 9 OHIO ST. J. CRIM. L. 27, 41 (2011) (proposing reduced sentence lengths, direction of resources
to address root causes of crime, and expanded empathy, but noting that “incarceration is frequently necessary” for the “half of the
incarcerated population [that is] serving time for violent crimes”); Dan M. Kahan, What Do Alternative Sanctions Mean?, 63 U. CHI.
L. REV. 591, 603 (1996) (“The law can discourage criminality not just by ‘raising the cost’ of such behavior through punishments, but
also through instilling aversions to the kinds of behavior that the law prohibits.”); Louis Michael Seidman, Hyper-Incarceration and
Strategies of Disruption: Is There a Way Out?, 9 OHIO ST. J. CRIM. L. 109 (2011) (exploring various reformist responses to large-
scale use of incarceration including criminal procedure liberalism, experimental prison education programs, drug courts, and ideology
critique, among other efforts, and finding there “is little reason...to be hopeful about the possibilities of change”); Carol S. Steiker,
Tempering or Tampering? Mercy and the Administration of Criminal Justice, in  FORGIVENESS, MERCY AND CLEMENCY 16,
31 (Austin Sarat & Nasser Hussain eds., 2007) (“Given the predictability of an ever-upward tending ratchet of punishment...we need
some counterratchet, some way of checking this tendency and working against it. I contend that the ideal of mercy--taken quite self-
consciously from the very religious tradition that contributes to retributivism's ratchet--is that necessary counterbalance.... [[M]ercy
is [a] virtue that can be cultivated not only by the actors who exercise discretion within the criminal justice system but also by the
general public....”).

15 See, e.g., DAVIS, supra note 1, at 9-10 (“[T]he prison is considered an inevitable and permanent feature of our social lives.... In most
circles prison abolition is simply unthinkable and implausible. Prison abolitionists are dismissed as utopians and idealists whose ideas
are at best unrealistic and impracticable, and, at worst, mystifying and foolish.”).

16 See, e.g., Liat Ben-Moshe, The Tension Between Abolition and Reform, in THE END OF PRISONS: REFLECTIONS FROM THE
DECARCERATION MOVEMENT 83, 85-87, 92 (Mechthild E. Nagel & Anthony J. Nocella II eds., 2013).

17 See, e.g., Reina Gossett & Dean Spade, No One Is Disposable: Everyday Practices of Prison Abolition (2014), available at http://
bcrw.barnard.edu/event/no-one-is-disposable-everyday-practices-of-prison-abolition.

18 Ben-Moshe, supra note 16, at 85.

19 See W.E.B. DU BOIS, BLACK RECONSTRUCTION IN AMERICA (Transaction Publishers 2013) (1935). Du Bois explains:
“The South...opposed...education, opposed land and capital...and violently and bitterly opposed any political power. It fought every
conception inch by inch: no real emancipation, limited civil rights....” Id. at 166. Du Bois concludes: “Slavery was not abolished
even after the Thirteenth Amendment. There were four million freedmen and most of them on the same plantation, doing the same
work that they did before emancipation....” Id. at 169. In response to the question of how freedom was to “be made a fact,” Du Bois
wrote: “It could be done in only one way.... They must have land; they must have education.” Id. “The abolition of slavery meant
not simply abolition of legal ownership of the slave; it meant the uplift of slaves and their eventual incorporation into the body civil,
politic, and social, of the United States.” Id. at 170.

20 See id. at 175 (citing with approval Charles Sumner's exhortation that with emancipation, the work of abolition “is only half done”).

21 See id. at 194-95 (discussing the potential, and ultimate, abolition of the Freedmen's Bureau, “the most extraordinary and far-reaching
institution of social uplift that America has ever attempted,” the aim of which was to transition refugees and free persons “from
a feudal agrarianism to [more equitable and just] modern farming and industry”); see also id. at 198 (“For the stupendous work
which the Freedmen's Bureau must attempt, it had every disadvantage....It was so limited in time that it had small chance for efficient
and comprehensive planning. It had at first no appropriated funds.... Further than this it had to use a rough military machine for
administrating delicate social reform.”). “The Freedmen's Bureau did an extraordinary piece of work but it was but a small and
imperfect part of what it might have done if it had been made a permanent institution, given ample funds for operating schools and
purchasing land ....” Id. at 204.

22 See id. at 213 (“[Abolition required] civil and political rights, education and land, as the only complete guarantee of freedom, in the
face of a dominant South which hoped from the first, to abolish slavery only in name.”).
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23 See id. at 451 (“The whole criminal system came to be used as a method of keeping Negroes at work and intimidating them.
Consequently there began to be a demand for jails and penitentiaries beyond the natural demand due to the rise of crime.”).

24 See, e.g., About, CRITICAL RESISTANCE, http:// criticalresistance.org/about (last visited Apr. 11, 2015). Critical Resistance's Vision
Statement reads as follows:
Critical Resistance's vision is the creation of genuinely healthy, stable communities that respond to harm without relying on
imprisonment and punishment. We call our vision abolition, drawing, in part from the legacy of the abolition of slavery in the 1800's.
As PIC [prison industrial complex] abolitionists we understand that the prison industrial complex is not a broken system to be fixed.
The system, rather, works precisely as it is designed to-- to contain, control, and kill those people representing the greatest threats
to state power. Our goal is not to improve the system even further, but to shrink the system into non-existence. We work to build
healthy, self-determined communities and promote alternatives to the current system.
Id. The Prison Moratorium Project also seeks to proliferate responses to interpersonal conflict and forms of community flourishing that
do not rely on the penal arm of the state. The Prison Moratorium Project organizes boycotts of further prison and jail construction, but
also works to empower community members to resolve disputes through means other than criminal law enforcement, and to expand
access to education and social institutions apart from policing and penal interventions. Prison Moratorium Project, SOC. JUSTICE
MOVEMENTS, http://socialjustice.ccnmtl.columbia.edu/index.php/Prison_Moratorium_Project (last visited Apr. 11, 2015).

25 See, e.g., KLEIMAN, supra note 14; ZIMRING, supra note 14, at 131-32, 147-50; see also Issa Kohler-Hausmann, Managerial
Justice and Mass Misdemeanors, 66 STAN. L. REV. 611, 614-15 (2014) (exploring how misdemeanor case processing involves
a largely noncustodial criminal supervisory regime of “managing people over time through engagement with the criminal justice
system”).

26 See generally Bernard E. Harcourt, From the Asylum to the Prison: Rethinking the Incarceration Revolution, 84 TEX. L. REV.
1751 (2006) (revealing that the aggregate rate of involuntary institutional confinement over the course of the twentieth century
remained more constant than previously recognized, if confinement is taken to include both commitment to mental hospitals, as well
as incarceration in prisons and jails).

27 See, e.g., Samuel R. Bagenstos, The Past and Future of Deinstitutionalization Litigation, 34 CARDOZO L. REV. 1 (2012); Robert
Weisberg, Restorative Justice and the Danger of “Community” , 2003 UTAH L. REV. 343, 364.

28 See generally Bernard E. Harcourt, Punitive Preventive Justice: A Critique, in  PREVENTION AND THE LIMITS OF THE
CRIMINAL LAW 252 (Andrew Ashworth et al. eds., 2013) (detailing the expanded use of punitive preventive measures, comparing
the purported efficacy of such measures with the empirical data, and arguing that the need for such measures is overstated and really
a product less of crime reduction and more, as with prisons generally, of control).

29 See, e.g., Allegra M. McLeod, Regulating Sexual Harm: Strangers, Intimates, and Social Institutional Reform, 102 CAL. L. REV.
1553, 1573-80 (2014).

30 See  ANDREW ASHWORTH & LUCIA ZEDNER, PREVENTIVE JUSTICE 144-70 (2014).

31 See, e.g., PREVENTION AND THE LIMITS OF THE CRIMINAL LAW, supra note 28.

32 See id.

33 See ASHWORTH & ZEDNER, supra note 30, at 261 (“The general conclusion is that there should be no deprivation of liberty
without the provision of appropriate procedural safeguards.”).

34 See, e.g., id. at 2-7 (explaining that those preventive approaches that do not involve criminal regulatory or quasi-criminal regulatory
coercion are generally beyond the scope of the relevant extant scholarship).

35 But see Frederick Schauer, The Ubiquity of Prevention, in PREVENTION AND THE LIMITS OF THE CRIMINAL LAW,  supra
note 28, at 12, 22.

36 See, e.g., GARY T. MARX, UNDERCOVER: POLICE SURVEILLANCE IN AMERICA 20-21 (1988) (“After intense debate, a
permanent municipal public police force was created in London in 1829....Drawing on ideas of the utilitarian philosophers ... the
British police were to be unarmed, uniformed and on duty 24 hours a day throughout the city....Advocates of this system argued that
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it was more consistent with British traditions of liberty, and more humane and effective, to prevent crime from ever occurring. The
alternative was to rely on draconian punishment after the fact....”).

37 See JEREMY BENTHAM, Of Indirect Means of Preventing Crimes, in A FRAGMENT ON GOVERNMENT AND AN
INTRODUCTION TO THE PRINCIPLES OF MORALS AND LEGISLATION (Wilfrid Harrison ed., 1760) (1948); see also
GARLAND, supra note 5, at 31 (examining how the character of crime control has shifted slowly over the past two centuries “from
being a generalized responsibility of citizens and civil society to being a specialist undertaking largely monopolized by the state's
[criminal] law-enforcement system”).

38 See Philip Schofield, Panopticon, in BENTHAM: A GUIDE FOR THE PERPLEXED 70 (2009).

39 See  BENTHAM , supra note 37;  GARLAND, supra note 5, at 31.

40 Stephen G. Engelmann, “Indirect Legislation”: Bentham's Liberal Government, 35 POLITY 369, 377 (2003).

41 BLACKSTONE, supra note 2, at *251.

42 See, e.g., Engelmann, supra note 40, at 372 (“For Bentham, the contours of any subject who can be freed or chained are drawn
entirely by an existing regulatory environment. He aspires to better arrange what he sees as a field of practices that supplies the very
meanings of interference and laissez-faire.”).

43 See id. at 371.

44 See, e.g., P. COLQUHOUN, A TREATISE ON THE POLICE OF THE METROPOLIS 594 (7th ed. 1806) (showing that Scottish
Magistrate Colquhoun's account of “prevention” of crime and “policing” focused on an array of regulations including lighting, paving,
coach stands, and governance of markets). But see Engelmann, supra note 40, at 370 n.1; id. at 383 (explaining how Bentham
envisioned tattooing would improve social trust broadly, wherein any social encounter could be entered with the following assuring
words, as Bentham wrote: “Sir, I don't know you, but shew me your mark, and it shall be as you desire”) (internal quotation marks
omitted).

45 See, e.g., SELECT COMMITTEE ON THE POLICE OF THE METROPOLIS, THIRD REPORT, 1818, H.C. 32 (U.K.);
ASHWORTH & ZEDNER, supra note 30, at 37.

46 See infra Part IV.

47 See DAVIS, supra note 1 (introducing a theory of the possible obsolescence of prisons in her path-breaking abolitionist account).

48 See PRISON RESEARCH EDUC. ACTION PROJECT, INSTEAD OF PRISONS: A HANDBOOK FOR ABOLITIONISTS 81, 135
(Mark Morris ed., 1976). I use this terminology--“the dangerous few”--because of its prominence in certain strands of abolitionist
disoucrse and because it captures succinctly the anticipated objection of a critic who resists an abolitionist framework in virtue of a
concern for public safety. There is reason, though, to be skeptical of this phrasing in virtue of the amorphous bogeymen it conjures
and because of its potential unstated raced, classed, and other assumptions.

49 See  GLAZE & KAEBLE,  supra note 6.

50 See MARIE GOTTSCHALK, CAUGHT: THE PRISON STATE AND THE LOCKDOWN OF AMERICAN POLITICS 258 (2015)
(“[N]umerous people are serving time today for nonviolent offenses, many of them property or petty drug offenses, that would not
warrant a sentence in many other countries.”).

51 See, e.g., John F. Pfaff, Waylaid by a Metaphor: A Deeply Problematic Account of Prison Growth, 111 MICH. L. REV. 1087, 1088
(2013) (explaining that a relatively small proportion of prison growth is attributable to the incarceration of low-level nonviolent drug
offenses).

52 See GOTTSCHALK,  supra note 50, at 169 (“[O]n closer inspection, all ‘violent’ offenders are not necessarily what they first seem.”).
As Jonathan Simon has explained, “violence is a much more capacious legal category than most people assume.” Leon Neyfakh ,
OK, so Who Gets to Go Free?, SLATE ((Mar. 4, 2015, 3:37 PM), http://www.slate.com/articles/news_and_ politics/crime/2015/03/
prison_reform_releasing_only_nonviolent_offenders_won_t_ get_you_very_far.html.
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53 See  GOTTSCHALK, supra note 50, at 169; Neyfakh, supra note 52.

54 See GOTTSCHALK,  supra note 50, at 276-77 (“[C]rime is distributed in highly unequal ways, and...unacceptably high rates of
violent crime persist in certain urban neighborhoods.... The homicide victimization rate for young black men involved in criminally
active groups in a high crime neighborhood on Chicago's west side is 3,000 per 100,000, or about 600 times the national rate. Put
another way, this is three times the risk of stepping on a landmine in Afghanistan, a real war zone.”) (citations omitted).

55 See id.at 278-79 (“If the United States is serious about addressing these high levels of concentrated violence, then it has to be serious
about addressing the country's high levels of inequality and concentrated poverty....What we do know conclusively is that states and
countries that spend more on social welfare tend to have lower incarceration rates, and high rates of inequality are associated with
higher rates of imprisonment and higher rates of crime.”).

56 See id. at 169; Neyfakh, supra note 52.

57 See Brief of Former Juvenile Offenders Charles S. Dutton, et al. Amici Curiae in Support of Petitioners, Graham v. Florida, 560 U.S.
48 (2010) (No. 08-7412), 2009 WL 2219302.

58 See, e.g., Devon Carbado, Legalizing Racial Profiling (forthcoming 2015) (draft on file with author).

59 See, e.g., ROSE CORRIGAN, UP AGAINST A WALL: RAPE REFORM AND THE FAILURE OF SUCCESS (2013) (examining
the dramatic under reporting and under enforcement of violations of criminal laws relating to rape and sexual assault).

60 See, e.g., id.; McLeod, supra note 29; Carbado, supra note 58.

61 See Associated Press, Madoff Aide Gets 10 Years in Prison for Role in Fraud, N.Y. TIMES (Dec. 8, 2014), http://
www.nytimes.com/2014/12/09/business/madoff-aide-gets-10-years-in-prison-for-role-in-fraud.html.

62 See infra text accompanying notes 335 and 350-355.

63 See  GOTTSCHALK,  supra note 50, at 169 (“The proportion of people in prison for drug law violations because they were exclusively
users amounts to 4 percent of drug offenders in state and federal prisons and just 1 percent of all prisoners.”).

64 See Dana Goldstein, How to Cut the Prison Population by 50 Percent, MARSHALL PROJECT (Mar. 4, 2015, 7:15 AM) (“To halve
the prison population, sentencing would have to change not only for the so-called ‘non, non, nons'-- non-violent, non-serious, and
non-sex offender criminals--but also for some offenders convicted of violent crimes....Simple math shows why violent offenders
would have to be part of any serious attempt to halve the number of prisoners. Consider the nation's largest incarcerated population,
the 1,315,000 held in state prisons. Only 4 percent are there for drug possession. An additional 12 percent are incarcerated for drug
sales, manufacturing, or trafficking. Eleven percent are there for public order offenses such as prostitution or drunk driving, and 19
percent for property crimes such as fraud and car theft, including some property crimes that many consider serious or violent, such as
home invasion.”); see also Eric L. Sevigny & Jonathan P. Caulkins, Kingpins or Mules: An Analysis of Drug Offenders Incarcerated
in Federal and State Prisons, 3 CRIMINOLOGY & PUB. POL'Y 401, 421-22 (2004) (finding that “unambiguously low-level drug
offenders” comprise less than 6 percent of state inmates and less than 2 percent of federal inmates); GOTTSCHALK,  supra note 50,
at 259 (stating that “reducing the time served for a wider range of offenders is necessary”).

65 See  GLAZE & KAEBLE,  supra note 6.

66 See  COMM'N ON SAFETY & ABUSE IN AMERICA'S PRISONS, CONFRONTING CONFINEMENT 52 (2006).

67 See, e.g., PETTIT, supra note 7, at 9; RUSSELL SAGE FOUND., supra note 12.

68 See supra text accompanying notes 63-64.

69 See NAOMI MURAKAWA, THE FIRST CIVIL RIGHT: HOW LIBERALS BUILT PRISON AMERICA 154 (2014)
(“Administrative tinkering does not confront the damning features of the American carceral state, its scale and its racial
concentration...Without a normatively grounded understanding of racial violence, liberal reforms will do the administrative shuffle.”).

70 See COMM'N ON SAFETY & ABUSE IN AMERICA'S PRISONS, supra note 66, at 52.
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71 See GRESHAM M. SYKES, THE SOCIETY OF CAPTIVES: A STUDY OF A MAXIMUM SECURITY PRISON 79 (Princeton
Univ. Press 2007) (1958).

72 See id.

73 See Maryland General Assembly Status Report 2013, WASH. POST, http://apps.washingtonpost.com/g/page/local/maryland-general-
assembly-status-report-2013/88 (last updated Apr. 9, 12:01 AM) (reporting Maryland House Bill 829, which would discourage
shackling of pregnant inmates during childbirth, died in committee).

74 See Florence v. Bd. of Chosen Freeholders of Burlington, 132 S. Ct. 1510, 1525 (2012) (Breyer, J., dissenting) (upholding as
reasonable under the Fourth Amendment a search upon admission to jail of a person mistakenly arrested that included “spreading
and/or lifting his testicles to expose the area behind them and bending over and/or spreading the cheeks of his buttocks to expose his
anus”) (quoting Dodge v. Cnty. of Orange, 282 F. Supp. 2d 41, 46 (S.D.N.Y. 2003)).

75 See  SYKES, supra note 71, at 78-82.

76 Id. at 63-78.

77 In his Introduction to the Princeton Classic Edition of The Society of Captives, sociologist Bruce Western explains how Sykes
identifies the core structure of imprisonment such that his analysis remains relevant to any assessment of the experience of
incarceration today--an insight Western arrived at in part through teaching Sykes's classic study to a group of men incarcerated in
the same prison Sykes's work addressed. Western writes:
In the summer of 2003 I taught an undergraduate criminology class to a group of prisoners at New Jersey State Prison--the site of
Gresham Sykes' Society of Captives. The obvious relevance of the case study, its beautiful writing, and classic status all made Captives
essential reading....Sykes's survey of the pains of imprisonment resonated with the students' experience of incarceration....Sykes's
work captured basic truths about penal confinement, and the field research still rings true.... The Society of Captives remains a
cornerstone of prison sociology and indispensible for those who would understand the current era of mass incarceration. These days,
we tend to look in free society for the prison's significance. We study the prison's effects on crime rates, or poverty, or family life.
Sykes draws us back inside the institution, delving into the internal logic of the prison society.
Bruce Western, Introduction to the Princeton Classic Edition of GRESHAM M. SYKES, THE SOCIETY OF CAPTIVES: A STUDY
OF MAXIMUM SECURITY PRISON, at ix-x (Princeton University Press 2007) (1958).

78 See SYKES, supra note 71, at 79.

79 See COMM'N ON SAFETY & ABUSE IN AMERICA'S PRISONS, supra note 66, at 52.

80 See id. at 57.

81 Id.

82 Raymond Luc Levasseur, Trouble Coming Every Day: ADX--The First Year 1996, in THE NEW ABOLITIONISTS: (NEO)SLAVE
NARRATIVES AND CONTEMPORARY PRISON WRITINGS 45, 47-48 (Joy James ed., 2005).

83 See id. at 45.

84 See FRONTLINE: The New Asylums (PBS television broadcast May 10, 2005), available at http://www.pbs.org/wgbh/pages/frontline/
shows/asylums/view.

85 See Brown v. Plata, 131 S. Ct. 1910, 1949-50 app. B-C (2011); see also Dave Gilson, Slideshow: California's Jam-Packed Prisons,
M OTHER JONES, http://www.motherjones.com/slideshows/2011/05/california-prison-overcrowding-photos/holding-cages (last
visited Apr. 11, 2015) (describing and displaying images from the record in Brown v. Plata not incorporated in the Court's opinion).

86 See sources cited  supra note 85 .

87 See A Tour of East Mississippi Correctional Center, ACLU, https:// www.aclu.org/prisoners-rights/tour-east-mississippi-correctional-
facility (last visited Apr. 11, 2015); see also Erica Goode, Seeing Squalor and Unconcern in a Mississippi Jail, N.Y. TIMES
(June 7, 2014), http:// www.nytimes.com/2014/06/08/us/seeing-squalor-and-unconcern-in-southern-jail.html (“Open fires sometimes
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burn unheeded in the solitary-confinement units of the East Mississippi Correctional Facility, a privately run state prison in
Meridian....Inmates spend months in near-total darkness. Illnesses go untreated. Dirt, feces and, occasionally, blood are caked on
the walls of cells.”).

88 Solitary confinement is used daily in immigration detention and local jails around the United States. See  COMM'N ON SAFETY &
ABUSE IN AMERICA'S PRISONS,  supra note 66, at 53 (“[T]he growth rate in of the number of prisoners housed in segregation
far outpaced the growth rate of the overall prison population....”).

89 See id. at 54.

90 Id. at 55.

91 Id. at 53.

92 See Stuart Grassian, Psychopathological Effects of Solitary Confinement, 140 AM. J. PSYCHIATRY 1450 (1983).

93 See id.

94 See Terri Judd, UN Advisor Says Sending Muslim Cleric Abu Hamza to US Would Equal Torture, INDEP. (Oct. 3,
2012), http:// www.independent.co.uk/news/uk/home-news/un-advisor-says-sending-muslim-cleric-abu-hamza-to-us-would-equal-
torture-8194857.html.

95 See, e.g., TERRY KUPERS, PRISON MADNESS: THE MENTAL HEALTH CRISIS BEHIND BARS AND WHAT WE MUST
DO ABOUT IT (1999); LORNA A. RHODES, TOTAL CONFINEMENT: MADNESS AND REASON IN THE MAXIMUM
SECURITY PRISON (2004); Craig Haney, Mental Health Issues in Long-Term Solitary and “Super-Max” Confinement, 49 CRIME
& DELINQ. 124 (2003); Craig Haney & Mona Lynch, Regulating Prisons of the Future: A Psychological Analysis of Supermax and
Solitary Confinement, 23 N.Y.U. REV. L. & SOC. CHANGE 477 (1997); see also Commonwealth of Pa. H.R., H. Democratic Policy
Comm. Hearing, at 9 (2012) (stating that according to Psychiatrist Terry Kupers “most inmates in solitary confinement are released
into society and emerge mentally destroyed and full of rage”).

96 COMM'N ON SAFETY & ABUSE IN AMERICA'S PRISONS, supra note 66, at 58.

97 Physician and Professor of Public Health Atul Gawande describes in his powerful essay, Hellhole, focused on solitary confinement,
how Senator John McCain experienced his time in solitary confinement as a prisoner of war in Vietnam as, in McCain's own words,
“an awful thing.... It crushes your spirit and weakens your resistance more effectively than any other form of mistreatment.” Gawande
clarifies that this statement of relative suffering “comes from a man who was beaten regularly; denied adequate medical treatment for
two broken arms, a broken leg, and chronic dysentery; and tortured to the point of having an arm broken again.” A U.S. military study
of more than 150 naval aviators imprisoned during the Vietnam War, some of whom endured physical abuses even worse than those
suffered by McCain, revealed that these persons too felt solitary confinement to be more or equivalently torturous to any physical
agony they endured. Atul Gawande, Hellhole, NEW YORKER, Mar. 30, 2009, at 36.

98 See SYKES, supra note 71, at 42-46.

99 See id.

100 See, e.g., Christopher Glazek, Raise the Crime Rate, 13 N+1 5 (2012); see also Sharon Dolovich, Strategic Segregation in the Modern
Prison, 48 AM. CRIM. L. REV. 1, 2-3 (2011) (discussing the acute problems for LGBTQ prisoners and others vulnerable to sexual
victimization behind bars).

101 See U.S. DEP'T OF JUSTICE, Docket No. OAG-131, RIN 1105-AB34,  PROPOSED NATIONAL STANDARDS TO PREVENT,
DETECT, AND RESPOND TO PRISON RAPE UNDER THE PRISON RAPE ELIMINATION ACT (PREA), at 4 (Jan. 24, 2011)
(“The total number of inmates who have been sexually assaulted in the past twenty years likely exceeds 1,000,000.”).

102 Id. at 4, 6.

103 See Glazek, supra note 100, at 5.
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104 See Adam Liptak, Inmate Was Considered ‘Property’ of Gang, Witness Tells Jury in Prison Rape Lawsuit, N.Y. TIMES (Sept. 25,
2005), http:// www.nytimes.com/2005/09/25/national/25rape.html?_r=0.

105 See id.

106 See id.

107 Glazek, supra note 100, at 4.

108 Liptak, supra note 104.

109 Id. (quoting Richard E. Wathen) (internal quotation marks omitted).

110 See, e.g., Ian Urbina & Catherine Rentz, Immigrants Held in Solitary Cells, Often for Weeks, N.Y. TIMES (March 23, 2013), http://
www.nytimes.com/2013/03/24/us/immigrants-held-in-solitary-cells-often-for-weeks.html (reporting that detainees, including those
in civil immigration detention, are routinely placed in solitary confinement “for protective purposes when the immigrant was gay,”
and that “[f]ederal officials confined Delfino Quiroz, a gay immigrant from Mexico, in solitary for four months in 2010, saying it
was for his own protection”).

111 See Johnson v. Texas, 257 S.W.3d 778 (Tex. App. 2008).

112 See id.; see also Michael Rigby,  Sexually Abused Texas Prisoner Loses Federal Lawsuit, Returns to Prison, PRISON LEGAL NEWS
(Sept. 15, 2006), https://www.prisonlegalnews.org/news/2006/sep/15/sexually-abused-texas-prisoner-loses-federal-lawsuit-returns-
to-prison.

113 See Craig Haney & Philip Zimbardo, The Past and Future of U.S. Prison Policy: Twenty-Five Years After the Stanford Prison
Experiment, 53 AM. PSYCHOLOGIST 709, 709 (1998).

114 See id.; see also infra notes 117-122 and accompanying text (discussing subsequent criticism of the Stanford Prison Experiment).

115 See Haney & Zimbardo, supra note 113, at 709.

116 See id.

117 The authors reflected on the experiment:
Otherwise emotionally strong college students who were randomly assigned to be mock-prisoners suffered acute psychological
trauma and breakdowns. Some of the students begged to be released from the intense pains of less than a week of merely simulated
imprisonment, whereas others adapted by becoming blindly obedient to the unjust authority of the guards. The guards, too...quickly
internalized their randomly assigned role. Many of these seemingly gentle and caring young men, some of whom had described
themselves as pacifists or Vietnam War “doves,” soon began mistreating their peers and were indifferent to the obvious suffering that
their actions produced. Several of them devised sadistically inventive ways to harass and degrade the prisoners, and none of the less
actively cruel mock-guards ever intervened or complained about the abuses they witnessed....[The] planned two-week experiment
had to be aborted after only six days because the experience dramatically and painfully transformed most of the participants in ways
we did not anticipate, prepare for, or predict.
Id.

118 Id. at 710.

119 Id.

120 Id.

121 The primary criticism leveled against the study is that what the principal investigator Zimbardo primarily measured was not, as he
claimed, the impact of prisons as an institution in producing cruelty, but rather the already engrained expectations study participants
had about how persons in prison behave, as well as their desire to please him and follow his implicit instruction to mimic the
comportment of prisoners and prison guards. See, e.g., Ali Banuazizi & Siamak Movahedi, Interpersonal Dynamics in a Simulated
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Prison: A Methodological Analysis, 30 AM. PSYCHOLOGIST 152 (1975); Carlo Prescott, Op-Ed., The Lie of the Stanford Prison
Experiment, STAN. DAILY, Apr. 28, 2005, at 4.

122 See, e.g., Banuazizi & Movahedi, supra note 121.

123 See Adriaan Lanni, The Future of Community Justice, 40 HARV. C.R.-C.L. L. REV. 359, 389 (2005) (“The severity of the current
sentencing regime has devastating effects on high-crime communities, including reduced employment opportunities, financial
hardship, disruption suffered by the offender's family and children, and the erosion of social capital and organization resulting from
the aggregation of these effects over the community.”).

124 See Dorothy E. Roberts, The Social and Moral Costs of Mass Incarceration in African-American Communities, 56 STAN. L. REV.
1271, 1281 (2004) (“There is a social dynamic that aggravates and augments the negative consequences to individual inmates when
they come from and return to particular neighborhoods in concentrated numbers.”).

125 See id. at 1284 (“Separation from imprisoned parents has serious psychological consequences for children, including depression,
anxiety, feelings of rejection, shame, anger, and guilt, and problems in school.”).

126 See  DONALD BRAMAN, DOING TIME ON THE OUTSIDE: INCARCERATION AND FAMILY LIFE IN URBAN AMERICA
(2004) (examining the stigma, shame, and hardship experienced by children of incarcerated parents).

127 See, e.g., Allegra M. McLeod, Confronting Criminal Law's Violence: The Possibilities of Unfinished Alternatives, 8 HARV.
UNBOUND 109, 122 (2013) (discussing the Scandinavian prisoners' welfare movement, convened in part around a “Parliament
of Thieves,” which included furloughed prisoners along with criminologists and other experts, and which ultimately organized to
substantially transform the conditions in prisons in Norway, Sweden and Denmark).

128 See  ALEXANDER, supra note 7, at 20-22.

129 See Reva B. Siegel, ‘‘The Rule of Love”: Wife Beating as Prerogative and Privacy, 105 YALE L.J., 2117, 2118-20 (1996); Reva
Siegel, Why Equal Protection No Longer Protects: The Evolving Forms of Status-Enforcing State Action, 49 STAN. L. REV. 1111
(1997). Preservation through transformation does not entail simply that one status regime persist through time in an identical state; to
locate a subordinating institution preserved though transformed is not to identify two absolutely equivalent entities. Disproportionate
minority confinement (or hyper-incarceration, to invoke Loïc Wacquant's term) and slavery are not equivalent practices, just as wife
battering protections and marital privacy prerogatives are not equivalent. See Loïc Wacquant, Class, Race & Hyperincarceration in
Revanchist America, DÆDALUS, Summer 2010, at 74. Instead, the older systems of status privilege are translated and transposed
into a new historical period in accord with a less controversial social idiom but in a manner that effectively protects prior subordinating
relationships. See COLIN DAYAN, THE LAW IS A WHITE DOG: HOW LEGAL RITUALS MAKE AND UNMAKE PERSONS
(2011) (exploring how the legacies of past forms of violence and subordination create unacknowledged but pervasive effects in the
present); SAIDIYA V. HARTMAN, SCENES OF SUBJECTION: TERROR, SLAVERY, AND SELF-MAKING IN NINETEENTH-
CENTURY AMERICA (1997) (same); PATRICIA J. WILLIAMS, THE ALCHEMY OF RACE AND RIGHTS (1991) (same).

130 See, e.g., ALEXANDER, supra note 7; HARTMAN, supra note 129; Wacquant, supra note 129.

131 See, e.g., Nusrat Choudhury, Ferguson Is Everytown U.S.A., HUFFINGTON POST (Aug. 18, 2014, 7:41 PM), http://
www.huffingtonpost.com/nusrat-choudhury/ferguson-is-everytown-usa_b_5689547.html (reporting the alarming frequency with
which police kill unarmed African American men in the United States and examining a spate of such killings in the summer
of 2014); Mark Govaki, Family of Man Shot at Walmart Wants Answers, Surveillance Video, DAYTON DAILY NEWS (Aug.
11, 2014, 6:49 PM), http:// www.daytondailynews.com/news/news/crime-law/family-of-man-shot-at-walmart-wants-answers-survei/
ngzT4 (reporting on police killing in Beavercreek, Ohio, of John Crawford III, an African American man, in a Walmart who was
holding a BB gun he picked up on a store shelf); Scott Martelle, Why Don't We Know How Often a Michael Brown Is Killed by
Police?, Op-Ed., L.A. TIMES (Aug. 19, 2014, 12:28 PM), http://www.latimes.com/opinion/opinion-la/la-ol-ferguson-police-killing-
african-americans-20140819-story.html (describing the killing of Michael Brown, an unarmed African American teenager, who was
gunned down in the street in broad daylight in Ferguson, Missouri, by a police officer, with multiple shots fired through the young
man's body and head); John A. Moreno, et al., Police Fatally Shoot Man in South L.A.; Family Members Say He Was Lying Down
When Shot, KTLA 5 (Aug. 12, 2014, 5:01 AM), http:// ktla.com/2014/08/12/man-hospitalized-after-being-shot-by-police-in-south-l-
a (describing the police killing of Ezell Ford, an African American man, who was shot by Los Angeles police during an investigative
stop, during which, as his mother reported, he was lying on the ground complying with officers' orders when the officer shot him three

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0305051788&pubNum=0001151&originatingDoc=I2de1333e4bcd11e598dc8b09b4f043e0&refType=LR&fi=co_pp_sp_1151_389&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1151_389
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0298815732&pubNum=0001239&originatingDoc=I2de1333e4bcd11e598dc8b09b4f043e0&refType=LR&fi=co_pp_sp_1239_1281&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1239_1281
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0298815732&pubNum=0001239&originatingDoc=I2de1333e4bcd11e598dc8b09b4f043e0&refType=LR&fi=co_pp_sp_1239_1281&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1239_1281
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0298815732&pubNum=0001239&originatingDoc=I2de1333e4bcd11e598dc8b09b4f043e0&refType=LR&fi=co_pp_sp_1239_1284&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1239_1284
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0106460735&pubNum=0001292&originatingDoc=I2de1333e4bcd11e598dc8b09b4f043e0&refType=LR&fi=co_pp_sp_1292_2118&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1292_2118
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0107924768&pubNum=0001239&originatingDoc=I2de1333e4bcd11e598dc8b09b4f043e0&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0107924768&pubNum=0001239&originatingDoc=I2de1333e4bcd11e598dc8b09b4f043e0&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


PRISON ABOLITION AND GROUNDED JUSTICE, 62 UCLA L. Rev. 1156

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 47

times in the back); Ken Murray et al., Staten Island Man Dies After NYPD Cop Puts Him in Chokehold, N.Y. DAILY NEWS (July
17, 2014, 10:41 PM), http://www.nydailynews.com/new-york/staten-island-man-dies-puts-choke-hold-article-1.1871486 (reporting
on the killing by police of Eric Garner, an African American man, who died because New York police placed him in a chokehold,
a prohibited arrest technique, and rammed his head into a sidewalk when taking him into custody for allegedly selling illegal
cigarettes); Jeremy Ross & Katie Delong, Witness Account of Officer-Involved Shooting Is Very Different From Police Account,
FOX6NOW. COM (May 5, 2014, 8:50 PM), http:// fox6now.com/2014/05/05/witness-account-of-officer-involved-shooting-is-very-
different-from-police-account (reporting on the fatal police shooting of Dontre Hamilton, a 31-year-old African American man, in
Milwaukee, Wisconsin, who, according to an eyewitness working in the area as a Starbucks barista, was killed when the officer stood
ten feet away from Hamilton, pulled out a gun, and shot him multiple times in quick succession without any verbal warning).

132 See Sylvia Wynter,  No Humans Involved: An Open Letter to My Colleagues, 8 VOICES OF THE AFRICAN DIASPORA 13, 13
(1992).

133 See Lawrence Mower, Troubles Follow Some Officers Who Fire Their Guns on the Job, LAS VEGAS REV. J. (Nov. 27, 2011, 12:00
AM), http:// www.reviewjournal.com/news/deadly-force/always-justified/troubles-follow-some-officers-who-fire-their-guns-job.

134 Amber Southard, Panama City Police Chief Upset Over Initials BDRT, WJHG.COM (Aug. 9, 2011, 10:07 PM), http://
www.wjhg.com/home/headlines/127341373.html; Radley Balko, What Cop T-Shirts Tell Us About Police Culture, HUFFINGTON
POST (June 21, 2013, 3:00 PM), http:// www.huffingtonpost.com/2013/06/21/what-cop-tshirts-tell-us-_n_3479017.html.

135 But see Michelle Alexander, The New Jim Crow, 9 OHIO ST. J. CRIM. L. 7, 24-26 (2011). See also Dorothy Roberts, Constructing
a Criminal Justice System Free of Racial Bias: An Abolitionist Framework, 39 COLUMBIA HUMAN RIGHTS L. REV. 261, 263
(2007) (exploring this same history and proposing “abolishing criminal justice institutions with direct lineage to slavery and Jim
Crow....The only explanation for the endurance of these barbaric practices is their racist function and the only moral remedy is their
abolition.”). Although Roberts frames her account as abolitionist it seeks the elimination only of particular practices of carceral
punishment tied to slavery and Jim Crow. As she explains, “The goals...would be: to drastically reduce the prison population by
seeking state and federal moratoriums on new prison constructions, amnesty for most prisoners convicted of nonviolent crimes, and
repeal of excessive, mandatory sentences for drug offenses; to abolish capital punishment; and to implement new procedures to
identify and punish police abuse.” See id. at 284.

136 See DAVID M. OSHINSKY, “WORSE THAN SLAVERY”: PARCHMAN FARM AND THE ORDEAL OF JIM CROW JUSTICE
6, 7 (1996) (explaining how before the Civil War criminal punishment was intended primarily for whites whereas “[s]laves were
the property of their master, and the state did not normally intervene” and noting Mississippi's early convict population “was
overwhelmingly white and male, reflecting a society in which slaves were punished by the master and white women were seen as
‘virtuous' and ‘pure”’).

137 See W.E.B. DU BOIS,  supra note 19 (examining how the “criminal system came to be used as a method” for keeping African
Americans “at work and intimidating them”).

138 See id.

139 See OSHINKSY,  supra note 136, at  20-21.

140 See id. at 21.

141 See id.

142 See id. For a brief history of racial bias in the drafting of criminal statutes, see District Judge Cahill's opinion in United States v.
Clary, 846 F. Supp. 768, 774 (E.D. Mo. 1994).

143 See OSHINKSY,  supra note 136, at  34 (“Almost overnight, the jail-house had become a‘negro preserve. ”’).

144 See U.S. CONST. amend. XIII, §1.

145 See OSHINKSY,  supra note 136, at 21, 33-34, 37, 40-41.

146 See THOMAS EDDY, AN ACCOUNT OF THE STATE PRISON OR PENITENTIARY HOUSE IN THE CITY OF NEW YORK
(1801); JAMES MEASE, OBSERVATIONS ON THE PENITENTIARY SYSTEM AND PENAL CODE OF PENNSYLVANIA
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SYMPOSIUM INTRODUCTION

Many lawyers who advise, counsel, and otherwise participate in social justice organizations are called “movement lawyers.”
They work with organizations such as Black Lives Matter, Make the Road, the Community Justice Project, the Center for
Constitutional Rights, workers' rights collectives, and loosely-organized community groups to use the law to effect social
change. This work builds upon the long history of lawyers involved in social justice who have developed models of lawyering
often known as community lawyering, political lawyering, or empowerment lawyering. Law and organizing is a richly developed
field of study and practice. 1

Fundamental to movement lawyering is the acknowledgment that these lawyers do not necessarily represent clearly defined
client entities. Many groups are not organized along hierarchical or other lines. They often intentionally avoid such
categorization. A “client” may be an idea, not an entity. Occupy Wall Street, Earth First, or Black Lives Matter are ideas, not
entities. 2  The lawyers working with these groups may provide *2  advice to many individuals who identify with the group, and
the lawyer must work with the understanding that these movements are ill-defined and certainly not entities in any traditional
sense. The classic legal ethics issue, “Who is the Client?,” is one that challenges movement lawyers and because there often is
no clear structure, the lawyer must engage to define roles, provide clarity, and do so in a collaborative manner.

In much of this work, the lawyer intentionally plays a background role, in order to empower individuals and community groups.
The lawyer helps to demystify the law so that the law may be used as one of many tools to effectuate change. As Purvi Shah,
the founder of Law for Black Lives 3  and current director of the Movement Law Lab 4  posits, what distinguishes movement
lawyering from past progressive lawyers is that it focuses upon empowerment and self-determination where lawyers seek to
transfer their “skills, knowledge and power” to others with the understanding that change is a collective process. 5  Movement
lawyers understand the value of “collectivizing issues rather than traditional methods of atomizing and individualizing issues.” 6

Movement lawyers engage in conscious dialogue with individuals and groups to help people understand the qualitative
difference between improving only the individual's circumstances from improving the situation for “everyone else.” 7

Although it may often seem that movement lawyering has a great deal in common with lawyering by the former generations
of public interest, civil rights, and civil liberties lawyers, there are important distinctions in approaches and perspectives. A
key concept in most movement lawyering is “centering” the issues on the client or cause, not upon more traditional notions of
lawyer counseling, advocacy, management, and control of a matter.

Lawyers traditionally often refer to aspects of their role as “decision making authority” but even the term of “authority” belies
the very notion of cooperation that undergirds the idea of lawyers for movements. Classic issues that are viewed as clearly within
the lawyer's authority *3  become ones for movement lawyers where clients decide, often in consultation with the lawyers.
For example, in legal ethics rules and unless otherwise agreed, the client's decision-making authority in civil cases is confined
to the terms of settlement. 8  Lawyers are encouraged to communicate effectively with the clients about other matters, but it is
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not the centerpiece of the rules regarding decision-making. 9  This is but one of the many differences between language and
approach employed by movement lawyers.

Even in classic litigation, movement lawyers “center” decision making on the clients, meaning that clients control the course
of the case. For example, in the New York City stop-and-frisk case, Floyd v. City of New York, movement lawyers at the Center
for Constitutional Rights successfully litigated a case against the municipality for constitutional and civil rights violations by
the police. 10  Partnering not only with the named clients, but with community groups whose significant organizing efforts were
responsible for the evidence gathering that led to positive results, the lawyers turned to these constituencies to ask for suggested
remedies for judicial enforcement by a court monitor. The clients convened a two-day long community meeting to discuss
proposed remedies. The lawyers participated in that summit, but the community suggestions prevailed. The organizer's demands
of community involvement in enforcement were implemented by the court. One fundamental lesson is that litigation is not an
end in itself but can strengthen a movement for social change. 11

This Roundtable was inspired by years of consultation with various movement lawyers about a range of ethical, strategic, and
tactical concerns. Lawyers for movement groups face a range of knotty ethical and tactical issues that are not readily addressed
by the Rules of Professional Conduct that govern the lawyer's conduct. 12

*4  This convening of selected movement lawyers and legal ethicists was a unique opportunity to discuss significant, difficult,
and often recurring legal ethics issues. It was the first of its kind.

The day began with an overview of movement lawyering by Purvi Shah. Her talk framed the day's discussion. Her provocative
essay that amplifies her talk begins this Symposium. 13  Shah directs the national Movement Law Lab and, for the last fifteen
years, has worked with a small group of lawyers around the country to develop methodologies to train lawyers on social change,
to popularize the concept of movement lawyering, and to build communities of practice where lawyers are encouraged to
think deeply about our role in social change. She challenged the participants to address “ethics writ large”--the moral compass
for lawyering--and not solely particular ethics rules-based issues. 14  Her challenge to think broadly began with data about
the current crisis in our democracy, the lack of legal representation for marginalized individuals and communities, and the
profession's failures to address broader concern about social justice. In her essay, she asks: “So what is to blame for our
profession's failure to acknowledge its responsibility to address the human suffering we are witnessing on a massive scale?” 15

She then seeks to provide solutions.

Shah offers her perspective about the goals of movement lawyering beginning with the values that movements and their lawyers
seek to impart. Collective action, empowerment, and self-determination are the key concepts. She implores us to develop a new
code of ethics--the North Star--that is less of a code than fundamental principles of professional responsibility for the profession:
“Dignity: honoring the self-determination of our clients;” “Integrity: an obligation to respond to moments of great injustice;”
“Collectivity: a commitment to use law to aggregate people with similar problems versus atomize them;” “Collaboration: a
commitment to working with other types of change-makers to address oppression.” 16

After Shah's talk, the Roundtable then delved into Case Studies that were developed by the lawyer participants from various
client representations. Each involves thorny ethical and tactical issues. The premise for the Roundtable was to confront situations
where lawyers often find resolution of the ethical issues to be unclear and difficult under the existing Model Rules of Professional
Conduct. In some cases, *5  the Rules impede social justice and the lawyers were asked to address what changes in those Rules
would enhance best practices in movement lawyering.

Each case study was partnered by a movement lawyer and a legal ethicist. The movement lawyer presenter for each case
study was asked to address questions such as “How did you deal with the issues? What was most difficult? What were the
considerations? What ethics rules/provisions did you find to be helpful/troubling?” The legal ethicist then responded to the
issues, addressing the history and context of the ethics rules and professional concerns that are implicated, and what, if anything,
needs change so as not to impede social justice and movement lawyering. Wide ranging discussion followed for each case study.
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The case studies reported in this Volume and the excellent detailed commentary by legal ethicists present unique and often
overlapping ethical issues that in Rules-based terminology include client identity, maintaining attorney-client confidentiality,
client counseling and decision making, conflicts of interest, unauthorized practice of law, and various financial concerns such
as fee sharing, third-party payments, and gifts to clients, among many others.

The first case study, Movement Groups With Flat Innovative Governance Structures, by Meena Jagganath and Sameer Ashar,
confronts the problems of lawyers working with an organization that is an idea or a mobilization rather than a formal, traditional
organization. 17  Black Lives Matter and Occupy Wall Street are classic examples. The models are not hierarchical but are
“horizontal, leader-full structures or network models.” 18  It may be that the group is philosophically disinclined to barriers to
participation in working groups. They may work through committees that include lawyers. Or the “organization” may be a rapid
response network where formal relationships cannot be quickly established, or it is a mobilization that has not yet crystallized
into an organization that has a membership structure and the capacity to enter into contract with lawyers. Lawyers and non-
lawyers may consider themselves as participants of the groups.

This case study set the stage for examination of the classic questions in professional responsibility. It asks:

• Who is the client and who can speak for the organization?

• How can lawyers participate in a legal working group if some of the members of the group are non-lawyers?

*6  • What if those non-lawyers are holding themselves out to the public as part of the legal working group and
giving “quasi-legal” advice?

• Can legal advice be given to someone with nothing more than apparent authority to liaise or coordinate with a
different working group within the network?

The case study then examines confidentiality and conflicts issues and the unauthorized practice of law.

It makes a significant contribution in setting forth goals of lawyering for movement groups. These are to: establish equality
between lawyer and client; respect and nurture creative organizing, organizational, and network structures; understand the aims
of the movement formations that have developed such structures; facilitate organizing and service to advance the movement;
protect individuals, entities, and networks from liability for legal or ethical violations; protect third parties who may be involved
in movement activities; avoid demobilizing movements; democratize legal information; and build relationships. With those
goals in mind, the case study commentary sets forth strategies to accomplish these goals to comport with the profession's Model
Rules of Professional Conduct.

In Case Study 2: Advising Grassroots Organizations, former clinical professor Marci Seville and Professor Bruce Green
present a range of difficult issues in advising and representing grassroots organizations. 19  These organizations may be more
traditionally organized than the mobilization and network movement groups described in Case Study One. The organization in
this case study is a worker's center comprised of non-lawyer organizers. Some of them represent individuals at administrative
hearings pursuant to a statute authorizing representation by lay persons. In the context of such representation, the organizers
may sometimes engage in conduct related to the administrative hearing that may run afoul of the often-uncertain laws about the
unauthorized practice of law (“UPL”). The case study provides a detailed analysis of UPL rules and makes suggestions as to how
the lawyers may best advise the organizers. This study then examines and provides detailed suggestions as to how to preserve
confidentiality and privilege in the presence of non-lawyers. Finally, it discusses various concerns in publicizing a lawsuit.
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Case Study 3: Movement Lawyers and Community Organizers in Litigation: Issues of Finances and Collaboration by Baher
Azmy and Professor Paul R. Tremblay examines the often thorny issues of lawyers *7  who desire to offer financial assistance
to the community groups they represent. 20  Some legal organizations that work in a collaborative fashion with groups of indigent
clients have significant cash reserves and would like to assist those groups in organizing efforts and other forms of financial
support. The lawyers may have obtained significant attorneys' fees in class actions lawsuits and desire to help the organizations
who assisted in various ways in the lawsuit. In this case study, the legal organization represents a refugee group in a lawsuit. It
settles the lawsuit and now desires to help the organization financially. This study asks: May a tax-exempt nonprofit law firm
provide its client with financial assistance to help the client achieve its goals?

It provides a detailed analysis of Rule of Professional Conduct 1.8(e) that permits only limited financial assistance to clients
and says the Rule “might strike many as an absurd restriction on a lawyer's generosity.” 21  It provides a detailed analysis of
the Rule's operation and explores how the organization might assist the clients with financial needs. The study then addresses
another concern that arises when considering financial assistance--conflicts of interest.

This study then considers a different scenario about issues that arise when working with more traditional lawyers. It examines
a situation where the movement lawyers work with an organization that is a well-funded nationally known organization (called
PJP) and is represented by counsel. PJP lawyers are not movement lawyers and they operate more traditionally than the clients
desire. The movement lawyers believe that PJP is not adequately serving the clients' interests. This case scenario asks whether
the movement lawyers may recommend that the organization change counsel, and, if replacing PJP is not a viable resolution or
does not happen for some reason, how should movement lawyers best work with the PJP counsel? It provides practical advice
for movement lawyers working with more traditional ones.

The fourth case study, Lawyer for a Coalition of Organizations with an Informal, Unofficial Coordinator was prepared by
Clinical Professor Michael Haber and Professor Scott Cummings. 22  Difficult and ongoing concerns arise when lawyers counsel
and represent groups that work in coalitions and the lawyers are also requested to advise, counsel and prepare documents
on behalf of the coalition itself. The coalition often does not have an organizational structure other than an unofficial *8
coordinator. This case study addresses these issues in the context of a law school clinic that works with a statewide non-profit
housing advocacy organization. The nonprofit, with assistance from the clinic, organizes a statewide coalition. The clinic advises
members of the coalition and prepares documents on behalf of the coalition. The clinic anticipates the “who is the client” issue
and identifies conflicts of interest. It enters into retainer agreements, but conflicts develop later on. This case study asks what
should have been done to clarify the role of the Clinic and address the conflicts of interest. It provides useful guidance for
lawyers who work in such roles.

The fifth case study, Coalitions and Campaigns: A Workers' Rights Policy Campaign, written by Sarah Leberstein and Professor
Susan Carle, addresses the complicated issues that arise in coalition work when the lawyer is on the staff of a national workers
organization that joins the coalition. 23  The context for this case study is a legislative campaign where one organization starts
the campaign and later invites other allies or potential allies to join it. Once again, the organizations and the campaign itself have
a loose structure. It illustrates the tensions that may develop between local grassroots and national organizations and the need
for lawyers to urge movement organizations to develop reasonable systems for decision-making and accountability. This case
study raises difficult questions about which of the many types of creative work movement lawyers do constitute “the practice
of law” for purposes of legal ethics analysis. This study explores the tension between the need for legal ethics rules to provide
appropriate safeguards to clients and the potential for application of those rules in an overbroad manner that risks constraining
the potential creativity of movement lawyers as they strive for new and more effective ways of proceeding in partnership with
other movement actors to achieve their goals.

In the final case study, Working with Traditional Lawyers, Professor Kate Cruse and Mary Yanik delve into the thorny issues
that arise when movement lawyers for community organizations seek to assist members who have more traditional lawyers. 24

This case study first examines a community organization that runs an accompaniment program for the high risk “check in”
appointments with Immigration and Customs Enforcement (“ICE”). The case study explains why lawyers are essential to that
process. The movement lawyer who assists in accompaniment knows that the person is also represented by a more *9  traditional

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1089367&cite=NYSTRPCR1.8&originatingDoc=I344ea61d2c9111e9a5b3e3d9e23d7429&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Armistead, Mary 6/8/2020
For Educational Use Only

SYMPOSIUM INTRODUCTION, 47 Hofstra L. Rev. 1

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 5

immigration lawyer. This study explains how such dual representation is possible. Effective communication and clarity of roles
among lawyers is essential and this case study addresses the ethical and most effective course of action.

It then examines a deeper tension between the perspectives of movement lawyers and more traditional ones. In this scenario,
the organization is engaged in collective action to change immigration policy and practice and its movement lawyer agrees to
assist an undocumented person who has been charged with a crime and is represented by counsel. The movement lawyer and
the organization may have goals and a proposed course of action that differs from the criminal defense lawyer. This case study
examines these significant difficulties, especially where charges are lodged against the movement lawyer for undue influence
and manipulation. It discusses the path toward effective client assessment of risk and benefits. It concludes by highlighting
that “the strategies of social movement rely on building collaborations, partnering with diverse constituencies, amplifying the
voices of those affected by social justice, and grounding advocacy of the needs of those they seek to serve.” 25

These case studies and the Movement Lawyering Ethics Symposium seek to address recurrent issues in a manner that is helpful
to lawyers in similar situations. It is hoped that the overview and these case studies will provide guidance as lawyers seek to
navigate difficult ethical and tactical issues in representing community and movement organizations. We also hope that it will
provide useful materials for legal ethicists who seek to reform ethics rules so that the Rules of Professional Conduct enhance,
rather than impede, such representations. Finally, the bibliographies at the end of the Case Studies compile materials for those
who seek to gain greater understanding of the history and current views of movement lawyering. 26

Footnotes

a1 Professor and Director of the Monroe H. Freedman Institute for Legal Ethics. I thank all of the participants of the
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earthfirst.org (last visited Nov. 10, 2018); OCCUPYWALLSTREET, http://occupywallst.org (last visited Nov. 10,
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ARTHUR KINOY, RIGHTS ON TRIAL: THE ODYSSEY OF A PEOPLE'S LAWYER (1983). Kinoy worked in the
tradition of the founder of movement lawyering.
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TO MAKE CONSTITUTIONAL LAW (2016) (discussing three distinct causes and movements and how citizen action
and organizing shaped constitutional law, which includes marriage equality, the right to bear arms, and Guantanamo
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Workshop participants were: Professor Sameer Ashar, Clinical Professor of Law and Co-Director of the UC Irvine
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I. INTRODUCTION: PURVI SHAH d1

“You've got to seriously ask yourself, what are you willing to sacrifice to change the human condition? Radical
means going against the norm or changing the norm. Radical means stepping outside the box. Radical means
giving up comfort. Radical means being excited by the challenges of poverty and war . . . . America, as a matter
of fact, as a culture does not encourage; it works tenaciously at obstructing the path to radical thought, to radical
development, to radical thinking--and as a consequence, all day long we are being subliminally bombarded with
mass media, technology, with press to stay away from anything that changes the norm.”

--Harry Belafonte, 2014 1

*92 “In order for us as poor and oppressed people to become part of a society that is meaningful, the system under
which we now exist has to be radically changed. This means that we are going to have to learn to think in radical
terms. I use the term radical in its original meaning--getting down to and understanding the root cause. It means
facing a system that does not lend itself to your needs and devising means by which you change that system.”

--Ella Baker, 1969 2
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Is our radical imagination dead?

For many of us, going to law school was a radical choice. We chose the law because at some point in our lives, we witnessed
injustice and oppression up close--maybe in our own homes, maybe in our neighborhoods, maybe in a community far away
from home. But somewhere along the way we developed a gut-sense that something was deeply wrong with the world. And as
we searched for a way to be useful in the fight to improve the human condition, we imagined law would help us solve some of
society's most daunting and intractable problems--from poverty and police brutality to climate change and xenophobia.

When we arrive at law school, we spend countless hours reading hundreds of pages of legal jurisprudence for classes where
there is no mention of these societal problems. We are advised that we would be best served by learning to distinguish fact
from opinion and to divorce our passion from reason. While we try to make sense of this new sterile way of thinking, we are
introduced to a new set of myths: about the importance of lawyers, about the neutrality of the law, about how the law protects
all equally. We begin to believe that as lawyers, we have the answers.

When we join the field, we learn the cold-truth that lawyers working for the most vulnerable in our society are severely under-
resourced and outnumbered. We work day and night, drowning and overwhelmed by the never-ending stream of crisis, cases,
and clients. The hours we spend slouched in meetings and on conference calls talking over and past each other give rise to
disillusionment and detachment from the sense of purpose that initially drove us to this work. Our imagination starts to dwindle,
and our cynicism blooms. We become cogs in the wheel.

As some of us begin to run legal organizations, we experience levels of alienation, competition, ego, and oppression reminiscent
*93  of the corporate world we used to impugn. We talk about our work in terms of deliverables and platitudes, sexy enough

yet safe enough to satisfy the funders that keep our organizations afloat. We're too busy to evaluate our work in authentic ways.
As leaders, we are fearful and fail to solicit real feedback from our staff, clients, and partners, [because] being honest about the
failings of our work would mean losing what little self-worth we have. Worst of all, some days when we go home, we can't feel
anything at all. The law has turned us into problem-managers instead of problem-solvers.

However, in rare moments of contemplation, we may hear a voice inside us that asks quietly: are we really making things better?
Is my work truly radical? Am I fundamentally transforming power relations, or am I simply tinkering at the margins by treating
the symptoms of injustice instead of the root causes? And just as soon as that voice emerges, with our bodies tired and our
brains on super-drive, we push these overwhelming existential questions aside and return to the comfort of having what appears
to be a noble job, and the simplicity of checking things off our to-do lists.

RadTalks intends to re-route this common trajectory. RadTalks is an intervention in the ever-pressing grind of day-to-day social
justice work. It is a space where our individual and collective imaginations are free to run wild. A space where bold ideas pierce
through the cynicism and routine of social justice work, re-centering us on what is possible when we find the courage to dream.

RadTalks is a curated series of short, inspiring talks given by visionary social justice thinkers on a theme relevant to the current
moment. Speakers are asked to use their radical imaginations to present radical ideas that will lead the audience toward radical
action.

Though the legal community is an intended audience for RadTalks, the talks are intentionally interdisciplinary, featuring
visionaries in law, organizing, art, design, and entrepreneurship. By centering legal visionaries amongst other types of change-
makers, RadTalks hopes to inspire the cross-pollination of radical ideas from different sectors working towards social justice.
RadTalks asks speakers to subvert the traditional discourse of band-aid solutions and instead present transformative visions of
how we might sever the very root of oppression and injustice in our communities.

In light of these goals, we launched the first RadTalks at the Center for Constitutional Rights' (CCR) Law for Black Lives
convening *94  in the summer of 2015. 3  Law for Black Lives was a national gathering of lawyers, law students, legal workers,
and jailhouse lawyers committed to building a world where Black Lives Matter. More than a meeting or a conference, the
gathering was a call to action for legal advocates from diverse parts of the country to join together and spend a day dreaming
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about how we can support the growing Movement for Black Lives. Law for Black Lives unapologetically prioritized the voices
and leadership of people of color--most importantly Black lawyers and legal advocates.

Birthed out of CCR's experiences building legal infrastructure for the resistance in Ferguson and Baltimore, Law for Black
Lives was a groundbreaking conversation that ignited a new level of inspiration, motivation, and intention within the legal
community to support the Black Lives Matter movement. The two-day convening, endorsed by seventeen organizations, was
hosted at the historic Riverside Church in Harlem and at Columbia University, and consisted of a combination of thirty-three
workshops, panel discussions, and plenaries conducted by more than eighty renowned organizers, lawyers, and activists. About
1,000 participants joined us in person to dream big about how we can support the growing Movement for Black Lives. Beyond
those who attended in person, the convening reached 4,400 people across the world through our livestream of the event. This
conference trended nationally as one of the top three hashtags on Twitter (#Law4BlackLives).

The prompt for the first set of RadTalks was “What Could Be Possible if Law Really Stood for Black Lives?” and centered
the voices of those often marginalized within the law--Black lawyers, community organizers, jailhouse lawyers, transgender
individuals, and lawyers from the South. The combination of viewpoints and ideas in these first RadTalks was exhilarating and
electric. From Alicia Garza's vision on how Black workers must be a part of the fight to make Black Lives Matter, to Norris
Henderson's recounting of his perseverance as a jailhouse lawyer working to free himself after being wrongfully incarcerated
in the Louisiana State Penitentiary at Angola for twenty-seven years, to Elle Hearns' vision of what it would take to build a
world where transgender victims of police violence are not misgendered after their deaths, to Colette-Pichon Battle's talk on
disaster recovery and how we go from resilience to resistance--each talk expanded our hearts and minds, *95  each talk made
us reflect on our own work, each talk challenged us to think more radically.

What the transcripts you are about to read will not communicate is the energy of the room. The audience sat rapt during the
RadTalks, incredibly moved by the speakers, at times bursting into applause. 4  And at the end of the talks, many of us were
moved to tears, having remembered how healing it is to dream about what is possible.

I created RadTalks 5  to answer Mr. Belafonte's call to take radical action and to heed Ms. Baker's wisdom to focus on the root
of the causes of injustice, and to give us fuel and inspiration in the long haul of social transformation. I hope at the end of
reading these talks, you too will feel re-centered in your radical imagination and willing to take the risk to be as radical as
possible in your work.

If changing the world begins with the belief that it is possible, then this is the moment. The problems of oppression, poverty and
human suffering are not intractable, but solving them requires awakening the most creative and expansive part of ourselves.

Are you willing to dream with us?

II. COLETTE PICHON BATTLE d2

Bonjour. It's so great to be here--thank you for having me.

The first question that most folks from the Gulf Coast get when we're in places like New York is, “Where were you when
Katrina hit?” Well, I was in [[Washington,] D.C., practicing corporate law, trying to achieve success. Anybody feeling me?
Any Black lawyers out here move to D.C. to achieve success? It's a whole bunch of success out there. Beautiful Black people,
beautiful suits, nice *96  cars, they go to museums, they eat out. It's great, it's fantastic. Best couple of years of my life, loved
every minute of it.

And then there was this really big storm in the Gulf. I checked on my family, and the next day we saw these images. And it took
about two weeks before I knew everyone in my family was okay. There was one thing I understood as a lawyer: they might
need some help with paperwork. [I thought,] “I'll go down and I'll volunteer. I'll go home for a little while.” But what I didn't
understand as a movement leader was how much injustice was located in the middle of disaster.
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My community has been in Slidell, Louisiana, actually just outside, since the 1770s. Our community, so says the oldest people
there, who gave us testimony after the storm, said the water had never been that high. Where people live with water all the time,
it had never come up that far. There was a thirty-foot tidal surge off the Gulf of Mexico and my community was completely
underwater.

I was told I was talking to some lawyers today, so I don't have an inspirational talk. What I did make was a list of damages, so I
thought you'd appreciate that. I'm not one of those [lawyers], I hate trial, [and] I don't like speaking in front of folks. Interestingly
enough, in disaster work, there's a lot of different roles for lawyers. And one of the roles I found over the last ten years was just
keeping a list of all of the things that we should be receiving damages for.

The first thing I want to mention is [that] we're waiting for damages from the oil companies that dredged canals in the lower
part of Louisiana and allowed for the salt water intrusion to destroy the marshes that protect the land. 6  I don't know how much
money that will be, but if you could just restore the south of Louisiana, that would be okay. Whatever that equals, we'll take
those damages.

The second damages on my list go to the federal government. Because it was actually the failure of levees built by our federal
government *97  that flooded an entire city. 7  New Orleans was 80% underwater, not because of Katrina, but because of levees
that broke. What was found out at trial was that those levees were not built to the standards they were set to, and the standards
that were set were not good enough to protect that city. 8  There was a lawsuit; they even won. 9  Turns out you can't sue the
federal government for damages when the Army Corps of Engineers is at fault. 10

The third on my list is the New Orleans Police Department. We just want damages for all the Black people they killed. 11  And
when they do the calculations for the civil part of the trial, we would appreciate if you would value Black lives the way white
lives get valued when these kind[s] of things happen.

Next on the list is the Jefferson Parish Sheriff's Office. I don't know if you heard, but in the middle of the storm, people literally
tried to leave the city [to] get away from the water that was slowly rising. There were armed sheriffs on the bridge of the
Crescent City connection telling people that they could not get out, and [they] sen[t] them back into Orleans Parish. 12  We
would like some damages for that. I'm not sure how to calculate that; I'm willing to work with you all to figure out how that's
gonna break down. But something about that seems a little illegal, and I think we have some civil claims to that. 13  I asked
my trial friends to help me with that.

Next on the list is BP [British Petroleum]. Five years after we *98  were recovering from Katrina, and the levee breaches and
the floods, just when people were starting to come out of the trauma that follows a disaster like that, there was a massive disaster
in the Gulf of Mexico. 3.1 million barrels-- three hundred million gallons--of oil, not regular oil, [but] heavy crude oil. 14  And
if that wasn't bad enough, BP, the federal government, [and] several other people, said, “Let's sink the oil floating on the top
by spraying toxic dispersant on it. 15  And let's use toxic dispersants that are banned in Europe for their human impact, 16  for
their known human impact--the cancer-causing properties of this stuff--let's spray it on South Louisiana.” 17  And that's what
they did. Recently there was a judgment. Some people were happy about it, [but] most people in South Louisiana were not. The
judgment was $20 billion against BP. 18  Some people think that's a lot of money. But $20 billion was what was settled for the
Alaska Exxon Valdez, an oil spill that was a fifth the size, one state, on rocky coast, with no population. We would like the rest
of our money. We could just multiply that and count it out.

Finally, we would like damages from all of the people who came down to South Louisiana, South Mississippi, and South
Alabama to exploit for their careers, interests, and volunteer desire. [They] came down to exploit my people for [their] benefit.
We would like our damages.
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Our disaster recovery is not a game. It's not a learning moment. There are some injustices going on, and if you're not coming
to help us find justice, we don't need you there. If you came and you get a paper, or you got some kind of grant, or you wrote
some[thing], [or made] a movie or such, we'll take all of the profits that you got from that. Just send it on down.

*99  So, small list of damages. [In] a room full of lawyers, I know we can figure out a way to work this out. These are my
“radical ideas” . . . damages for things that are very clearly to be paid to us.

I made another list, [be]cause I like lists. [T]here are some changes we'd like to make in South Louisiana and in the Gulf South,
and they have to do with laws.

The first thing we want is to see a change in federal disaster law. Does anybody know what the federal government has to do in
disasters? What does the federal government have to do in disasters? Not a damn thing. The next time Sandy comes through,
[or] the next time something happens to your community, please note it is a discretionary movement of the federal government
to act. 19  We don't have any law on our books that says the federal government has to come to the aid of its citizens in a disaster.
And if you lived in Louisiana at the time of George [W.] Bush, and you had a Democratic governor and a Republican president,
you quickly find out what decisions people make when they have the discretion. 20  Somehow, when there's discretion, Black
lives don't get valued. We're not the ones that get saved, and we weren't chosen, and we weren't valued, and we weren't saved.

Next, I just want to mention this little thing called voting rights. Thought I'd mention it, because when you displace millions of
people at gunpoint with one-way tickets and you don't help them get back home, and then you hold elections, and you say there's
just no voter turnout, and then you purge the voter rolls, because they just haven't been home, but there are no homes to come
back to--well, we've come to the conclusion that we might need some voting rights in disasters. 21  So, [for] the conversation
on voting rights that's happening right now . . . be ready for when the disaster comes, because that is the hit. That is the moment
when our power really gets taken away: when we are at our weakest, most traumatic space.

The next change: we just need a law that protects public institutions. When there's a hurricane that hits your coast, and levees
*100  that flood your city, we need laws that protect the strongest buildings that are on the highest ground, that are meant to

withstand wind, where even the rich people go because they're the strongest buildings in the city. That's our public housing; that
was our public housing in New Orleans. It got torn down. 22  Not because it flooded. But because somebody wanted to “shift
the density of poverty,” is what they said. 23  What it actually meant is it permanently displaced thousands of people, who are
still not home, because they were living in public housing, and they were never allowed to come back to their city. 24  We think
public housing should be protected in disasters. All public institutions.

And speaking of public institutions, we might want to protect our hospitals, too. We have a big hospital called Charity. It was
built at the same time that our public housing was built. It's [in] downtown New Orleans, and the only thing that flooded was
its basement. 25  [It] turns out that [when] the whole team of medical staff . . . and the military group [that] cleaned it [[and] got
it surgery-ready . . . told the government, “We're ready to receive patients at Charity,” the government and a few other folks
put a gag order on the doctors and military, opened the windows, and re-flooded Charity Hospital. 26  The dollars that were
supposed to go to rebuild Charity Hospital, clean it up, [and] save the people who were stuck went to a new facility right next
door. 27  When you come down, check it out. They could've just rebuilt Charity [or] cleaned it up. But Charity Hospital is a
hospital for poor Black people. And *101  so they just pushed it to the side, and . . . they're starting to privatize the public
money put into those hospitals.

Finally, another public institution: schools. Turns out New Orleans has become the epicenter of the charter [school]
movement. 28  But let me tell you what's really happening. We're seeing children who go to four schools in four years, because
a charter school really [just] takes $300 and a signature to start. These children can't write their names, they can't add, they can't
figure anything out, and there's no connection to the crime that we see in our city. “It's just their fault for not making better
choices.” It ought to be our fault for not protecting our children and the public institutions that they need to grow.
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So for housing, hospitals, and schools, let's just protect them as public institutions, and let's not allow your tax dollars to go to
help privatize these institutions, which is what's happening now.

The next law we ought to think about: a federal law banning racial and religious profiling. After Katrina, there were thousands
of immigrants brought into our city to help with the recovery and rebuilding. When those immigrants asked for their paychecks,
they were fired, and they immediately lost their status. 29  When they lost their status and they drove from their home to their
work, or to find more work, they were profiled for being brown. 30  Turns out Black folks in New Orleans knew all about that
trick. Black men in my family [have] been profiled all my life. And right after [September] 11, our Muslim brothers and sisters
started getting profiled, too.

A suggestion: we need a federal law that bans racial profiling. It's come up, [[but for] some reason it can't get passed. I don't
know why this isn't a priority, but when police have the right to stop you based on your skin color, that ought to be illegal.

We also need some laws that actually promote an alternative economic system. It turns out that in the middle of a disaster,
capitalism [is] not the best thing. Not the best thing for Black lives. In *102  fact, what we saw in South Louisiana after Katrina
was the barter system, because the ATMs weren't full and the banks were closed. We saw people actually using what they had
and getting what they need[ed].

I remember one morning, I woke up to a bag of okra in my FEMA trailer as payment for some legal services that I had done.
Now, I love okra, so that was a very good payment for me. But it was [from] a lady down the street who didn't have any money.
She gave me some okra, I was hungry: it all worked out. I don't understand why these kinds of [systems] can't be part of our
conversation.

And one last suggestion. And this one you might not connect immediately to Black lives, but trust me, it's connected. We need
federal recognition for the United Houma Nation. The United Houma Nation is a Native American tribe in South Louisiana
with 17,000 tribal roll members. 31  They are the Nation that put the red stick in the ground that we now call Baton Rouge.
They've always existed where we are. But our federal government doesn't recognize them. 32

The problem when the federal government doesn't recognize you when you're the largest tribe in South Louisiana is that you
don't get royalties when your land sits on a lot of oil and gas. 33  You also don't get a say in how disasters are cleaned up in your
community, with your tribe. We want federal recognition for the United Houma Nation, not only because it's the right thing
to do, but because what we've figured out in South Louisiana is that none of our struggles, none of our movements, will go
anywhere until we have movements and justice for our indigenous brothers and sisters.

So, I'll wrap it up. I just thought I'd give you some things to think about, because the question was, “If law worked for Black
lives, what would the world be like?” Well, this is just a suggestion *103  on where we could start, and this is from ten years
of disaster recovery in the Gulf South. So I'm going to leave you with one request, and I'm going to let you know what's going
on down in the Gulf South.

The request is: remember us on August 29. This is ten years since Hurricane Katrina, and no matter what you hear up here
in New York, or over there in Ohio, or way on the West Coast, don't believe that the recovery is finished. Don't believe that
we're okay. Don't believe that justice has been served. That has not occurred. And if you don't believe it, we invite you down
to come see for yourself.

There's an initiative called Gulf South Rising led by local Black people. 34  Local Black people saying, “This is how we want
to remember Katrina ten years later.” Those people are taking to the city, and they're asking you to join them for a march and
for healing rooted in traditional arts and culture. The Gulf South Rising movement is going to build power: we're building our
own infrastructure, leaders, [and] financial system. That's goal number one. We invite you to join us.
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Goal number two is that we're coming together, not just to party . . . specifically, to heal our bodies, our minds, our relationship
with one another, and our relationship to Mother Earth. We've got some healing to do, and the healing is going to go down
in New Orleans on August 29.

We're also moving from this notion of resilience to resistance. Now, we do acknowledge that we are resilient people. We are
[resilient], thank you very much: when you punch me, I can come back. That's right. It's good, I can take it--thanks. We figured
that out. But stop hitting me.

So we're building a movement to just stop the punches. We don't need to prove anymore to the nation or anyone else that we
can take a punch. We can take a punch. Stop hitting us, stop hurting us, stop killing us, [and] don't forget about us. And so this
narrative from resilience to resistance is what we're going to be shouting on August 29. If you can't join us, at least remember
that the legacy of resistance in this nation started in the Gulf South.

III. VINCENT WARREN d3

How do we know that Black lives really do matter? One of the *104  ways I think about that is to look very far into the future,
not to the campaign cycle, not to the fiscal year, not to the three-year strategic plan with measurable outcomes, but really far
into the future. I am thinking not about our kids, not about their kids, or even their kids, but the generation after that. When
that generation looks back on this moment, the question will be, “What do Black people thank us for?” It is a tough question to
which I do not know the answer. However, what I do see, looking back from us so many generations away, are smiling faces.
I see Black people that are at ease, I see Black people that are full of wonder, I see Black people that are unencumbered, I see
Black people that are unafraid, and I see Black people that are full of joy.

But we have a problem; one that was best summed up by James Baldwin in “The Fire Next Time,” where he writes:

This past, the Negro's past, of rope, fire, torture, castration, infanticide, rape; death and humiliation; fear by day
and night, fear as deep as the marrow of the bone; doubt that he was worthy of life, since everyone around him
denied it; sorrow for his women, for his kinfolk, for his children, who needed his protection, and whom he could
not protect; rage, hatred, and murder, hatred for white men so deep that it often turned against him and his own,
and made all love, all trust, all joy impossible. 35

When I look into the future; I think our call is to create joy. As lawyers, as people in the legal profession working with
movements, it is an enormous task to think about how to create joy from a legal document. Perhaps you cannot. But I want to
throw out a question to you all. I want you to think about our Constitution, which was ratified in 1789. Let us not think about it
as a foundational document, but let us think about it as it really is--a [Microsoft] Word redlined document. For those who have
worked on editing documents, you know how this works. You work on a document, you *105  make changes to the documents,
and you make comments to the documents. Yet, this is what has happened to our Constitution. Our Constitution was redlined
so that it excluded Black folks, women, Native Americans, and anyone who was not the landed white gentry. 36  That is the
basic document that we are working with in our field.

If you think about that analogy, what then did we do? We deleted the section that said “three-fifths” for a Black man; 37  we
added the section that said “yes, woman have rights too,” 38  and then the Supreme Court, the legal infrastructure, clicked “save
as final.” There is, however, also a comments section and the comments section is also something that the legal professional
has sought to occupy. As a result, we will have comments in our documents that say, for example, that the Fourth Amendment
should be read to include the following words before the actual amendments unless a police officer feels otherwise: “You have
the right to be free from unreasonable searches and seizures.” 39  There are other parts in the comments section that we put in
as well. 40  Therefore, when we ask Black people in Black communities what the most important thing to them is, they will
tell us the same things time and time again: education, housing, healthcare, being able to protect and provide for families, and
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not a single one of them is a right in our Constitution. So what are we spending our time doing? We are spending time in the
comments section, trying to get our courts to accept changes. I do not think that is the path to joy. I do not see the path to
showing that Black lives matter in the process we are currently engaged in.

Catherine Albisa, 41  one of the board members for the Center *106  for Constitutional Rights, told me not too long ago that
there are only two things worth doing in life. One is creating joy, and the other is eliminating pain. What we are doing here
today, what we are trying to assemble, is a strategy to do both things simultaneously. I do not have to tell you that it is not easy
because if it were easy someone in this room would have done it already. Yet it is obvious, and as Brother [Rev. Osagyefo]
Sekou 42  said to us just yesterday, we live in a time when stating the obvious is a revolutionary act, and we have been stating
the obvious for two days in this conference.

When thinking about what that revolutionary act looks like moving forward, we need to think radically about our profession,
about the role of our profession with respect to movements, groups, with respect to communities, but most importantly, we have
to ask ourselves, “Can we get to where we need to be by doing the things we are doing now?” The answer is “No.” But that is
actually why we are here today; that is why we are at this conference, because Law for Black Lives is about creating radical
innovation in the way we think about our work as lawyers, which will then get us out of the “comments” section, into actually
envisioning a legal document that includes fundamental, basic rights, and recognizes the humanity of Black people.

We are planting the seed. When you think about those generations moving forward and ask them what are they thankful for,
they may say that it was that our generation came together to plant the seed. Then again, they may not, and for that reason
this work also requires humility. When you go to a beautiful forest, for example, you are walking about, and you are enjoying
the trees. You do not know the names of the people who planted them and made it possible, but they matter to you, so that
even though you do not know their names, you thank them for it. Perhaps, then, with humility, with innovation, with solidarity,
with comradery, we will be able to plant a seed so that years and years down the road, Black people will say, “We know that
many years ago, there was a discussion about changing the way our society works, and our communities were involved, and
our lawyers were involved. For that, we are eternally thankful.”

*107 IV. ALICIA GARZA d4

Black Lives Matter is a powerful network of Black people who have come together to finally eradicate anti-Black racism and
state-sanctioned violence, once and for all. 43  For far too long, Black lives have not mattered in this country, nor have they
mattered around this world.

Now, how do we know that? We know this, because, of the two-and-a-half million people who are locked in prisons and
cages, one million of those people are Black. 44  We know this because no fewer than nine million people are under state
supervision, and many of those people are Black. 45  We know this because, according to our comrades at the Malcolm X
Grassroots Movement, every twenty-eight hours in this country, a Black person is murdered by police, security guards, or
vigilantes. 46  We know this because Black women are the fastest growing prison population. 47  We know this because while the
Confederate flag may have come down in South Carolina, it has not come down in Mississippi. 48  In fact, it is the state *108
emblem. 49  It is the symbol that says to Mississippi, “Black lives do not matter here.” We know this because Black women
make 64 cents to every 78 cents that a white woman makes, to every dollar that a white man makes. 50  We know this because
the average life expectancy of a Black transgender woman is thirty-five-years-old. 51

I could go on and on about how we know that Black lives do not matter in this country and around this world, but more
importantly, it is critical that we understand that Black Lives Matter both as a powerful network and as an international movement
that was ignited by the murders of people like Michael Brown. 52  Ignited by the murders of people like India Clarke. 53  Ignited
by the murders of people like Jonathan Sanders. 54  Ignited by the murders of people like Jordan Davis. 55  Ignited by the people
who are murdered like Aiyana Stanley-Jones. 56  Ignited by people who are murdered like Penny Proud, 57  like Oscar Grant, 58
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like Sandra [[Bland], 59  like *109  Rekia Boyd, 60  like so many others. We know this because as all of these people are
having their lives taken unnecessarily, we know that Black Lives Matter is about much more than police terror. It is about our
fundamental right to live as Black people with dignity and respect.

In my work at the National Domestic Workers Alliance, we see ourselves as an integral part of the movement for Black
lives. However, you may be asking yourself, what do domestic workers have to do with Black Lives Matter? Domestic work,
caregiving that is administered in other people's homes, is rooted in and shaped by the legacy of slavery. Historically, enslaved
Africans were forced to work in other people's homes, on other people's land, mostly for folks who were generating profit off
of our backs. That is the legacy of domestic work.

How, then, did we get there? During the New Deal, Southern lawmakers and union leaders made a compromise that excluded
domestic workers and agricultural workers from federal labor protections that were afforded to all other workers. 61  Why did
they do that? Because domestic workers and agricultural workers, at that time, were predominately Black. 62

Today, that means that domestic workers often live and work in the shadows of our society and in the shadows of our economy.
They are often isolated as the only employee inside a home and oftentimes not even considered to be an employee but instead
a member of the family. They are subject to exploitation and abuse. One woman I know personally said that she was brought
here from Brazil with the promise that she could work for a family and be able to go to school. Instead, she had her passport
taken from her, and she was forced to sleep on the porch while she cleaned and nourished and fed a family that was wealthy.
They were, in fact, cancer researchers.

Domestic workers are often increasingly unprotected by the very laws that ensure that this type of exploitation does not
happen. 63  Many domestic workers are Black immigrant women from *110  the Caribbean and from across the continent. 64

More than 500,000 Black immigrants are living in the shadows of our democracy. They are both being criminalized for being
undocumented and they are being criminalized for being seen as Black American. 65  And while the tales are horrific, the
organizing, which is led by these women, who hold the tatters of our democracy and our economy together, is restoring life and
humanity to our homes and to our workplaces. Domestic workers have formed a powerful national alliance driven by them to
fight for basic labor protections to set a fair floor, not just for us, but for everyone. 66  Domestic workers are also innovating and
shaping the fastest growing economy. We are building new and innovative models of full and fair employment that can finally
uproot structural racism from caregiving, once and for all.

In our work, we have won five state-level bills in five states in five years, and we are just getting started. Domestic workers
from across the African Diaspora have joined the powerful movement for Black lives. Because not only are we workers, but
we are also mothers. We are mothers who have a hard time sleeping at night, because we are worried that our children will not
return home. We are mothers who live in communities where the police join forces with federal agents, and they separate our
families, and they criminalize our children. We know all too well, as my sister Heather McGhee from Demos has said, Black
bodies were the first currency of this nation, and as such we are uniquely positioned to transform this nation.

Black Lives Matter is much more than a hashtag. It is much more than a moment. Black Lives Matter is a powerful assertion.
It is a demand that we value humanity. It is a demand that we restore the right to breathe. It is an assertion that our children
deserve to grow up to be adults. It is a movement that is designed to restore *111  dignity and respect to a nation that was built
off of our backs in the very first place. And we know that we will win.

V. ELLE HEARNS d5

Hello everyone. The law has lied to us. The law has lied to you. Your academic degrees have lied to you as well. If the law really
stood for Black lives, we would not have to continue to learn to say the names of countless beautiful Black people who have
been murdered. If the law really stood for Black lives, we would understand exactly what state violence is and how it manifests
itself in the lives of Black people. We would know that systemic and structural violence is a form of state violence, along with
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the very visible forms of police brutality that we all know. If the law really stood for Black lives, the officers who murdered
Sam Dubose in Cincinnati, Ohio would have been fired the first time they murdered a Black man and got away with it. 67

If the law really stood for us as Black people, we would not have to defend ourselves against the very thing that is supposed to
protect us. If the law really stood for Black lives, people from Paterson, New Jersey to Cleveland, Ohio would be able to live
unapologetically in all of their Black glory without death being a constant in their lives. 68  I would not have been arrested after
defending myself against a transphobic attack. The jail that I was placed in would not exist if the law really stood for Black lives.

Laws would not be the gateway to a better quality of life--investing in people would be. The ego of the law would be left at the
door when coming in contact with those who are most impacted by laws. We would have a better practice in identifying and
connecting to our human existence, as opposed to the circumstances that *112  often keep us divided. If the law really stood
for Black lives, white people, you would not be so confused about the privilege you carry. There would be specific language
around the dismantling of white supremacy, patriarchy, and capitalism in laws, if they really were for Black lives. We would
have received reparations.

If the law really stood for Black lives, Ky Peterson, a Black transgender man who murdered his rapist, would not be in prison
currently serving twenty years in Georgia. 69  Mya Hall's murder would not have gone unnoticed if the law really stood for
Black lives. 70  Anthony Sowell would have never made the news if the law really stood for Black lives. 71  The “House of
Horrors” in Cleveland, Ohio would have been torn down long before Anthony Sowell had the opportunity to capture and detain
Black women. 72

If the law really stood for Black lives, you all would know that I fear you, just like Black people fear the police. As a Black
transgender woman, when I come into a space with you, I do not know if you will kill me, misgender me, out me, or verbally
attack me. If the law really stood for Black lives, we would not have to listen to Bill O'Reilly. 73  If the law really stood for
Black lives, we would not have had to watch in horror as Black people in Ferguson were not allowed to mourn, grieve, protest,
or claim the very city they dominate. *113 74  If the law really stood for Black lives, Mike Brown's body would not have laid
in the street for hours. 75  Detroit would be just as vibrant as it once was. We would not know the names of Black women like
Sandra Bland, Raynette Turner, Kindra Chapman, Joyce Curnell, and Ralkina Jones. 76  We would not have to speculate whether
or not they committed suicide. We would have confirmation for what we already know about their deaths.

If the law really stood for Black lives, one out of two Black transgender women would not have to live with the reality that they
will sit in jail at some point in time in their life. 77  Black transgender women would have a life expectancy longer than thirty-
five-years old. 78  Black transgender women would be able to anticipate making more than $10,000 a year. 79  If the law really
stood for Black lives, you would know I, as a Black transgender woman, am not interested in inclusion. I am not interested in
marriage. I am not interested in equality. I am interested in the liberation, in the freedom, of Black people.

VI. CARL WILLIAMS d6

Law for Black lives. The law is our enemy. The law is our enemy.

*114  The law as it stands today in this country and in this time is our enemy. Historically, it's what's enslaved us as Black
people. It's what's Jim Crow-ed us. It's what gave us anti-miscegenation laws. Those were laws, structures that were in place
in this country, and today we have even more of them. They have different names. They're parts of different systems. They're
mandatory minimums. They're the school-to-prison pipelines. They're the war on drugs. They're stop-and-frisk procedures. All
across the country from Portland, Maine [to] Portland, Oregon, from Miami to San Diego. Those laws that exist today are part
of the core of what makes up the system of white supremacy in this country.
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And those laws didn't just appear from nowhere. They appeared at the foundational points of this country. Vince was talking
about the Constitution and sort of the ways to amend it and change it. The Constitution, and I always point this out, the very
easy place to remember when it was first written. It's Article 1, section 2, [clause] 3 explicitly talks--it doesn't use the words
“Black people”--but it explicitly talks about Black people, and many of you all know, maybe all of you know what it says right
about Black people. Three-fifths of a human being. So it talked about us, at the core, specifically are not human beings. And
I would be remiss if I left out our Native brothers and sisters--I'm arrogant myself--if we left our Native brothers and sisters.
What does it say about Native brothers and sisters in that same Article 1, section 2, clause 3 . . . of the Constitution? Not even
three-fifths. Don't count. Zero.

So our Constitution--or their Constitution, excuse me--talks about people of color. And it says we're maybe three-fifths, a little
bit more than half, or zero, and that's the foundational document of this country. And the Declaration of Independence also
speaks specifically about Native American people and refers to them as bloodthirsty savages. 80  Right? So that's from whence
we come. That's where we come from. We need a wholesale change to the legal system of this country. We need that for
ourselves, for Black people, for oppressed people inside the borders of this country, and we need it for the rest of the world.

*115  And more than that, we need to change the culture around it. I was at an activist gathering, and someone came up to
me and said, “Couldn't we make it against the law so when a policemen kills somebody, that that should be murder? It should
be illegal.” And I said, “So what you're saying is when someone takes a gun and shoots a person, there should be a law that
says that that's something and we could call that murder?” He said, “Yeah, we should have a law that says that.” I said “There's
probably, I don't [know], maybe fifteen [laws] in this state, and there's federal ones. We have those laws, but it isn't that law. It's
the culture that surrounds it. It's the district attorneys. It's federal prosecutors. It's defense attorneys sometimes.

And it's the judges, and it's the grand juries, and it's the juries that look and say, “Doesn't look like that to me.” It's that system,
and it's that culture that we need to get to the root at, rip out and change.

We all know what Audre Lorde said: “The master's tools will never [dismantle] the master's house.” 81  With some apologies to
the sister, I'm going to change it a little bit and say the master's laws will never destroy the master's system: white supremacy.

We can use those laws to bail ourselves out when we're on that journey, right? To get some people out of jail, to maybe have
some less harsh conditions when people are behind enemy lines when people are in prison. We can use it to bail people out.
Sometimes we can use our bar card to assist that process, but that is not going to destroy this system of white supremacy that
is crushing human beings in this country.

So, where does that leave us? Right? Because that's the depressing part. Someone asked me, and I'm sure everyone in this
audience has been asked, “Well, what does this Black Lives Matter movement want?” And I hate that question. But I thought
about it, and I said, “We need to answer [to] these white supremacist people who keep saying this stuff.” Right? We have to
have some response to that. And I'm a trial lawyer at heart, so you'll forgive me for answering that. When I answer that for
people, I answer it in a story.

I'm going to start out by asking a question to folks. How many people here have very young Black children? Put your hands
up. First of all, everybody should clap for them because they're raising young Black children right?

*116  Now. Wait, wait. Keep your hands up. Keep your hands up. So for all of those folks, what I want to see happen . . . and
y'all can tell me if it's what you want to see, too. I want to know the time when this happens, because I know that it will happen.
I want that young child, not in the very far future, to grow up and come to their parent, their mother, their father, other folks,
and [ask], “Is it true that in this country”--or maybe there won't be countries anymore, because we'll all be free--but, “When
you were younger, was it true that Black people weren't free?” And you're going to be absolutely eloquent, absolutely on point,
and explain exactly what it was like to live in this country today. And your beautiful Black child is going to look at you and
go, “I don't understand. I don't understand what you mean. That doesn't make any sense. How could people live like that? How
could people let other people-- for our allies and accomplices in the room--let other people, let us, let you, mom, dad, other
folks live like that?” And then you're going to try to explain again and they're just going to [say], “I don't understand that. It
doesn't make any sense to me.” That's the day we win.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000052&cite=NYCNART1S2&originatingDoc=If03dc3cef65911e598dc8b09b4f043e0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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That day is coming. The only question is, how far that day is off? How far is it away? And that brings us to who we are and
why we're here. So the only thing that all of this, the gathering in Cleveland, the movement for Black lives that happened, and
everything that's happening around this country, everything that's happening around the world, for Black liberation, for racial
justice, and for the liberation of people. The only thing that we are all doing is making that day come a little bit sooner. Right?
So all we're doing is there's an X on the calendar, and we're just saying, “Let's move the date up a little bit, just a little bit closer
to today,” right? Let's have it so that child is a little bit more confused at this situation that was in this country today a little bit
sooner. We want to invoke that. We want to speed up that confusion. And I think one of the things on a very core emotional
level that we need to do to bring that day sooner, and one of the things that we can do right now in this room, is to believe.

[Imagine] if all of us were to get together, and we were a society of civil engineers, and we said, “We're going to go out and
build a skyscraper.” But a lot of us said, “Well, I don't believe that that's possible really. It's a nice dream, and we like to talk
about it, and we write poems about it, and we sing about it, and we chant about it, and we have workshops about it, but I don't
really actually believe it's a possibility. It's an impossible thing to happen.”

*117  How many of you have sometimes doubted that we actually can be free? Fully free? I'm going to put my hand up, because
I believe sometimes I doubt it. We have to one hundred percent commit ourselves to the belief that human beings want to be
free, that we yearn to be free, and that we can make and believe in our own power in making ourselves free. Because like the
engineers who don't believe in the skyscraper, it ain't never gonna get built. If we start to believe right now, right here--we may
be wrong in the end--we one hundred percent have to believe that it is possible.

And in that, I want you all to put your hand against your heart and feel a little bit of your life inside. And I don't need you to chant
it, because I don't want you to say it out loud so everybody outside can hear. I want you to say it inside, but with your voice. Say
it. Say the words. Say, “I believe. I believe. I believe that we will win. I believe that we will win. I believe that we will win.”

[Audience chants, “I believe that we will win.” ]

I got a little bit more for you. I'm not done. Just one last piece. Put your fist in the air. And now say, “I fuckin' know that we will.”

Don't laugh. Say it. I'm going to [say] that again. “I fuckin' know that we will.”

VII. NORRIS HENDERSON d7

This is supposed to be about something radical, about how we see ourselves in this moment . . . . This moment is about how
we show up and how we show up for each other in this moment. One of the things about having legal skills and knowing the
power of what you can do with it is how to pay it forward. What do we do with the skillset that we have acquired? So for all the
lawyers, the jailhouse lawyers, and law students, the question to yourself is, how do you show up in the moment? When you
look in the mirror in the morning, what do you see? Do you see this pretty person, this beautiful, handsome person, this lovely,
gorgeous person, or do you see somebody who is really engaged and willing to commit themselves to helping others?

One of the things about acquiring a skill set is that you have to *118  do something with it. For example, I am a CPR instructor,
but I cannot perform CPR on myself. I learned that so I could do it for somebody else. So when you learn the law, it is for you
to use this talent that you have acquired to the benefit of somebody else. A service to humanity is the best work in life. And
so how do we show up in these different moments? We are having a critical moment right now. Things are happening, and we
are responding to them. But the thing is, I need to know where you are in that critical moment. I do not need to be in battle
walking with you, and then when I get to the line of conflict, look over my shoulder and you are not there. I need to know that
you are going to be there with me. For that reason, my biggest ask for everybody here is how we show up. How we show up
in these critical moments when things are happening all around us.

Conversely, we cannot twist people because of their position or possessions. We have to meet people as we find them. We have
to find people who are willing to do what they are capable of doing. We cannot get mad with people who say, “Check this out
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brother, this is as far as I can go.” If they tell me that is as far as they can go, I have to accept that and respect that. However, do
not walk here with me, talking this talk, and then when I get there, say that I have to go. One of the things Michael [Jackson]
said about talking to that man in the mirror is [that] he must check himself. If we do not check ourselves, we are going to wreck
ourselves. We always talk about leaving the egos at the door, but somehow we seem to sneak them in our pocket and bring
them in. This is about us being honest with each other.

I have been truly blessed. I am not supposed to be here. I had a life sentence. For years, I could not figure out how I got into
the circumstance I found myself in. But I was there. I took a bad situation and turned it into something good. I learned the law
by hook or crook, trying to figure out how to get myself out of prison. Before I found a way out for myself, however, I was
also able to help thousands of other people.

This is about us coming together as a collective. Recently, we left our regional caucus and had a call about an incident in
Mississippi. People drove eighteen hours to make a call stating that they may need help soon. Will we show up for those folks
in Mississippi like we showed up in Ferguson, Baltimore, and Oakland? If we talk about winning, and about how we win, I
have a very simple formula for that. We have to be willing to fight one day longer than our opposition. It is that simple--it is
not a complicated thing.

*119  Envision that. For example, I remember [Joe] Frazier and [Muhammad] Ali, the “Thrilla in Manila.” I can hear Bundini
Brown say, “All night long, champ, all night long.” But the expression on Ali's face said, “I don't know if I can go any farther.”
Truth be told, he did not want to continue to fight, but at that moment, Joe quit on the other side of the ring; he threw in the
towel. Ali did not even know it, he was still contemplating whether he could go back out there. Angelo Dundee looked over
his shoulder, he saw that Joe threw in the towel, and he forced Ali to get up. Why? Because if we can look up, we can get
up--that is what this is all about.

I am a bit late to organizing one-on-one, but we need to use this energy. We did not organize one-on-one in prison. Organizing
in prison was a “no-no.” If you find yourself organizing in prison, you find yourself moving on the fast train in the wrong
direction. However, we found a way to do it, though we had to do it spontaneously. Shit happens, somebody responds to it, and
that is what is starting to happen across this country. Shit is happening, people are responding to it. Now we are trying to do it
in a more organized way, so that when shit happens, we have a group of lawyers already waiting so that we are passing through
the jail but not spending the night. In the old days, they spent the night in jail because the lawyer was trying to figure out what
to do. We know what to do now. We need to have bail money, and we need to have someone right there advising somebody
of what their rights are: “Don't say anything. This is my client,” and he goes in and passes back out so he can get right back
on the front line. That is how we built this army.

If we want to build an army, that is how we are going to build it. We build it one soldier at a time. At the same time, however,
we cannot afford to get mad at our soldiers. One of our experiences on the inside when we was organizing, for example, was
that there were some brothers inside who could not read and write. Their contribution to our movement was that they stuffed
enveloped and licked them and put stamps on them. So imagine in a prison where you have 5,000 people sending out 10,000
pieces of mail, and you got a handful of people folding and licking envelopes and licking stamps. Nobody else wanted to do it,
but they took on the task of doing it. So there is a role for everybody in this fight. Everybody.

I say this to the generals. For the generals, those folks, some self-anointed generals, and some of us who have lifted people up
to be generals. The greatest action of the general occurs, not during *120  the battle, but in the first few minutes after. You
have to find something to say to get those troops back there on the battlefield and keep them fighting. So when you take on
this leadership position or are anointed or whatever, think about that and think about the impact your decisions have on all of
the people you are asking to follow. Sometimes we make selfish decisions, and I tell people all the time when they say that we
might go to jail, “Jail don't scare me, I've been there.” Jail does not scare me, but for the person standing next to me, that may
be a horrific experience for that person. I have to value that person's opinion and feelings and position. So I cannot get upset
with this person who says, “I cannot afford to go to jail.” I have got to respect that. At the end of the day, all I am saying is
that we have a moment in front of us that if we do the right thing with it--if we do the right thing with it, we can accomplish
so many things. So many great things.
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And so my final ask of everybody in the room is that, when we look at that mirror in the morning, we bring our whole self.
I tell people all the time, “You know you better than I know you.” You know what you are capable of doing. You know how
much commitment you are going to give, because inside, all you have inside is loyalty and commitment. That is all you have.
You do not have the cash to pay for this and pay for that. Your face takes you everywhere you need to go to inside. Your face
and your reputation for packing fair with people. And if we learn to pack fair with each other, [we'll] have people in this room
from all over the country.

I came here early this morning, and I started to count the chairs. I was just sitting down and I saw it: ten rows here, ten rows
deep. Well, that is one hundred [people], that is six hundred people who are going to fill up this room. This is a lot, this is a
critical mass of people with real skills. We got organizers, we have advocates, we have attorneys, we have law students, but
what do we do with it? The test of this is going to be when we leave here, today, tomorrow, or the next day. For those who
live in New York, what do we do with this moment? How do we continue to stay connected to each other so that we do not
always show up when it is critical, [like] when there is a Trayvon Martin 82  or Mike Brown 83  or Freddie Gray? 84  We have
to continue to show up for each other all the time.

*121  I get tired of going to funerals. We are in a place that leads the nation for capital incarceration. If that was really the
solution, I do not think we would be leading the nation in crime, but those things are on the same parallel track. It tells me that
something is wrong with this picture. However, we are in a position to make a change.

I always say “we” inclusively, because I am a part of this, whether it goes right or whether it goes wrong. We have to become
owners of saying, “If it's to be, it starts with me.” Now think about what that saying means. You have made a commitment
to yourself. You have just made a covenant with yourself that if anything is supposed to change, it starts with you. So, if it is
not moving, blame yourself.

VIII. UMI SELAH d8

One day . . . when the glory comes . . . it will be ours, it will be ours. Ohhohhhhoo . . . one day . . . When the war is won . . . It
will be sure . . . It will be sure . . . 85  I want to introduce myself, my name is Umi Selah.

I gotta center myself. Anybody with B.O.L.D.? Black Organizer for Leadership and Dignity? 86  Anybody? Anyone Black
Love? We learn to center ourselves, so I'm gonna center myself. I'm gonna ask that the ancestors be with me. I wanna tell you
all a story about my name.

Now I'm not gonna act like I'm not the same person I was two months ago. I'm not gonna hit you with that. There are many
things that are similar with Umi and Phillip Agnew. Umi is a little bit taller though. Plays basketball; he's fantastic.

My name came to me in a dream. It was a crazy dream. It came to me on the evening of my thirtieth birthday: June 22nd, 2015.
I've never had a dream like this--one that I remembered so vividly. I remembered every part of my dream. And I woke up and
kinda laughed, because I thought I was awake. I thought I was awake in *122  the dream. In the dream we were all sitting in
a circle. Aja [[Monet] was there, 87  and there was a bunch of folks and for some reason we were in Cuba. In the dream we
had taken a trip to Cuba. For some reason we were talking about The Amistad--the ship. And in the dream, there was a young
woman and she was saying, “You know, Cinqué? 88  Cinqué get all the love. You know, ‘give us us free.’ 89  But there was a
slave on there, a slave woman named Umi, who was really holding it down.” And I didn't know this, and I said “Really? Really?
That sounds crazy. I never heard of this Umi.” And she said “Well you know, Umi? Umi was gangster. Umi was the one. Umi?
She moved to Pensacola right afterwards.” This didn't make sense in my mind, but I remember in the dream saying, “My great-
grandmother is from Pensacola.” And the woman in the dream said to me, “Your name is Umi. Your name is Umi.”

I looked up the name afterwards, and it has three meanings, for everybody that thinks I just chose a name without quality
meanings. It has three different meanings in multiple languages to appeal to many folks. In Japanese, it means “beach.” In
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Arabic, it means “mother.” In Egyptian, it means “life.” I said, “All three of those sound cool. I would like to live on the beach
with my mom.”

This is beautiful. And so a few days later, Aja [Monet] said, “Why don't you look up the Amistad?” You all know the story of
Amistad. I thought I knew it all, I'd seen the movie with Matthew McConaughey. I know everything about the story; obviously,
they wouldn't lie to me in the film.

So I looked it up. Honestly, I knew a fair degree of the story. I knew that the captured Africans had fought back and revolted
and had killed everybody on the ship. And they had left the captain and his second-in-command alive, and they told him, “Take
us back to Africa. Take us back to Africa.” But they tricked them and they wound up in the northeast of the United States, and
they were taken in and there was a trial. They eventually were granted their freedom by the United States government, which
does that often--grant freedoms.

*123 [Audience laughter]

But the interesting thing I found out was that the ship--before the mutiny that happened--the ship had just left Havana, Cuba. I
said to myself, “Man, there's no way I could have known that. That's a little bit crazy.” And so, I was on Wikipedia . . . [in] . . . the
Wikipedia rabbit hole. I clicked on everything. I clicked on every name. I clicked--I clicked, I clicked. I was deep in. I was like,
looking at The Godfather, I don't know how. I began reading about the experience of our people on slave ships. And it was then
that I began to really feel that the literal meaning of my name was trivial compared to the journey that I was supposed to be on.

I began to read about the experience of our people on slave ships. And that shit was horrible, y'all. One of the stories that I read
was of an abolitionist reverend who fancied himself an abolitionist pirate. And what he would do is, after the transatlantic slave
trade was abolished, he would go with a bunch of abolitionists to the high seas and look for slave ships. They would board them
and they would liberate the slaves. He was a pretty gangster dude. And in one of the stories he talked about boarding this one
specific slave ship. And on the slave ship he began to describe in vivid detail the conditions of the ship. He said the stench was
one that would cause a man, or a woman, to collapse.

He spoke about a ship that had been at sea for seventeen days, storing over 500 Africans when it left the west coast of Africa,
minus the fifty-six that it had thrown overboard. He talked about opening the hull--the grate that covered our people. And he
talked about how small the area was; how they were stacked side-to-side-to-side laying down. Some of them chained two and
three together. Stacked like muffins in an oven. He said the height from one floor to the next wasn't wide enough for them to ever
turn. So for sometimes months our people would lay, just like this, in their own stool, in the stool of their neighbors, in their own
vomit. He said there was a part of the ship where our people were stuffed in between each other's legs--hands in between legs--
and some of them had to sit because they hadn't found the space to lay down for seventeen days. And he said on board the ship,
it was eighty-nine degrees but the temperature couldn't read how hot it was, that smell that emanated from the bow of that ship.

There was a portion there, as he rounded out his depiction of the ship, where he was telling his abolitionist friends what he had
seen on this ship, and they said, “Brother, that's nothing. Because we boarded a ship just a little while ago where the slaves
were tied *124  two and three together. Sometimes we would pull one and the other two men would be dead, chained to him.”
They said that there was a suffocating, stifling stench, and that they could not breathe. Many of them were in various stages
of suffocation and death. Some of them were foaming at the mouth. And he went on to say that, in their last gasp, in their last
ability to grasp onto life-giving air, that some of the men would strangle the man next to them. And that some of the women
would dig at the eyes of the women next to them, so that they could just breathe. He said some of the children had died. And
that when they came up aboard the ship, they would kill each other for a drop of water. And all they could remember was the
stench. All they could remember was the stench.

I want to be very, very honest with y'all right now. I'm not a movement leader. Sometimes I feel dead inside because in this
movement, this movement moment, sometimes I feel suffocated by a stench of death. Sometimes I feel numb. Things that
would cause my thumb to stop and pause now I can pass up without the slightest glance. Everyday I'm inundated with news
of somebody dying with the grotesque details of the last seconds of some of our sisters' and brothers' lives. And, I have to be
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honest, I'm tired of it. I can only speak for myself but sometimes I feel a dark cloud over the movement. I feel that we've decided
to show folks that black lives matter by proving that only black deaths matter.

I want to be honest with you for a second and tell y'all that I'm not a movement leader. I'm a flawed person trying every day to
do at least what I think is right but sometimes I feel a numbness. Sometimes I feel an aloofness about what's going on in the
world. Sometimes I can feel a cynicism creeping up inside of me because I can feel the stench of yet another passing. Some
days I feel a deep melancholy come over me and I don't want to go to the rally. I don't want to go to the vigil. I don't want
to share the video. I don't want to know the story. I don't want to say the name because it gets tiring. It gets heavy. It's hard.
Dang [it] feels good to say that.

We're in a moment of great, critical importance to the future of all of us. We're in a moment where we've got to remember
that our lives truly do matter and we've got to prove that far before we deliver the eulogy. That our communities do matter far
before blood runs in their streets. That our families matter far before their fathers, and their mothers, and their sisters, and their
brothers, and their siblings are ripped from them. We've got to stop making celebrities out of people just doing their human
duty. We've got to *125  stop making celebrities out of families that have lost theirs. And we've got to remember that no matter
what you say, many of us are still on that slave ship and we'll strangle somebody just to get a little breathe of air. We will dig
into the brains of our sister just to get one little piece of air while they live in abundance. We've got to remember who the enemy
is. We've got to remember who's the one holding the whip. And we've also got to remember a crucial thing--and I'll end it here.

You know, the more hotep of our community, 90  they will tell you that we all came from kings and queens, and we all came
from the people that built the pyramids. I've come to tell you that that is a lie. That by virtue of you being here, you probably
were not a king or a queen. That you probably were just a farmer, and in the middle of the night, slavers came to take your
forefather and your foremother, scared, not knowing what happened, they were placed in the bowel of a ship, arm to leg, arm to
leg, arm to leg, arm to leg. I'm here to tell you that you weren't a king or a queen, but you were then a slave and you were then
taken to the point of no return. And your foremother and your forefather scratched at the walls. They screamed out to Oshun
in their language. 91  They begged for forgiveness. They begged for help. They wondered what they had done to wind up in
Mississippi. And they cried as their father was ripped from their family, and you weren't a king or a queen, but your forefather
and your foremother, they worked every day and night beneath the beating sun of Alabama. And, they cried when they saw
black bodies swinging from those southern trees. They knew very well the stench of burning flesh. I came to tell you that you
were not a king or a queen, but your forefathers and foremothers plowed and plowed a plot of land. After [being] freed by this
great government of ours, they plowed and plowed a plot of land that they planned to be yours. And raiding cowards in white
robes came and sought to take that land away. And your forefathers and your foremothers decided to run north. No, you weren't
a king or queen, but they decided to settle in Cleveland and Chicago and in New York and in St. Louis. And late at night, *126
they would think about you. They said, “I don't have much to give but my life, and I will give it for you.” And every single day
they withstood the insults. They withstood the “boy,” the “girl.” They withstood the sitting in the back. They withstood the fear
and the fury of police because they knew that they didn't come from kings or from queens but they came from survivors.

When you think about that slave ship and you think about that passage and you break it down to the month and the nautical
miles that we traveled--that our people traveled--in the darkness, and in the stench of death, it feels familiar doesn't it? But I'm
reminded about a ship that came to me in a dream. An Amistad whose captured Africans rose up and fought for their freedom.
They call out to us today.

A weird kind of footnote in my story. A classmate of mine three weeks ago added me on Instagram. And her name was “Black
Pensacola.” It's a true story. I went to her page. And the last post she had posted was a [paraphrased] quote from Cinqué, saying
that, “I call out to my ancestors and they will be there with me.” 92

As I stand to defend myself, my family, my community, my people, my ancestors will be there with me. And they're here with
us today. They're here with us today, saying, “We have a beautiful history, but the one we will create in the future will astonish
the world.” Saying, “You will find me in the whirlwind.” Saying, “You can find me in the whirlwind.” Saying, “Up, you mighty
race.” Saying, “Up, you mighty race. Up, you mighty race. Accomplish what you will.” 93
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IX. MAURICE “MOE” MITCHELL d9

Oh my God, you're so beautiful! Could you look at one another and just acknowledge your presence, your beauty, your
fierceness? Just look and say, “I see you.” And if you do have love in your heart for that person, say, “I love you.” [Audience:
“I see you. I love you.”].

Blackbird was founded by myself, Thenjiwe McHarris, and Mervyn Marcano in this year of protest and resistance to respond
rapidly and lovingly to the urgent needs of Black liberation. When *127  Blackbird was called to South Carolina and in
Missouri, we both witnessed and heard of extreme violations of people's legal and civil rights. We also saw, in response, the
courageousness of a small but dedicated legal community, right? In South Carolina, when we talked to members of street
organizations--people who face constant intimidation and surveillance by law enforcement--we saw as they joined with direct
action takers, and they shared with us how they too desired freedom and their freedom was linked to their communities' freedom.
What we saw on the streets of Baltimore, in Missouri, and in many other communities, was this uncommon, unflinching desire
to be free that brings many of us into this room.

However, a legal community that is in full defense of Black lives needs to be engaged before the killings, needs to be engaged
before the tragic headlines, needs to be engaged before the hashtags. It needs to be concerned with the full spectrum of violence
meted against Black bodies.

Standing with Black lives means the creation of a bench of lawyers dedicated to the particular and unique needs of trans Black
women. Standing with Black lives means never being the type of attorney that would allow Kalief Browder to languish in jail
for years. 94  Standing with Black lives means eschewing the respectability politics to join young people on the streets wherever
they may go, in resistance to curfews, and to embrace all of their tools--if that might be slingshots and rocks, or tweets, or direct
action, being on the front line ducking rubber bullets, ammunition, and tear gas canisters with young people. Standing with
Black lives means challenging false dichotomies around good protesters and bad protesters, around violent and non-violent
crime, around political and apolitical prisoners.

I want to free the U.S. Two Million. I don't want just some of our people to be free; we have to go in and free all of our people.

So, let me bring into context what many of you know and some people on this stage have already lifted up. The millions and
millions of us who are in some way involved in the criminal justice system, the [seven] millio[n] of us who are in some form at
the behest of correctional supervision, 95  and the more than two million of us who are behind bars, 96  one million being Black
bodies. 97 *128  Black people are being executed on these streets.

Black parents are being sentenced to jail sentences because of their desire for a quality education for their children. 98  In a
broken economy, Black people are finding ways in the informal economy to live out valuable and dignified lives, and are being
punished because they want to feed their families and live their lives in dignity in an economy that doesn't have quality, just,
and dignified labor.

So the law, currently, and primarily, functions as an instrument of the relatively privileged to maintain their privilege, to protect
their property, to accumulate wealth, to disappear social problems, and to socially control Black people.

And when the law bends, and when it bends in its application, it's not towards fuzzy concepts of human rights. Unfortunately,
it bends towards the often-irrational racial anxieties of a white middle class and the overwhelming momentum of globalized
capitalism. So, the law in its application is an extension of racism, white supremacy, and capitalism, right? We need to have
a clear analysis of what we're dealing with if we want to fix any problem, and we need to have that clarity. And we need to
speak it. We need to say, capitalism--and the way that we deal with each other, the way that it turns ourselves, each other, into
consumers, and laborers, and labor hours, and denies our capacity for love--is a problem. And the way that the law supports
that is a fundamental problem.
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What we witnessed in Ferguson, and Baltimore, and Oakland, in the streets of New York, and other places, was working-class
Black people--many of them young, many of them women, many of them queer, many of them trans--channeling an uncommon
courage to expose these contradictions in the most dark and uncompromising way, and we all owe all of them a debt of gratitude.

So do we have the freedom of assembly? Do we have the freedom of speech? Do we?

Not when it interrupts white comfort. Not when it interrupts irrational but deeply felt white racial anxiety. The answer
consistently *129  is no. Is there a right to a speedy trial? Not when those subject to arrest are objects of political or social
control. The answer consistently is no.

So, when human dignity and justice is so tragically and wholly out of reach, the law's tendency to maintain order is actually
a barrier to the achievement of justice, right? What is the value of order, what is the value of decorum, what is the value of
law, in a caste system, in a state that essentially replicates this racial caste? What is the value of law, if not a replicator and a
hardener of that racial caste system? So, a legal community that is in solidarity and stands for Black lives is committed to a
movement of Black lives and must do a few things.

Number one: unflinchingly follow Black leadership. I'll say it again. Unflinchingly follow Black leadership.

Number two: put at the center the people who feel the brunt of the violence. Formerly incarcerated people. People who participate
in informal economies, sex workers, corner boys, folks who are outside of traditional economies. Transgender women --folks
who feel the brunt of state violence--must be at the center of our mission, of our cause, and are ultimately the experts in their
own existence and their own experience.

Number three: take risk. Resist counsel that prioritizes order. What is the value, again, of order, when there is no justice?

And in leaning into risk, push your lawyering further. Embrace discomfort. Right? If you don't feel discomfort and fear, then
you're not allowing yourself to move into the margins where the fight is. So challenge your lawyering and challenge your
practice, and move it closer and closer to the theater of fear and discomfort, because that's where our people are every single
day. That's our lived experience.

Match the urgency, intensity, promise, and scale of this movement. So we don't need small law. We need big, audacious,
unflinching, powerful, revolutionary law. Right?

And build long term infrastructure for winning. Where are the pipelines for young Black folks to become movement lawyers?
Where are the pipelines for young trans sisters, young trans brothers, young trans siblings, to become movement lawyers in
order to lawyer to their community?

And the last piece: turn up. This movement is rooted in the turn up. We are all inspired by those young revolutionaries in
Ferguson, and in Baltimore, who eschewed the counsel of their elders, of the pastors, of the traditional organizations, eschewed
the respectability *130  politics, eschewed all of that, and channeled the courage that we haven't seen in decades. Let that be your
guiding star, let that be your North Star. When you're behind your desk, when you're preparing for whatever legal battles you're
in, figure out ways that you can channel that. So, in every space that you're in, deny orthodoxy, deny safety, deny white silence
and white comfort, unchecked racism and gradualism. Don't allow any of those things to have safe quarter in your presence.

So, in closing, my people:

Center Black leadership. Ashe? 99  [Audience: Ashe].

Prioritize human dignity and justice over order. Ashe? [Audience: Ashe].

Match the urgency, scale, intensity, and promise of this moment. Ashe? [[Audience: Ashe].
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Lean into risk, and channel the courage of the young people on the streets. Ashe? [Audience: Ashe].

And turn up.
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away at density of poverty, THE ADVOCATE (July 8, 2015, 12:00 AM), http://theadvocate.com/news/neworleans/
neworleansnews/12851831-123/report-new-orleans-shift-toward [[http://perma.cc/2BUL-C2EN].
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24 JANE HENRICI ET AL., INST. FOR WOMEN'S POLICY RESEARCH, GET TO THE BRICKS: THE
EXPERIENCES OF BLACK WOMEN FROM NEW ORLEANS PUBLIC HOUSING AFTER HURRICANE
KATRINA (2015), http://www.iwpr.org/publications/pubs/get-to-the-bricks [[http://perma.cc/JX46-W5CW]; Roberta
Brades Gratz, Who Killed Public Housing in New Orleans, THE NATION (June 2, 2015) http://www.thenation.com/
article/requiem-bricks/ [[http://perma.cc/D88N-89ND].

25 Roberta Brandes Gratz, Why was New Orleans's Charity Hospital Allowed to Die?, THE NATION (Apr. 27, 2011) http://
www.thenation.com/article/why-was-new-orleanss-charity-hospital-allowed-die/ [[http://perma.cc/TLU2-N8YE].

26 Id.

27 Adam Nossiter, Dispute Over Historic Hospital for the Poor Pits Doctors Against State, N.Y. TIMES (Dec.
17, 2005), http://www.nytimes.com/2005/12/17/us/dispute-over-historic-hospital-for-the-poor-pits-doctors-against-
the-state.html?_r=0.

28 See generallyCTR. FOR POPULAR DEMOCRACY & COAL. FOR CMTY. SCHS., SYSTEM FAILURE:
LOUISIANA'S BROKEN CHARTER SCHOOL LAW (2015), http://populardemocracy.org/sites/default/files/Charter-
Schools-Louisiana-Report_web3.pdf [[http://perma.cc/Q6XG-N8N8].

29 Griselda Nevarez, Latino Workers Helped Rebuild New Orleans, But Many Weren't Paid, NBC NEWS
(Aug. 28, 2015), http://www.nbcnews.com/storyline/hurricane-katrina-anniversary/latino-workers-helped-rebuild-new-
orleans-many-werent-paid-n417571 [[http://perma.cc/B2Y2-V55Y].

30 Joseph Tanfani & Brian Bennett, Homeland Security Email Points to Ongoing Racial Profiling by Local Police, L.A.
TIMES (Oct. 15, 2015, 4:34 PM), http://www.latimes.com/nation/la-na-border-profiling-20151015-story.html [[http://
perma.cc/QS5E-GPM5].

31 About UHN, UNITED HOUMA NATION, http://www.unitedhoumanation.org/about [[http://perma.cc/6GN3-J4JD].

32 Alva C. Mather, Old Promises: The Judiciary and the Future of Native American Federal Acknowledgment Litigation,
151 U. PA. L. REV. 1827, 1847 (2003).

33 NICHOLAS NG-A-FOOK, AN INDIGENOUS CURRICULUM OF PLACE: THE UNITED HOUMA NATION'S
CONTENTIOUS RELATIONSHIP WITH LOUISIANA'S EDUCATIONAL INSTITUTIONS 8 (2007) (“[S]uddenly
the land that the Houmas had called home for so long became even more important and of prime interest to non-
Indians--oil was under it .... Nonetheless, the federal government refuses to increase oil and gas royalties, a demand
that is continually requested each year by the Louisiana government, in order to improve its education, levee, and
coastal restoration systems. The United Houma Nation has yet to see any royalties from the land they previously
inhabited.” (quoting J. Curry, A History of the Houma Indians and Their Story of Federal Nonrecognition, 5 AM.
INDIAN J.L 8, 20 (1979))).

34 Who We Are, GULF SOUTH RISING, http://www.gulfsouthrising.org/#whoweare [[http://perma.cc/8ADR-P5V4].

d3 Vincent Warren is the Executive Director of the Center for Constitutional Rights. He oversees CCR's groundbreaking
litigation and advocacy work, which includes using international and domestic law to hold corporations and government
officials accountable for human rights abuses; challenging racial, gender and LGBT injustice; and combating the illegal
expansion of U.S. presidential power and policies such as illegal detention at Guantanamo, rendition, and torture. Prior
to his tenure at CCR, he was a national senior staff attorney with the American Civil Liberties Union, where he litigated
civil rights cases, focusing on affirmative action, racial profiling, and criminal justice reform. He was also involved in
monitoring South Africa's historic Truth and Reconciliation Commission hearings, and worked as a criminal defense
attorney for the Legal Aid Society in Brooklyn. He is a graduate of Haverford College and Rutgers School of Law. This
RadTalk can be viewed at https://youtu.be/gDWUAEgvK-c.

35 JAMES BALDWIN, THE PRICE OF THE TICKET: COLLECTED NONFICTION, 1948-1985, at 376 (1985).
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36 See, e.g., U.S. CONST. art. I, § 2, cl. 3, amended byU.S. CONST. amend. XIV, sec. 2 (“Representatives and direct Taxes
shall be apportioned among the several States which may be included within this Union, according to their respective
Numbers, which shall be determined by adding to the whole Number of free Persons, including those bound to Service
for a Term of Years, and excluding Indians not taxed, three fifths of all other Persons.”).

37 U.S. CONST. amend. XIV, sec. 2 (“Representatives shall be apportioned among the several States according to their
respective numbers, counting the whole number of persons in each State, excluding Indians not taxed.”).

38 U.S. CONST. amend. XIX (“The right of citizens of the United States to vote shall not be denied or abridged by the
United States or by any State on account of sex.”).

39 See generallyWarden Penitentiary v. Hayden, 387 U.S. 294 (1967); Terry v. Ohio, 392 U.S. 1 (1968); Tennessee v.
Garner, 471 U.S. 1 (1985).

40 See, e.g., Griswold v. Connecticut, 381 U.S. 479, 484 (1965) ( “The First Amendment has a penumbra where privacy
is protected from governmental intrusion.”).

41 Catherine Albisa is the Executive Director and co-founder of National Economic and Social Rights Initiative, a non-
profit dedicated to building legitimacy for human rights in general, and economic and social rights in particular, in the
United States.

42 Rev. Osagyefo Uhuru Sekou is an author, documentary filmmaker, public intellectual, organizer, pastor, and theologian
based in St. Louis, Missouri.

d4 Alicia Garza is the Special Projects Director for the National Domestic Workers Alliance (NDWA). In 2013, she co-
founded #BlackLivesMatter, an international organizing network developed after the murder of Trayvon Martin, focused
on combating anti-Black racism in all of its forms. Before the NDWA, she served as Executive Director of People
Organized to Win Employment Rights (POWER) in San Francisco. This RadTalk can be viewed at https://youtu.be/
cniRNj6m0-A.

43 About the Black Lives Matter Network, BLACK LIVES MATTER, www.blacklivesmatter.com/about/ [[http://
perma.cc/4QD7-W9W7].

44 LAUREN E. GLAZE & DANIELLE KAEBLE, BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE,
CORRECTIONAL POPULATIONS IN THE UNITED STATES, 2013 (Dec. 2014), www.bjs.gov/content/pub/pdf/
cpus13.pdf [[http://perma.cc/QBY6-P53D] (reporting 2,220,300 people incarcerated); TODD D. MINTON & ZHEN
ZHENG, BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE, JAIL INMATES AT MIDYEAR 2014 (June
2015), www.bjs.gov/content/pub/pdf/jim14.pdf [[http://perma.cc/8RV5-B9T7] (reporting that of the 744,600 inmates in
city and county jails, 263,800 are black); E. ANN CARSON, BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF
JUSTICE, PRISONERS IN 2014 (Sept . 2015), www.bjs.gov/content/pub/pdf/p14.pdf [[http://perma.cc/6SQ9-6V5C]
(reporting that of the 1,561,500 prisoners in state and federal facilities, 516,900 are black).

45 GLAZE & KAEBLE, supra note 44, at 1 (reporting 6,899,000 people under adult supervision).

46 TONGO EISEN-MARTIN, MALCOLM X GRASSROOTS MOVEMENT, WE CHARGE GENOCIDE
AGAIN! (2012), https://mxgm.org/wp-content/uploads/2013/05/we-charge-genocide-FINAL.pdf [[https://perma.cc/
P67W-V843].

47 See generally GLAZE & KAEBLE, supra note 44.

48 North Carolina Takes Down Confederate Flag, HUFFPOST LIVE (Apr. 4, 2013), http://live.huffingtonpost.com/
r/segment/north-carolina/515ab3ce78c90a5be9000033 [[http://perma.cc/9YT4-7HM8]; Mississippi Votes to Keep
Controversial Flag, ABC NEWS, http://abcnews.go.com/US/story?id=93537 (last visited Dec. 7, 2015).

49 State Flags, MS.gov, https://www.ms.gov/content/Pages/flags.aspx [[https://perma.cc/P789-JXSZ].
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50 Your Right to Equal Pay, THE WHITE HOUSE, https://www.whitehouse.gov/issues/equal-pay [[https://perma.cc/85JD-
WZ7T].

51 This statistic is extrapolated from a 2014 study conducted by the Inter-American Commission on Human Rights
(IACHR). According to the IACHR, eighty percent of documented killings of transgender persons in the Western
Hemisphere, particularly trans women, were thirty-five years of age or younger. See Press Release, Inter-Am. Comm'n
on Human Rights, IACHR Expresses Concern over Pervasiveness of Violence against LGBTI Persons and Lack of Data
Collection by OAS Member States (Dec. 17, 2014) [hereinafter IACHR Press Release], http://www.oas.org/en/iachr/
media_center/preleases/2014/153.asp [[http://perma.cc/KXY6-CAUX].

52 Michael Brown was an eighteen-year-old Black man shot and killed by Darren Wilson, a police officer, in Ferguson,
Missouri on August 9, 2014. In December 2014, a grand jury in St. Louis County refused to indict Wilson on criminal
charges for Brown's murder.

53 India Clarke was a twenty-five-year-old Black transgender woman murdered in Tampa, Florida on July 21, 2015.

54 Jonathan Sanders was a thirty-nine-year-old Black man who was killed by a police officer in Stonewall, Mississippi,
on July 8, 2015.

55 Jordan Davis was a seventeen-year-old Black teenager who was killed by Michael Dunn, a forty-five-year-old white
man, in a Jacksonville, Florida gas station parking lot on November 23, 2012. In October 2014, Dunn was found guilty
of Davis's murder and sentenced to life in prison.

56 Aiyana Stanley-Jones was a seven-year-old Black child who was shot and killed during a police raid of her home
in Detroit, Michigan on May 16, 2010. Detroit Police Officer Joseph Weekley was initially charged with involuntary
manslaughter for Jones's killing, but was eventually cleared of all charges.

57 Penny Proud was a twenty-one year-old Black transgender woman murdered in New Orleans, Louisiana, on February
9, 2015.

58 Oscar Grant was a twenty-two-year-old Black man killed by Bay Area Rapid Transit (BART) Police Officer Johannes
Mehserle at the Fruitvale BART Station in Oakland, California on January 1, 2009. In 2010, Mehserle was found guilty
on a lesser charge of involuntary manslaughter and sentenced to two years in prison; he was released on parole in 2011.

59 Sandra Bland was a twenty-eight-year-old Black woman who was found hanged while in police custody in Waller
County, Texas, on July 13, 2015.

60 Rekia Boyd was a twenty-two-year-old Black woman, who was shot and killed by an off-duty police detective on March
21, 2012 in Chicago, Illinois.

61 See Juan F. Perea, The Echoes of Slavery: Recognizing the Racist Origins of the Agricultural and Domestic Worker
Exclusion from the National Labor Relations Act, 72 O HIO ST. L.J. 95 (2011).

62 Id. at 98.

63 See INT'L LAB. OFFICE-GENEVA:ILO, DOMESTIC WORKERS ACROSS THE WORLD: GLOBAL AND
REGIONAL STATISTICS AND THE EXTENT OF LEGAL PROTECTION (2013),, http://www.ilo.org/wcmsp5/
groups/public/--dgreports/--dcomm/--publ/documents/publication/wcms_173363.pdf [[http://perma.cc/LWU8-93QE];
see also LINDA BURNHAM & NIK THEODORE, NAT'L DOMESTIC WORKERS ALL., HOME ECONOMICS:
THE INVISIBLE AND UNREGULATED WORLD OF DOMESTIC WORK (2012), http://www.domesticworkers.org/
sites/default/files/HomeEconomicsEnglish.pdf [[http://perma.cc/5EQH-SXMA].

64 Id.
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65 SeeU.S. DEP'T OF HOMELAND SECURITY, ICE ENFORCEMENT AND REMOVAL OPERATIONS
REPORT (2014), https://www.ice.gov/doclib/about/offices/ero/pdf/2014-ice-immigration-removals.pdf [[https://
perma.cc/2X8K-VAHA].

66 See, e.g., DOMESTIC WORKERS UNITED, NAT'L DOMESTIC WORKERS ALL., & THE COMM. DEV. PROJECT
AT THE URBAN JUSTICE CTR., DOMESTIC WORKERS AND COLLECTIVE BARGAINING: A PROPOSAL
FOR IMMEDIATE INCLUSION OF DOMESTIC WORKERS IN THE NEW YORK STATE LABOR RELATIONS
ACT (Oct . 2010), http://www.domesticworkers.org/sites/default/files/pdfs/collectivebargaining.pdf [[http://perma.cc/
J7JD-8VMT].

d5 Elle Hearns is the Central Region Coordinator for GetEQUAL, and she was appointed to the position in early 2015.
She is also a strategic partner of #BlackLivesMatter and works collaboratively with the #BlackLivesMatter team. This
RadTalk can be viewed at https://youtu.be/lsFeI0X1jjE.

67 See John Mura & Sheryl Gay Stolberg, Samuel DuBose's Death in Cincinnati Points to Off-Campus Power of College
Police, N.Y. TIMES (July 31, 2015), http://www.nytimes.com/2015/08/01/us/samuel-duboses-death-in-cincinnati-
points-to-off-campus-power-of-college-police.html (“Mr. DuBose is the third black man to die after encounters with the
[University of Cincinnati] police since 2010; Kelly Brinson, a 45-year-old psychiatric patient, and Everette Howard,
an 18-year-old student, died in 2010 and 2011 after campus police officers fired Taser stun guns at them, according to
lawsuits filed by their families.”).

68 See generally Nicholas Quah & Laura E. Davis, Here's A Timeline Of Unarmed Black People Killed By Police Over
Past Year, BUZZFEED NEWS (May 1, 2015, 5:46 PM ), http://www.buzzfeed.com/nicholasquah/heres-a-timeline-of-
unarmed-black-men-killed-by-police-over#.brDXqxwl2 [[http://perma.cc/ZCB8-FVBF].

69 Sunnivie Brydum & Mitch Kellaway, This Black Trans Man Is in Prison for Killing His Rapist, THE ADVOCATE
(Apr. 08, 2015, 11:15 AM), http://www.advocate.com/politics/transgender/2015/04/08/black-trans-man-prison-killing-
his-rapist [[http://perma.cc/N2VP-42JL].

70 Peter Hermann, Baltimore's transgender community mourns one of their own, slain by police (Apr.
3, 2015), https://www.washingtonpost.com/local/crime/baltimores-transgender-community-mourns-one-of-their-own-
slain-by-police/2015/04/03/2f657da4-d88f-11e4-8103-fa84725dbf9d_story.html [[https://perma.cc/GXF9-G5J9].

71 Anthony Sowell, otherwise known as the “Cleveland Strangler,” was arrested on November 1, 2009 after a SWAT team
entered his house and found the bodies of eleven rape victims that had been decomposing throughout his home. Prior to
his 2009 arrest, Anthony previously served a fifteen-year prison sentence for kidnapping, raping, and torturing a twenty-
one-year-old pregnant woman. See generallyROBERT SBERNA, HOUSE OF HORRORS: THE SHOCKING TRUE
STORY OF ANTHONY SOWELL, THE CLEVELAND STRANGLER (2012).

72 David Lohr, Serial Killer Anthony Sowell's ‘House Of Horrors' Demolished, THE HUFFINGTON
POST (Dec. 7, 2011, 5:07 PM), http://www.huffingtonpost.com/2011/12/06/anthony-sowell-serial-killer-house-
demolished_n_1130815.html [[http://perma.cc/S25E-SFN7].

73 For example, days after a white man shot nine people in a Black church in Charleston, South Carolina, Bill O'Reilly, the
host of FOX News Channel's The O'Reilly Factor, compared the Black Panthers to bigots, blamed the Black community
for “Black-on-Black crime,” and stated that “there is not an epidemic of racism in the United States of America.” Bill
O'Reilly, Bill O'Reilly: Demonizing America as a racist nation, FOX NEWS (June 25, 2015), http://www.foxnews.com/
transcript/2015/06/25/bill-oreilly-demonizing-america-as-racist-nation/ [[http://perma.cc/S9AP-ZKNE].

74 See, e.g., Alex Altman, Ferguson Protesters Try to Block Use of Tear Gas, TIME (Dec. 12, 2014), http://
time.com/3631569/ferguson-protesters-try-to-block-use-of-tear-gas/ [[http://perma.cc/7U2L-AU5Y] (explaining that a
federal judge in St. Louis ordered local police to limit their use of tear gas on Ferguson protesters following news that
a grand jury had declined to indict officer Darren Wilson in the death of Michael Brown).
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75 See Kim Bell & David Hunn, Timeline: Four Hours After The Michael Brown Shooting, ST. LOUIS
POST-DISPATCH (Sept. 13, 2014, 3:57 PM), http://www.stltoday.com/timeline-four-hours-after-the-michael-brown-
shooting/table_79c7ed69-4fbe-57fb-bf77-e1888dfffd4e.html [[http://perma.cc/RN4G-MLRY].

76 Breanna Edwards, At Least 5 Black Women Have Died in Police Custody in July;
WTF?!, THE ROOT (July 30, 2015, 3:00 AM), http://www.theroot.com/articles/news/2015/07/
at_least_5_black_women_have_died_in_police_custody_in_july_wtf.html [[http://perma.cc/2FSE-4YXR].

77 JAIME M. GRANT ET AL., NAT'L CTR. FOR TRANSGENDER EQUALITY & NAT'L GAY & LESBIAN TASK
FORCE, INJUSTICE AT EVERY TURN: A REPORT OF THE NATIONAL TRANSGENDER DISCRIMINATION
SURVEY 163 (2011), http://www.thetaskforce.org/static_html/downloads/reports/reports/ntds_full.pdf [[http://
perma.cc/4M65-758L].

78 See IACHR Press Release, supra note 51.

79 GRANT ET AL.,supra note 77, at 2 (finding that black transgender women were nearly four times more likely to have
a household income of less than $10,000/year as compared to the general population).

d6 Carl Williams is a staff attorney at the American Civil Liberties Union (ACLU) of Massachusetts. He was previously a
criminal defense attorney with the Roxbury Defenders Unit of the Committee for Public Counsel Services and a Givelber
Distinguished Lecturer on Public Interest Law at Northeastern University School of Law, where he taught a class on
social justice movements and the law. He is a graduate of the University of Rhode Island and the University of Wisconsin
Law School. This RadTalk can be viewed at https://youtu.be/3grlVu9XTRE.

80 THE DECLARATION OF INDEPENDENCE para. 29 (U.S. 1776) (“He has excited domestic insurrections amongst
us, and has endeavored to bring on the inhabitants of our frontiers, the merciless Indian Savages whose known rule of
warfare, is an undistinguished destruction of all ages, sexes and conditions.”).

81 AUDRE LORDE, The Master's Tools will Never Dismantle the Master's House, inSISTER OUTSIDER: ESSAYS &
SPEECHES 110-13 (1984).

d7 Norris Henderson is currently Executive Director of Voice of the Ex-Offender (VOTE), a nonprofit organization
designed to educate, organize, and mobilize formerly incarcerated persons about their right to vote in Louisiana.
Wrongfully incarcerated for twenty-seven years, he was self-taught in criminal law during his years in prison as a
paralegal, advocate, and organizer. He is a former Open Society Foundations Soros Justice Fellow, who promoted
community organizing and advocacy campaigns to transform the criminal justice system in New Orleans. This RadTalk
can be viewed at https://youtu.be/cJms7Oxz8kw.

82 Trayvon Martin was a seventeen-year-old Black youth shot and killed by George Zimmerman in Sanford, Florida on
February 26, 2012. In July 2013, a jury found Zimmerman not guilty of second-degree murder in Martin's death.

83 See supra note 52.

84 Freddie Gray was a twenty-five-year-old Black man killed in police custody on April 19, 2015 in Baltimore, Maryland.
In May 2015, a Baltimore grand jury indicted six police officers for Gray's death.

d8 Umi Selah, formerly known as Phillip Agnew, is a co-founder and Organizer/Mission Director of the Dream Defenders,
an organization committed to bringing social change by training and organizing youth in students in nonviolent civil
disobedience, civic engagement, and direct action. He is a graduate of Florida A&M University. This RadTalk can be
viewed at https://youtu.be/rchmWq1S0o0.

85 COMMON & JOHN LEGEND, GLORY, on SELMA (Columbia Records 2014).
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86 BOLD is a national training program designed to help rebuild Black social justice infrastructure in order to
organize Black communities more effectively and re-center Black leadership in the U.S. social justice movement.
SeeBOLDORGANIZING.org, http://boldorganizing.org/ [[http://perma.cc/4YQ5-64NC].

87 Aja Monet is a poet, singer, and activist based in Brooklyn, New York.

88 Joseph Cinqué, BLACKHISTORYNOW.com, http://blackhistorynow.com/joseph-cinque/ [[http://perma.cc/8MK7-
ZHTM] (“Joseph Cinqué (c.1814-c.1879) led an 1839 mutiny on board the Cuban schooner Amistad, initiating the
first slave rebellion in history to be successfully defended in American courts. Captured off Long Island and nearly
prosecuted on charges of murder, Cinqué and his fellow Amistad rebels were eventually set free following a Supreme
Court decision that opposed the will of the President of the United States.”).

89 AMISTAD, at 1:33:52 (HBO Films 1997).

90 “Hotep” is a slang term that refers to Afrocentric-based cultural nationalism. See, e.g., Tunde Adeleke, Black Americans,
Africa and History: A Reassessment of the Pan-African and Identity Paradigms, 22 W. J. OF BLACK STUD., 182,
189 (1998).

91 “Oshun” is an orisha (Yoruba deity) associated with water and fertility. Orishas and other aspects of traditional African
religions made their way to Latin America and the Caribbean through the transatlantic slave trade. See, e.g., Sheila
Walker, Everyday and Esoteric Reality in the Afro-Brazilian Candomblé, 30 HIST. OF RELIGIONS 103, 109 (1990).

92 AMISTAD, supra note 89, at 2:06:58.

93 This is a reference to a famous quote by Marcus Garvey, an activist who led the Black Nationalist Movement in the
early 1900s, based in Harlem, New York. See HENRY HAMPTON & STEVE FAYER, VOICES OF FREEDOM: AN
ORAL HISTORY OF THE CIVIL RIGHTS MOVEMENT FROM THE 1950S THROUGH THE 1980S 38 (1990).

d9 Maurice is a co-founder of Blackbird and an organizer in the movement for Black Lives. This RadTalk can be viewed
at https://youtu.be/6yrxu8RbK2s.

94 See Michael Schwirtz & Michael Winerip, Kalief Browder, Held at Rikers Island for 3 Years Without Trial,
Commits Suicide, N.Y. TIMES (Jun. 8, 2015), http://www.nytimes.com/2015/06/09/nyregion/kalief-browder-held-at-
rikers-island-for-3-years-without-trial-commits-suicide.html.

95 See GLAZE & KAEBLE, supra note 44, at 1.

96 Estimated number of persons under correctional supervision in the U.S., 1980-2013, BUREAU OF JUSTICE
STATISTICS, U.S. DEP'T OF JUSTICE (Aug. 20, 2015), http://www.bjs.gov/index.cfm?ty=kfdetail&iid=487 [[http://
perma.cc/75T9-3MCF].

97 Criminal Justice Fact Sheet, NAACP, http://www.naacp.org/pages/criminal-justice-fact-sheet [[http://perma.cc/
Y8D6-56HN].

98 See Julianne Hing, Kelley Williams-Bolar's Long, Winding Fight to Educate her Daughters, COLORLINES
(May 16, 2012, 9:30 AM), http://www.colorlines.com/articles/kelley-williams-bolars-long-winding-fight-educate-
her-daughters [[http://perma.cc/5V3S-32P2]; Daniel Tepfer, Tanya McDowell sentenced to 5 years in prison,
CONN. POST (Mar. 27, 2012), http://www.ctpost.com/news/article/Tanya-McDowell-sentenced-to-5-years-in-
prison-3437974.php#item-38492 [[http://perma.cc/3BGK-H47P].

99 “Ashe” is a Yoruba word, referring to the power to make change. Ase (Yoruba), WIKIPEDIA, https://en.wikipedia.org/
wiki/Ase_(Yoruba) [[https://perma.cc/U7XS-E5R7].
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Raise the Age (RTA) legislation was enacted on April 

10, 2017 (Part WWW of Chapter 59 of the Laws of 

2017):

• It prohibits 16- and 17-year-olds from being held in adult jails 

and prisons

• It makes substantive changes to the procedures and 

mechanisms used to process 16- and 17-year-olds in the 

criminal and youth justice systems

• It allows for additional services for youth and alters the types 

of detention and/or placement they may receive

Legislation Signed into Law
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• October 1, 2018: law takes effect for 16-year-olds

• October 1, 2019: law takes effect for 17-year-olds 

Implementation will be phased in
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• References to youth’s age refer to their age on the date the alleged act occurred, 

unless otherwise noted

• Use of “16- and 17-year-olds” refers to individuals affected by the law when it is 

phased-in

• References to crime refer to the most severe offense the youth was charged with 

or was alleged to have committed

Terms used in this presentation
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• Adolescent Offender (AO) – New category created by RTA

• Juvenile Offender (JO)

• Juvenile Delinquent (JD)

Three types of Offender Categories
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• Age: 16- or 17-years-old at the time of the offense

• Alleged Crime: Felony; if convicted, current adult sentencing applies

• Court: Youth Part of Superior (Criminal) Court

• Pre-trial detention: New “specialized secure juvenile detention facilities for older youth”

• Probation Service: Eligible for voluntary case planning services prior to conviction

• Probation Supervision: AOs will receive probation terms consistent with current law

• Post-Sentence Confinement Options:

• Definite sentence of one year or less – new specialized secure juvenile detention or Office of Children and 

Family Services (OCFS) secure facility (judicial choice)

• Sentence of one year or more and under 18-years-old at sentencing – new Department of Corrections and 

Community Supervision (DOCCS) AO facility

• Sentence of one year or more and 18 or older at sentencing – existing DOCCS adult facility

Adolescent Offender (AO)
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• Age: 13- to 15-years-old at the time of the offense

• Alleged Crime: Select set of serious offenses (e.g. murder, manslaughter, rape, robbery 1)

• Court: Youth Part of Superior (Criminal) Court

• Pre-trial Detention: Existing local detention facilities licensed by OCFS

• Probation Service: Eligible for voluntary case planning services prior to conviction

• Probation Supervision: JOs will receive probation terms consistent with current law

• Post-Sentence Confinement: Existing OCFS Secure Facilities

Juvenile Offender (JO)
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• Court: Family Court

• Pre-trial Detention: Existing secure or non-secure juvenile detention facility licensed by OCFS

• Probation Service: Eligible and suitable youth may receive adjustment services

• Probation Supervision: Not to exceed two (2) years consistent with current law

• Post-sentence confinement: Existing OCFS limited secure or non-secure facility or voluntary agency (OCFS or 

Local Departments of Social Services (LDSS) custody)

Juvenile Delinquent (JD)
JD classification is extended to include 16- and 17-year-olds under the appropriate circumstances

• Age: Under 16-years-old at 

the time of the offense

• Alleged Crime: non-JO felony 

or a misdemeanor

• Age: 16- or 17-years-old at 

the time of the offense

• Alleged Crime: misdemeanor 

(except VTL)

• Age: 16- or 17-years-old at the time of 

the offense

• Alleged Crime: non-violent or violent 

felony offense (VFO) AND was removed 

to Family Court by the Youth Part
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Pre-Adjudication Youth Process

• Juvenile questioning rooms, inspected and approved by the appropriate court 

administrator and usually located in police administrative offices, will be used for 

questioning youth who have been arrested

• Youth may be brought to his/her home by police, and with consent of the parent 

or legal guardian, be questioned there for a reasonable period of time

• Parental notification of arrest will be required for 16- and 17-year-olds, similar to 

what is now available for youth 15 years of age and under in Family Court
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• New Youth Part – County/Superior Court: Family Court Judges and Criminal Court Rules

• all 16- and 17-year-old felony (violent and non-violent) offenses and vehicle and traffic law (VTL) 

misdemeanors start in the Youth Part

• all 13- to 15-year-old JOs

• Existing Family Court: Family Court Judges and Rules

• all 7- to 15-year-old offenses start in Family Court (except JO offenses)

• all 16- to 17-year-old misdemeanors start in Family Court (except VTL offenses)

• 16- and 17-year-old felonies removed by Youth Part

• Existing Local Criminal Courts: Criminal Court Judges and Rules

• all 16- and 17-year-old violations and infractions (e.g. traffic violations)

Court Jurisdiction
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Youth Part 

Youth Part

• The RTA legislation creates a “Youth Part” within the 

Superior (Criminal) Courts in each county and in New York 

City

• Judges presiding in the Youth Parts will be specially-trained 

Family Court  judges
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• The following cases will be heard in the Youth Part:

• 16- and 17-year-olds charged with felonies (i.e. AOs) whose cases are not 

removed to Family Court

• 16- and 17-year-olds charged with VTL misdemeanors

• 13-, 14-, and 15-year-old Juvenile Offenders (JOs) whose cases are not 

transferred to Family Court

Youth Part Jurisdiction
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• Voluntary probation services tailored to youth will be available for AOs and JOs

• There is a presumption against detention

Features of Youth Part
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• VTL misdemeanors cannot be removed to Family Court 

• AOs accused of non-violent felonies will automatically be removed to Family Court 

within 30 days of arraignment, unless: 

• The defendant waives removal; or 

• The District Attorney (DA) moves to prevent removal

• If the DA moves to prevent removal, they must prove “extraordinary 

circumstances” that warrant keeping the case in the Youth Part or the case will be 

removed to Family Court

Removal from Youth Part to Family Court: Non-Violent AOs
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• Removal of AOs for violent felony offenses and Class A offenses (other than drug 

offenses) is based upon a three-part test. Cases will not be removed if:

• The defendant displayed a firearm, shotgun, rifle, or deadly weapon;

• The defendant engaged in certain criminal sexual conduct; or

• The defendant caused significant physical injury on a non-participant in the crime

• If one of these three circumstances is not found, the case will be removed within 30 days 

unless the DA moves to prevent removal and demonstrates extraordinary circumstances

• Cases may be removed in less than 30 days with agreement from all parties

Removal from Youth Part to Family Court: Violent AOs
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• For Juvenile Offenders (JOs) in the Youth Part, the criteria for 

removal to Family Court will not differ from current law

Removal from Youth Part to Family Court: JOs 
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• Juvenile Delinquent (JD) cases will continue to be heard in Family Court

• Family Court jurisdiction will expand to include 16- and 17-year-olds when:

• They are accused of a misdemeanor (except VTL); or

• Their cases are transferred from the Youth Part

• AOs that are transferred to Family Court will then be classified and treated as JDs

• 16- or 17-year-olds in Family Court will be treated the same as 15-year-olds currently:

• They will have an opportunity to limit detention and placement through available alternatives to 

detention

• They will have the same dispositional options, such as placement or probation

Family Court Jurisdiction
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• Adolescent Offenders removed to Family Court may receive 

adjustment services through probation

• Juvenile Offenders will not be eligible for adjustment services

• Juvenile Delinquents deemed eligible and suitable may receive 

adjustment services consistent with current law

Eligibility for Adjustment Services
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• New specialized secure juvenile 

detention facilities 

• Existing secure juvenile detention 

facilities

• Existing non-Secure juvenile detention 

facilities

3 Types of Pre-Sentence Confinement
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• New type of detention created by the RTA legislation that is reserved exclusively for AOs

• Will be jointly certified and regulated by OCFS and the State Commission of Correction (SCOC)

• These facilities will be locally administered:

• Outside of New York City, counties may opt to have the local probation or social services department 

administer the program in conjunction with the local sheriff

• In New York City, the Administration for Children’s Services (ACS) will administer these facilities in 

conjunction with the NYC Department of Correction (NYC DOC)

• Not every county will be required to operate a facility, but all must have one available for use 

• These facilities will not be co-located with local jails

Specialized Secure Juvenile Detention Facilities 
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• These facilities may be co-located with currently operating juvenile secure detention facilities, 

provided the following conditions are met:

• AOs must be assigned to separate housing units from JDs and JOs

• Facilities may share common spaces (e.g. cafeteria, medical, vocational and recreational) for AOs and 

JDs/JOs, but physical access between the populations must be prevented

• Facilities may be allowed to share space for AOs, JDs, and JOs for educational purposes

• Facilities must abide by all OCFS and SCOC regulations

• OCFS and SCOC have notified all sheriffs and juvenile detention agencies of this update

• OCFS and SCOC are actively working to promulgate regulations for the establishment, 

certification, and operation of these facilities

Specialized Secure Juvenile Detention Facilities 
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• Pre-trial Detention: AOs may be confined 

to a specialized secure detention facility 

while their criminal trial is pending 

• Post-conviction Sentencing: These 

facilities will also be a post-conviction 

sentencing option for AOs with a definite 

sentence of one year or less

Specialized Secure Juvenile Detention Facilities
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• RTA legislation prohibits the placement of youth at 

Rikers Island

• April 1, 2018: All youth under the age of 18 must 

be removed from Rikers Island, if practicable

• October 1, 2018: All youth must be removed from 

Rikers Island

Rikers Island 
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• The law requires that DOCCS create one or more facilities to house AOs 

impacted by this legislation that are under 18 years of age at sentencing and 

sentenced to one year or more

• These facilities will operate a two-year treatment model developed in 

collaboration between DOCCS and OCFS

• A council made up of representatives from DOCCS, OCFS, SCOC and the 

Division of Criminal Justice Services (DCJS) will jointly oversee the facilities

Adolescent Offender Facilities 
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• Pursuant to Governor Cuomo’s Executive Order in 2015, Hudson CF in 

Columbia County currently houses incarcerated 16- and 17-year-olds and 

provides age-appropriate programming for its residents

• Hudson CF will transition to an AO Facility:

• Hudson will remain the reception center for all (male and female) AOs received into DOCCS 

Custody

• Hudson will remain an Office of Mental Health (OMH) and Medical Level 1 facility, providing 

medical and mental health services 24 hours a day

• Hudson will be the only facility to house female AOs

AO Facilities: Hudson CF Model
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Two sites were selected by DOCCS to serve as AO facilities:

Adirondack CF and the former Groveland Annex

AO Facilities: Additional Site Locations

Adirondack CF:

• Essex County

• Current Status: Medium Security, 

Male Facility

• Operational Date: October 1, 

2018

Former Groveland Annex:

• Livingston County

• Current Status: Decommissioned 

Medium Security, Male Facility

• Operational Date: October 1, 

2019
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• As an interim measure before the law takes effect, DOCCS will continue to review 

requests from counties to house 16- and 17-year-olds who receive a definite 

sentence of imprisonment in excess of 90 days at Hudson CF

• If approved, due to limited capacity, there will be a per capita cost associated with 

housing these youth from the counties

• After Phase 1 of RTA implementation, DOCCS will continue this practice as it 

relates to 17-year-olds

AO Facilities: County Housing
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• AO Facilities will operate under the Program Treatment Model:

• Specialized therapeutic programs designed for adolescents to develop cognitive skills

• Academic transition plans will be developed with the AO student and the school 

psychologist to transition the AO student to education programs, vocational training, and/or 

employment

• Substance abuse treatment will be offered

• AOs that complete the 2 year program model and are transferring to a DOCCS adult 

general confinement facility will have a transition plan in place

AO Facilities: Program Treatment Model
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• Discharge Planning Services are a coordinated effort between DOCCS correction and 

community supervision staff, Re-Entry Services, County Re-Entry Task Forces (CRTFs), 

and OCFS

• Where appropriate, this includes:

• Family reintegration

• Housing assistance

• Mental health and medical continuity of care

• Employment support

• Educational needs

• Counties can sign up for a monthly automated email notification that will provide 

information on AOs released to their counties 

AO Facilities: Discharge Planning Services
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• DOCCS Community Supervision staff will provide post release supervision to both 

AOs released from DOCCS and JOs released from OCFS and DOCCS:

• They will be supervised by a Parole Officer in bureaus based on county/area of residence

• Until the age of 18, they will be supervised at a Youthful Offender risk level, which is a 

supervision ratio of 40:1

• At age 18, a risk assessment instrument will determine the appropriate level of supervision

Post Release Supervision
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• Effective October 7, 2017, RTA provides individuals previously convicted of certain crimes with the 

opportunity to apply to have their criminal record sealed

• An application for sealing cannot be made until at least ten years has passed since the individual’s 

date of conviction or date of release from confinement – and the individual has remained crime-free 

during that time period

• Individuals who were convicted of two or more felonies, a sex offense, violent felony, or other 

specified serious felonies are not eligible to have their records sealed

• This provision does not apply solely to youth – rather, all eligible, previously convicted individuals can 

apply to have their record sealed

• This provision will not impact the information available to law enforcement

Sealing Provision



September 21, 2017 32

• Counties may require more contracts with voluntary agencies to accommodate an increase in JD placements

• Local Social Services Departments that operate detention centers may have an increase in youth to be 

served in those facilities

• Localities may choose to operate specialized secure detention facilities with local sheriffs’ departments (or 

NYC DOC)

• Unlike previous versions, the enacted RTA legislation does not include reforms for youth alleged or 

adjudicated to be a Person in Need of Supervision (PINS)

• Instead, state funding to localities for PINS detention and placement will expire in 2020 pending further policy 

actions

Possible Impacts on Social Services Departments
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• Localities may need to change their claiming practices to isolate RTA-related expenses

• Local Social Services Departments designated the lead agency for Supervision and Treatment Services for 

Juveniles Program (STSJP) should anticipate expanded programs with increased eligibility

• Effective October 1, 2018: OCFS will expand eligibility for the Supervision and Treatment Services for 

Juveniles Program (STSJP) to include youth who are alleged to be or are convicted as Adolescent 

Offenders (JOs and JDs are already eligible by law)

Possible Impacts on Social Services Departments, cont.

OCFS-supported Juvenile Justice Alternatives Continuum

Prevention Early Intervention

Alternative to Detention

[including specialized 

secure]

Alternative to 

Placement (ATP)

Aftercare / Reentry 

Programming
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• Voluntary agencies (VAs) will treat new youth in residential settings 

• For VA placement, youth must be adjudicated JDs placed in non-secure care 

with OCFS or a Local Social Services Department; or placed with NYC ACS 

under the Close to Home program

Possible Impacts on Voluntary Agencies 
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• VAs may need additional staff and beds to meet the needs of the new population

• OCFS will determine the best Maximum State Aid Rate (MSAR) for the new 

population

• OCFS will review and modify current regulations as well as create new 

regulations, policies, and procedures to address the population, including 

searches, security, programming, law enforcement engagement, etc.

Possible Impacts on Voluntary Agencies, cont. 
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• Probation Departments may need additional staff to meet the needs of the new population

• Probation Departments may need access to additional community-based services to meet the needs of the 

new population – e.g. educational, vocational, cognitive behavioral interventions, behavioral health, family 

treatment, intensive case management

• Probation Departments that operate detention centers may experience an increase in youth to be served in 

those facilities

• DCJS will review and modify current regulations to address the population, including case planning and the 

provision of services to AOs and JOs, intake and adjustment services, court ordered investigations, 

supervision, and other related regulatory changes

Possible Impacts on Probation Departments
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• State statute authorizes and the State Financial Plan assumes 100% State reimbursement to 

eligible localities for RTA-related expenditures – this includes all incremental capital, personnel, 

and non-personnel costs counties/municipalities incur as a result of RTA

• The State will cover incremental costs, such as: law enforcement; local detention; court services; 

Sheriffs’ transportation; probation services; youth placement; and aftercare services

• Counties that meet the following criteria are eligible for reimbursement:

• Remain under the tax cap – counties that remain under the tax cap are NOT required to contribute a 

local share of expenditures for RTA-related costs

• Demonstrate financial hardship – for those counties not subject to or that exceed the tax cap, the 

State is authorized to waive the local share for each that can demonstrate financial hardship

Local Costs 
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Local Costs 

If the locality adheres to the tax cap, the State will reimburse the costs

If the locality is a Fiscally Eligible Municipality under the Financial Restructuring Board’s (FRB) 

statutory criteria OR received a fiscal distress designation from the Office of the State 

Comptroller’s (OSC) Fiscal Stress Monitoring System, the State will reimburse the costs

If the locality does not adhere to the tax cap or meet FRB or OSC fiscal stress factors, the 

Division of Budget will determine whether fiscal hardship is demonstrated, factors include: 

incremental cost of RTA; changes in state or federal aid payments; extraordinary costs, 

such as a disaster; infrastructure costs; growth in tax receipts; prepayment of expenses; 

fund balances, reserves, and surpluses; and control board oversight

Test 3

Additional Fiscal 

Hardship Demonstration

Test 1

Adherence to Tax Cap

Test 2

Meet FRB or OSC Fiscal 

Stress Factors



September 21, 2017 39

• The State intends to maintain the current reimbursement process – where 

modifications are necessary, the State is dedicated to ensuring ease of execution

• Reimbursement will require cost tracking at the local level, but the State is 

committed to establishing a reimbursement process that is: timely; streamlined; 

user-friendly; simple to navigate; and easy to implement

• Information about the application process for state reimbursement will be 

available on the NYS Division of the Budget and RTA websites

Local Costs 
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 SSCG16 The student will demonstrate 
knowledge of the operation of the federal 
judiciary.



 Miranda v. Arizona 



 Ernesto Miranda lived in Arizona as a poor 
man in 1963. A woman accused him of 
committing a crime against her. Within two 
hours, he was arrested and questioned about 
the crime.



 In the United States, people accused of crimes have 
only certain rights granted from the constitution. 

 The 15th amendment states that we have the right to 
remain silent. 

 The 16th amendment states that we have the right to have 
a lawyer to defend ourselves. 



 When Miranda was arrested, the police did not state 
that Miranda had those rights. After being 
questioned, Miranda signed a confession. The police 
used his confession against him during the trial and 
he was convicted of the crime.  



 The judge decided to convict Miranda with 20 
to 30 years in prison for each crime.  



 Miranda decided to appeal his case to the Supreme 
Court in Arizona. His attorney stated that his 
confession shouldn’t have been used against 
because the police did not inform him of his rights, 
and he had no attorney present during questioning. 



 The government argued that since Miranda 
has been convicted to multiple crimes before, 
he should’ve know his rights to begin with. 
They denied his appeal and kept the charges 
on Miranda. 



 The Supreme Court agreed to hear Miranda’s 
Case. They ruled, in a 5-4 decision, that the 
prosecution could not continue. They could 
not use Miranda’s confession against him 
because the police failed to inform him about 
his rights. 



 Later on, Miranda was retired and convicted 
without the use of his confession.



 This case created the “Miranda Rights”. 

 “The right to remain silence.” 

 “Anything said can and will be used against the defendant 
in a court of law”

 Today, people take for granted the “Miranda 
Rights”. It’s the basic rights of the individuals that 
reconcile the increase in police power.



 The “Miranda Rights” is still in forced. It has 
been upheld all these years and it’s still 
accepted as a valid precedent by appellate 
courts.
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1 Criminal Procedure in New York Ch. 4 Refs. (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 4. Arrest without a Warrant

Research References

West's Key Number Digest

• West's Key Number Digest, Arrest 63.4(.5)

Westlaw Databases

• Constitutional Rights of the Accused (CONRTACC)
• Criminal Procedure (CRIMPROC)
• West's McKinney's Forms - Criminal Procedure Law (MCF-CPL)

Treatises and Practice Aids

• Cook, Constitutional Rights of the Accused §§ 3:33 to 3:39 (3d ed.)
• LaFave, Israel, and King, Criminal Procedure § 3.3

Forms

• West's McKinney's Forms Criminal Procedure Law § 140:1

http://www.westlaw.com/Browse/Home/KeyNumber/35/View.html?docGuid=I7c0deb6af6a211e58e1bbf84a301265d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
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1 Criminal Procedure in New York § 4:1 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 4. Arrest without a Warrant

§ 4:1. Definition of arrest

References

West's Key Number Digest

• West's Key Number Digest, Arrest 58

What constitutes an arrest? The statutes are silent as to a specific definition of arrest although CPL 140.05 generally discusses
the grounds where an officer or an individual may arrest a defendant without a warrant. It is not an arrest where a defendant
is briefly handcuffed or put in a show-up for an individual to potentially identify the defendant as the perpetrator. (See People
v. Tucker, 223 A.D.2d 424, 636 N.Y.S.2d 759 (1st Dep't 1996)). According to the Court of Appeals in People v. Chestnut, 51
N.Y.2d 14, 431 N.Y.S.2d 485, 409 N.E.2d 958 (1980), an arrest will determine whether the charge against an individual is of
sufficient magnitude and the officers establish sufficient grounds that are a part of the original cause to substantiate the arrest.

Black's Law Dictionary defines “arrest” as the deprivation of a person's liberty by legal authority and the taking, under real or
assumed authority, into custody of another for the purpose of holding or detaining the individual to answer a criminal charge or
civil demand. 1  Any deprivation or restraint of a person's liberty constitutes an arrest. If a police officer interrupts an individual's
freedom and restricts liberty of movement, there has been an arrest. 2  An arrest is the deprivation of a person's liberty by legal
authority. 3

An arrest may be manifested in several ways. 4  It can be accomplished without touching, but there must be an intent on the part
of the one to arrest and on the part of the other to submit to it. 5  It is not always necessary that an accused be forcibly detained or
imprisoned. For example, when a police officer orders one to stop, and the accused obeys that command, an arrest occurs. 6  The
real test of an arrest is the fact that the accused's liberty is restrained, regardless of how slight the degree. 7  One is not arrested
when approached by a police officer and merely questioned as to one's identity and actions; such activities amount to no more
than accosting or an investigatory intrusion on the liberty of the individual. 8  The issuance of a traffic summons is not an arrest. 9

The brief detention and transportation of a burglary suspect to the nearby crime scene for further questioning by an investigator
was not an arrest requiring probable cause where the rear door of the police car in which the defendant was seated was open
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during the questioning; where the suspect was expressly told that he was not under arrest and was free to go; where the suspect
was not handcuffed or otherwise restrained from leaving; and where other suspects, similarly informed of their status, actually
left the scene on foot. 10

The Criminal Procedure Law provides that a person who has committed or is believed to have committed an offense, and who is
at liberty within the state, may be arrested for that offense although no arrest warrant has been issued, and although no criminal
action has been commenced, provided the proper procedures are followed. 11  An arrest can be made although no accusatory
instrument is in existence at the time it occurs. 12

The statute also sets forth certain requirements that the officer making an arrest without a warrant must follow in order to make
the arrest. 13  The arresting officer must inform the person to be arrested of the officer's authority and purpose and the reason for
the arrest. 14  If the officer encounters physical resistance, flight, or other factors that would render this procedure impractical,
the notification procedure does not have to be followed. 15

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes

1 Black's Law Dictionary (5th ed).
2 People v. Fripp, 85 A.D.2d 547, 445 N.Y.S.2d 3 (1st Dep't 1981), order aff'd, 58 N.Y.2d 907, 460 N.Y.S.2d

505, 447 N.E.2d 53 (1983) (defendant grabbed and thrust against wall).
3 People v. Corley, 91 Misc. 2d 255, 397 N.Y.S.2d 875 (City Crim. Ct. 1977).
4 Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968).

Defendant was subjected to a full-scale arrest when he was handcuffed at gunpoint to be transported to
murder scene. People v. Crosby, 91 A.D.2d 20, 457 N.Y.S.2d 831 (2d Dep't 1983).

5 Broughton v. State, 37 N.Y.2d 451, 373 N.Y.S.2d 87, 335 N.E.2d 310 (1975).
See Blanchfield v. State, 104 Misc. 2d 21, 427 N.Y.S.2d 682 (Ct. Cl. 1980).

6 Dunaway v. New York, 442 U.S. 200, 99 S. Ct. 2248, 60 L. Ed. 2d 824 (1979).
But see People v. Alba, 81 A.D.2d 345, 440 N.Y.S.2d 230 (1st Dep't 1981) (statement “all right then, you
are under arrest” and detention of defendant in court clerk's office not arrest).

7 Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968).
8 People v. Morales, 42 N.Y.2d 129, 397 N.Y.S.2d 587, 366 N.E.2d 248 (1977).
9 People v. McMillan, 112 Misc. 2d 901, 447 N.Y.S.2d 626 (County Ct. 1982).
10 People v. Gilbo, 214 A.D.2d 771, 624 N.Y.S.2d 659 (3d Dep't 1995).
11 McKinney's CPL § 140.05.

See 34 NY Jur 2d, Crim L § 1995; 5 Am Jur 2d, Arrest §§ 22, 23.
12 McKinney's CPL § 140.05.

People v. Bock, 77 Misc. 2d 350, 353 N.Y.S.2d 647 (County Ct. 1974).
13 McKinney's CPL § 140.15.

See 34 NY Jur 2d, Crim L §§ 2014, 2015, 2017; 5 Am Jur 2d, Arrest §§ 69 et seq.
A.L.R. Library
Modern Status: right of peace officer to use deadly force in attempting to arrest fleeing felon, 83 A.L.R.3d
174.
Treatises and Practice Aids
NY Pattern Jury Instructions, PJI 3:4, 3:5.
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14 McKinney's CPL § 140.15(2).
People v. Bertino, 93 A.D.2d 972, 461 N.Y.S.2d 613 (4th Dep't 1983) (defendant's testimony as
establishing defendant informed of reason for arrest).

15 McKinney's CPL § 140.15(2).
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1 Criminal Procedure in New York § 4:2 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 4. Arrest without a Warrant

§ 4:2. Arrest by a police officer without a warrant

References

West's Key Number Digest

• West's Key Number Digest, Arrest 63.1

Article 140 of the Criminal Procedure Law sets forth the standard for arrest without a warrant. Under CPL 140.10, the statute
sets forth when and where a police officer is authorized to make an arrest without a warrant. Under CPL 140.15, the statute
sets forth when and how an arrest without a warrant can be made by a police officer. CPL 140.20 sets forth procedure after a
police officer effectuates an arrest without a warrant.

A police officer has the power to arrest an individual who has committed or is believed to have committed any offense and who
is at liberty within the state under circumstances prescribed in the Criminal Procedure Law. 1

The police officer may arrest an individual for a crime when there is reasonable cause to believe that the person committed the
crime whether or not it was committed in the police officer's presence. 2

Without a warrant, a police officer may arrest for a petty offense only when that offense is committed in his or her presence. 3

In addition to the requirement that the petty offense be committed in the officer's presence, the offense must also have been
committed or believed by the police officer to have been committed within the geographical area of that police officer's
employment; and the arrest must be made in the county in which the offense is committed or in an adjoining county, unless
the police officer is in continuous close pursuit which commences either in the county in which the offense is committed, or
in an adjoining county. 4  The police officer may effect the arrest in any county of the state in which he or she apprehends the
defendant. 5

A police officer may arrest a person for a crime whether that crime is committed within the geographical area of the police
officer's employment or not, and the arrest may be made anywhere within the state regardless of the situs of the commission
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of the crime. 6  Further, the police officer may pursue a suspect beyond state boundaries and make an arrest in any state that
has accepted the Uniform Close Pursuit Act. 7

Pursuant to The Family Protection and Domestic Violence Intervention Act of 1994, police in New York are required to make
mandatory arrests. A police officer must make an arrest if there is reasonable cause to believe that a person has committed a
felony, with the exception of certain nonviolent felonies, against a member of the same family or household or when, in certain
circumstances, the person has violated an order of protection. 8  An arrest is also required for any family offense misdemeanor,
unless the victim voluntarily and without any inquiry by the police officer initiates a request that the perpetrator not be arrested. 9

In any event, the officer can neither inquire as to whether the victim seeks an arrest of such person, nor threaten the arrest of
any person for the purpose of discouraging requests for police intervention. 10  However, when an officer has reasonable cause
to believe that more than one family or household member has committed a misdemeanor constituting a family offense, the
officer is not required to arrest each such person but, instead, must attempt to identify and arrest the primary physical aggressor
after considering: (1) the comparative extent of any injuries inflicted by and between the parties; (2) whether any such person
is threatening or has threatened future harm against another party or another family or household member; (3) whether any
such person has a prior history of domestic violence that the officer can reasonably ascertain; and (4) whether any such person
acted defensively to protect himself or herself from injury. 11  The officer is required to evaluate each complaint separately to
determine who is the primary physical aggressor and cannot base the decision to arrest or not to arrest on the willingness of a
person to testify or otherwise participate in a judicial proceeding. 12

While a search warrant sanctions the entrance by law enforcement officers upon private property to conduct a search within the
confines of the warrant, it by no means lends judicial approval to the arrests of persons on the property. 13

Police officers have the authority to arrest a defendant without a warrant and to search his or her apartment, where the arrest
occurs in a public place such as when, for example, the person voluntarily enters the hallway. 14  A defendant's attempt to
evade the police by reopening his or her apartment door and trying to reenter the apartment does not afford the defendant
additional constitutional protection against a warrantless arrest because he entered a private place. 15  Where the deception is
not so fundamentally unfair as to deny a person due process, an officer's use of a ruse to induce occupants to leave an apartment
so as to allow for a warrantless arrest does not require the suppression of evidence obtained as a result of the arrest. 16  Such was
the case where officers knocked on an apartment door claiming that they were responding to a complaint of noise and requesting
consent to enter. After being permitted to enter, the occupants were asked, not ordered, to leave the apartment. The officers did
not have their guns drawn. The court concluded that this method to induce the defendant, an authorized resident, to consent to
the officers' entry into the apartment and to induce the occupants to leave, for the purpose of effectuating the warrantless arrest
of the defendant, was not so fundamentally unfair as to deny the defendant due process. 17

In a 1980 case, the Court of Appeals ruled that merely because reckless driving is a misdemeanor rather than a traffic violation,
an arrest, based on no more than what the police consider to be erratic driving, is neither called for nor the preferred procedure. 18

In a 1994 case, the Appellate Division found that misdemeanor vehicle and traffic offenses, the use of an out-of-state driver's
license, the prior revocation of a New York driver's license, and operating an uninsured motor vehicle justified a warrantless
arrest. 19  In 2001, the U.S. Supreme Court upheld as constitutional the arrest of a motorist who was arrested, handcuffed, and
detained in jail for one hour for failing to wear her seat belt and failing to fasten her children in seat belts. 20  The Court held
that for Fourth Amendment purposes, an officer who has probable cause to believe that an individual has committed even a
very minor criminal offense in the officer's presence may, without violating the Fourth Amendment, arrest the offender. 21

A police officer has the authority to make an arrest on a 24-hour basis for any offense, where there is reasonable cause to believe
a person has committed an offense in the officer's presence. 22  In addition, a police officer has the authority to arrest a person
for any traffic infraction committed in the officer's presence even though courts have expressed a preference for the use of an
appearance ticket in these situations. 23
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Footnotes

1 McKinney's CPL § 140.05.
See 34 NY Jur 2d, Crim L § 1995; 5 Am Jur 2d, Arrest §§ 22, 23.

2 McKinney's CPL § 140.10(1)(b).
People v. Kelland, 171 A.D.2d 885, 567 N.Y.S.2d 810 (2d Dep't 1991); People v. Jacobo, 154 Misc. 2d
540, 585 N.Y.S.2d 665 (Sup 1992).
Probable cause to arrest the accused for criminal possession of a weapon existed, where record checked
by the state police disclosed no indication that the arrestee had sought to amend his license to authorize
possession of a particular weapon, where witnesses stated to the police that the arrestee had pointed an
unloaded pistol at others and where the arrestee possessed ammunition for the pistol. Kelly v. State, 105
A.D.2d 905, 482 N.Y.S.2d 70 (3d Dep't 1984).
See 33 NY Jur 2d, Crim L §§ 1228, 2013; 5 Am Jur 2d, Arrest §§ 24 et seq.
In one case, the police could not arrest a defendant based on their reasonable cause that the defendant was
giving an obscene performance since judicial review is required prior to the arrest in order to determine
whether or not defendant's conduct was obscene. People v. Adais, 114 Misc. 2d 773, 452 N.Y.S.2d 543
(City Crim. Ct. 1982).
Validity of arrest made in reliance upon uncorrected or outdated warrant list or similar police records,
45 A.L.R.4th 550.
Validity, in state criminal trial, of arrest without warrant by identified peace officer outside of jurisdiction,
when not in fresh pursuit, 34 A.L.R.4th 328.
Lack of probable cause for Warrantless Arrest, 44 Am Jur Proof of Facts 2d 229; New York Pattern Jury
Instructions, PJI 3:5.

3 McKinney's CPL § 140.10(1)(a).
4 McKinney's CPL § 140.10(2)(b).
5 McKinney's CPL § 140.10(2)(b).
6 McKinney's CPL § 140.10(3).
7 McKinney's CPL § 140.55.

The deputy sheriff improperly arrested the defendant following the pursuit of the defendant into
Connecticut because the deputy did not have probable cause to believe a crime had been committed
where the defendant's actions in driving to the left of the pavement markings only constituted a traffic
infraction. People v. Lane, 144 Misc. 2d 953, 550 N.Y.S.2d 529 (App. Term 1989).
See 34 NY Jur 2d, Crim L §§ 2013, 2025, 2026; 5 Am Jur 2d, Arrest § 51.
A.L.R. Library
Validity, in state criminal trial, of arrest without warrant by identified peace officer outside of jurisdiction,
when not in fresh pursuit, 34 A.L.R.4th 328.

8 McKinney's CPL § 140.10(4).
9 McKinney's CPL § 140.10(4).
10 McKinney's CPL § 140.10(4)(c).
11 McKinney's CPL § 140.10(4)(c).
12 McKinney's CPL § 140.10(4)(c).
13 Barr v. Albany County, 50 N.Y.2d 247, 428 N.Y.S.2d 665, 406 N.E.2d 481 (1980).
14 People v. Johnson, 114 Misc. 2d 578, 452 N.Y.S.2d 484 (Sup 1982), judgment aff'd, 126 A.D.2d 993,

510 N.Y.S.2d 994 (1st Dep't 1987).
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15 People v. Jacobo, 208 A.D.2d 432, 617 N.Y.S.2d 457 (1st Dep't 1994) (where peace officer grabbed
defendant in hallway in front of defendant's apartment and in ensuing struggle defendant dragged officer
into his apartment, this did not afford added constitutional protection against warrantless arrest).

16 People v. Robinson, 8 A.D.3d 131, 779 N.Y.S.2d 40 (1st Dep't 2004), leave to appeal denied, 3 N.Y.3d
680, 784 N.Y.S.2d 19, 817 N.E.2d 837 (2004).

17 People v. Robinson, 8 A.D.3d 131, 779 N.Y.S.2d 40 (1st Dep't 2004), leave to appeal denied, 3 N.Y.3d
680, 784 N.Y.S.2d 19, 817 N.E.2d 837 (2004).

18 People v. Howell, 49 N.Y.2d 778, 426 N.Y.S.2d 477, 403 N.E.2d 182 (1980).
19 People v. Shambo, 208 A.D.2d 1161, 617 N.Y.S.2d 953 (3d Dep't 1994).
20 Atwater v. City of Lago Vista, 532 U.S. 318, 121 S. Ct. 1536, 149 L. Ed. 2d 549 (2001).
21 Atwater v. City of Lago Vista, 532 U.S. 318, 121 S. Ct. 1536, 149 L. Ed. 2d 549 (2001).
22 McKinney's CPL § 140.10(1).

People v. Neuschatz, 88 Misc. 2d 433, 389 N.Y.S.2d 507 (App. Term 1975), order aff'd, 40 N.Y.2d 935,
390 N.Y.S.2d 61, 358 N.E.2d 885 (1976).
See Washington v. New York City Housing Authority, 31 A.D.2d 700, 295 N.Y.S.2d 845 (3d Dep't 1968),
order aff'd, 24 N.Y.2d 912, 301 N.Y.S.2d 642, 249 N.E.2d 481 (1969).
In warrantless arrest situations, undue delay in arraigning the suspect could vitiate the existence of
probable cause. Kelly v. State, 105 A.D.2d 905, 482 N.Y.S.2d 70 (3d Dep't 1984).

23 McKinney's CPL § 140.10(1)(a); McKinney's VTL § 155.
People v. Abrams, 119 A.D.2d 682, 501 N.Y.S.2d 110 (2d Dep't 1986) (arrest for driving without license
proper).
People v. Cortes, 86 Misc. 2d 155, 382 N.Y.S.2d 445 (Sup 1976).
See People v. Copeland, 82 Misc. 2d 12, 370 N.Y.S.2d 775 (App. Term 1975), order aff'd, 39 N.Y.2d
986, 387 N.Y.S.2d 234, 355 N.E.2d 288 (1976).

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government
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1 Criminal Procedure in New York § 4:3 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 4. Arrest without a Warrant

§ 4:3. Arrest by police officer without warrant—
Procedure to effect arrest

References

West's Key Number Digest

• West's Key Number Digest, Arrest 63.1

An arresting officer is required to inform the defendant of the officer's authority to make an arrest and the reason for such arrest
on a warrant under CPL 140.15 (2). (See People v. Seymour, 14 A.D.3d 799, 788 N.Y.S.2d 260 (3d Dep't 2005), leave to appeal
denied, 4 N.Y.3d 856, 797 N.Y.S.2d 430, 830 N.E.2d 329 (2005)).

There is no limitation imposed on a police officer in making an arrest. The officer may arrest a person for an offense at any hour
of the day or night. 1  The arresting officer must inform the person of the authority, purpose, and reason for the arrest unless the
police officer encounters physical resistance, flight, or other factors rendering the procedure impracticable. 2

A police officer may use such physical force as is justifiable under the Penal Law 3  in order to make the arrest. 4  The operative
section in the Penal Law provides that the police officer may use ordinary physical force other than deadly physical force as
he or she reasonably believes necessary to consummate an arrest or to defend himself or herself or a third party during the
arrest procedure. 5  The police officer is authorized to use deadly physical force in effecting the arrest whenever he or she has
reason to believe that it is necessary to defend himself or herself or another person from what the officer reasonably believes
to be the use of or imminent use of deadly force by the person to be arrested. 6  Deadly physical force may be used when the
offense committed by the person was a felony or an attempt to commit a felony involving the use, attempted use, or threatened
use of physical force against a person. 7  The statute also provides that deadly force may be used in apprehending a felon if
the officer has reasonable cause to believe that the person sought has committed kidnapping, arson, first-degree escape or first-
degree burglary, or any attempt to commit such a crime. 8  Deadly force is authorized where the officer reasonably believes that
the offense committed or attempted was a felony and that in the course of resisting arrest or attempting to escape from custody,
the person is armed with a firearm or deadly weapon. 9  Regardless of the offense that is the subject of the arrest or attempted
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escape, it is enough that the officer reasonably believes that the use of deadly physical force is necessary to defend the officer
or another person from what the officer reasonably believes to be the use or imminent use of deadly physical force. 10

The statute authorizes a police officer to enter premises in the same manner as would be permissible if there is a warrant of
arrest, provided that the officer reasonably believes the person to be present. 11  However, the officer must proceed in the manner
specified pursuant to the provisions of the Criminal Procedure Law governing search warrants, 12  where the premises in which
the officer reasonably believes the defendant to be present is the dwelling of a third party who is not the subject of the arrest
warrant. 13  Thus, the police officer is authorized to enter the premises without a warrant in order to arrest the defendant, where
there is reason to believe the defendant is present there, by first making a reasonable effort to give notice of his or her authority
and purpose to the occupant, unless there is reasonable cause to believe that giving notice will result in the defendant's escaping
or endangering the life or safety of an officer or another person, or result in the destruction, damaging, or secretion of material
evidence. 14  If, after giving notice, the officer is not admitted or is authorized to enter without the giving of notice, the officer
may enter the premises by breaking in, if necessary. 15  Exigent circumstances allowing elimination of the notice requirement
are present when police officers have reasonable cause to believe that the giving of notice of purpose would endanger their or
other persons' lives or safety, where a defendant has discharged a weapon in the same room, and 18 hours earlier an arsenal of
handguns and a number of people have been in the room. 16

The provision in the Criminal Procedure Law authorizing an officer who is not armed with an arrest warrant to break into the
defendant's home in order to make the arrest has come under fire in the United States Supreme Court. 17  The Supreme Court
previously held that an officer cannot enter a dwelling in order to make an arrest without a warrant unless there are exigent
circumstances. 18  Several years after its holding in that case that the federal law of plain view requires that the officer come
across the piece of evidence inadvertently, the Supreme Court reversed its position with respect to the plain view doctrine in
Horton v. California, 19  holding that the Fourth Amendment does not prohibit the warrantless seizure of evidence of a crime
in plain view, even if the discovery of the evidence was not inadvertent.

In a 1978 case, the New York State Court of Appeals, relying on the statutory authority of the former Code of Criminal Procedure,
held that even without the exigent circumstances and without a warrant, the officer's entry into the apartment of a defendant in
order to effect the arrest is lawful. 20  The U.S. Supreme Court reversed, holding that the former New York Code of Criminal
Procedure, that permitted a warrantless arrest in a private residence using force if necessary, violated the Fourteenth Amendment
privilege against warrantless and nonconsensual searches and seizures. 21

In any event, New York courts have held that the Fourth Amendment prohibits warrantless arrests in the home absent both
probable cause and exigent circumstances. 22  Thus, the gunpoint seizure of a defendant in his or her doorway when he or she goes
to the door constitutes a warrantless invasion of the privacy of the home, not a warrantless arrest in a public place. 23  However,
entering the apartment of a defendant without a warrant but without using force and with the permission of a defendant's relative
is permitted. 24

The court has enumerated six factors to consider when determining whether circumstances justify the intrusion of the police
into a suspect's home in order to effectuate a warrantless arrest: (1) the gravity or violent nature of the offense with which the
suspect is to be charged; (2) whether the suspect is reasonably believed to be armed; (3) the existence of probable cause to
believe the suspect committed the crime; (4) a strong reason to believe that the suspect is in the premises to be entered; (5) a
likelihood that the suspect will escape if not swiftly apprehended; and (6) the peaceful circumstances of the entry. 25  An arrest
occurring outside the defendant's home raises no issue concerning a warrantless entry into the home to make an arrest. 26

A warrant is not required to arrest a suspect in a public place where there is probable cause to believe that he or she has committed
a crime, and a suspect cannot defeat an arrest that has been set in motion in a public place by the expedient of escaping to a
private place. 27  Accordingly, the constitutional guarantees against unreasonable search and seizure were not violated by the
police officers' forcible entry into the defendant's apartment to effect a warrantless arrest that had been initiated on the street
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outside the apartment building, notwithstanding the two-hour delay between the time the suspect entered his home and the time
the police made entry where the officers' concern that “things could happen” or that the defendant could harm himself did not
abate during that period given the suspect's unresponsiveness to entreaties of both his wife and the police, and where the robbery
for which the defendant was sought qualified as a grave offense for purposes of determining whether the circumstances justified
the intrusion of the police into the defendant's apartment to effectuate the arrest. 28  The court noted that while the impending
destruction of evidence may have justified the breaking down of the door to the apartment, that was not one of the factors to be
taken into account in evaluating the warrantless arrest in the defendant's home. 29

Where the premises on which a defendant is arrested are not actually his or her home, the police will not be allowed to enter to
make an arrest without some authority for their entry. 30  Where there is probable cause to believe that a kidnapped child is in
a building, the kidnapped child has standing to, and impliedly does, give permission to the police to enter. 31

The making of an arrest heightens the affirmative duty of the police to protect the welfare of bystanders, to safeguard against
interference by third parties, intentional or innocent, and to insure personal safety. 32  Because street encounters between the
police and private citizens are so varied in their permutations, reasonable police action, of necessity, is based upon an on-the-
spot evaluation of the exigencies and interests presented by the facts in each particular case. 33

The police have authority under the Criminal Procedure Law to enter private premises to make a warrantless arrest, if the
arresting officer reasonably believes the suspect is present. 34  Furthermore, the entry by police into private premise by trick,
ruse, or deception to execute a warrantless arrest does not constitute an illegitimate breaking in violation of the provisions of
the Criminal Procedure Law or the Fourth Amendment of the United States Constitution. 35

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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17 McKinney's CPL § 120.80(4).
See Payton v. New York, 445 U.S. 573, 100 S. Ct. 1371, 63 L. Ed. 2d 639 (1980).
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defendant consented to the officers' entering his home while he dressed. People v. Schiavo, 212 A.D.2d
816, 623 N.Y.S.2d 273 (2d Dep't 1995).

18 Coolidge v. New Hampshire, 403 U.S. 443, 91 S. Ct. 2022, 29 L. Ed. 2d 564 (1971).
19 Horton v. California, 496 U.S. 128, 110 S. Ct. 2301, 110 L. Ed. 2d 112 (1990).
20 Former Code of Criminal Procedure § 117.

People v. Payton, 45 N.Y.2d 300, 408 N.Y.S.2d 395, 380 N.E.2d 224 (1978), judgment rev'd on other
grounds, 445 U.S. 573, 100 S. Ct. 1371, 63 L. Ed. 2d 639 (1980).

21 Former Code of Criminal Procedure § 117(3).
Payton v. New York, 445 U.S. 573, 100 S. Ct. 1371, 63 L. Ed. 2d 639 (1980); People v. Anthony, 93
A.D.2d 892, 461 N.Y.S.2d 399 (2d Dep't 1983); People v. Daly, 180 A.D.2d 872, 579 N.Y.S.2d 491 (3d
Dep't 1992) (tenant of record voluntarily consenting to police entry into apartment).
The defendant's constitutional rights were not violated when he was arrested by the police at his home
since the defendant's wife consented to police entry into the home. People v. Harper, 119 A.D.2d 587,
500 N.Y.S.2d 757 (2d Dep't 1986).
The defendant's warrantless arrest in his apartment violated the rule established in Payton v. New York
and rendered the seizure of the clothes from his apartment, as well as the knife found in the backyard
as a result of the defendant's throwing it out his bedroom window, illegal. People v. Bernal, 92 A.D.2d
489, 459 N.Y.S.2d 83 (1st Dep't 1983).

22 People v. Cavanaugh, 264 A.D.2d 903, 695 N.Y.S.2d 625 (3d Dep't 1999) (warrantless arrest
constitutional where neighbor reported his vehicle being struck by defendant's vehicle and that defendant
appeared intoxicated. One officer had previously arrested defendant for DWI. He did not respond to
repeated knocks on door, and when police entered, he appeared intoxicated).

23 People v. Long, 290 A.D.2d 332, 737 N.Y.S.2d 65 (1st Dep't 2002); People v. Beckford, 102 Misc. 2d
963, 427 N.Y.S.2d 908 (Sup 1980).

24 People v. Van Brunt, 104 Misc. 2d 97, 427 N.Y.S.2d 712 (Dist. Ct. 1980) (mother gave permission).
Where the police knew that the defendant's stepfather was the owner of the residence, but also knew that
the defendant was 38 years old, that the door to the defendant's bedroom was closed, and the stepfather
did not open the bedroom door for the police, but stood aside as the police opened the door and entered
the room, the police were not justified in relying on the stepfather's authority to consent to the entry
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without some inquiry into the stepfather's access to the room. People v. Russo, 201 A.D.2d 940, 607
N.Y.S.2d 520 (4th Dep't 1994).

25 People v. Glia, 226 A.D.2d 66, 651 N.Y.S.2d 967 (1st Dep't 1996) (citing People v. Cruz, 149 A.D.2d
151, 545 N.Y.S.2d 561 (1st Dep't 1989)).

26 People v. Roe, 73 N.Y.2d 1004, 541 N.Y.S.2d 759, 539 N.E.2d 587 (1989).
27 People v. Glia, 226 A.D.2d 66, 651 N.Y.S.2d 967 (1st Dep't 1996).
28 People v. Glia, 226 A.D.2d 66, 651 N.Y.S.2d 967 (1st Dep't 1996).
29 People v. Glia, 226 A.D.2d 66, 651 N.Y.S.2d 967 (1st Dep't 1996).
30 People v. Jones, 108 Misc. 2d 574, 438 N.Y.S.2d 75 (City Ct. 1981).
31 People v. Rios, 105 Misc. 2d 303, 432 N.Y.S.2d 63 (County Ct. 1980).
32 People v. Natoli, 103 Misc. 2d 557, 426 N.Y.S.2d 681 (City Crim. Ct. 1980), judgment aff'd, 109 Misc.

2d 49, 442 N.Y.S.2d 681 (App. Term 1981).
33 People v. Natoli, 103 Misc. 2d 557, 426 N.Y.S.2d 681 (City Crim. Ct. 1980), judgment aff'd, 109 Misc.

2d 49, 442 N.Y.S.2d 681 (App. Term 1981).
34 McKinney's CPL § 140.15(4).

People v. Santiago, 86 Misc. 2d 785, 384 N.Y.S.2d 361 (Sup 1976).
35 McKinney's CPL §§ 140.15(4), 120.80(4), (5).

People v. Santiago, 86 Misc. 2d 785, 384 N.Y.S.2d 361 (Sup 1976).

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government
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1 Criminal Procedure in New York § 4:4 (2d)
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Part 1. Practice and Forms

Chapter 4. Arrest without a Warrant

§ 4:4. Reasonable cause

References

West's Key Number Digest

• West's Key Number Digest, Arrest 63.4(.5)

CPL 70(2) defines reasonable cause. As the Court of Appeals reiterated recently in People v. Van Buren, 4 N.Y.3d 640, 797
N.Y.S.2d 802, 830 N.E.2d 1130, 35 Envtl. L. Rep. 20098 (2005), an arrest by a police officer may occur when reasonable cause
exists to believe that such person committed the offense in terms of any offense in the officer's presence.

A police officer may make a warrantless arrest for any offense that the officer has reasonable cause to believe occurred in
the officer's presence, and for any crime that a police officer has reasonable cause to believe the person he or she is arresting
committed, whether in the officer's presence or otherwise. 1  In dealing with the standard for reasonable suspicion, certainty is
not required. 2  Reasonable suspicion has been defined as the quantum of knowledge sufficient to induce an ordinarily prudent
and cautious person under the circumstances to believe criminal activity is afoot. 3  As used in the statute, reasonable cause is
the equivalent of probable cause; that is, it is information that would lead a reasonable person who possessed the same expertise
as the officer to conclude under the circumstances that a crime is being or was committed. 4  The term “reasonable cause to
believe” is not necessarily applied in all situations since the police officer is authorized to make an arrest just as any citizen who
is not a police officer may make an arrest pursuant to the Criminal Procedure Law. 5  Any person, including a police officer,
may make a warrantless arrest of a person for a felony when the person arrested has, in fact, committed that felony, and for any
lesser offense when the person arrested has, in fact, committed the lesser offense in the presence of the arresting individual. 6

If the arrest is for a felony, it may be made anywhere within the state; but if it is for an offense other than a felony, it must be
made in the county in which the offense is committed. 7

Where a police officer has arrested an individual, and that individual is subsequently convicted of the offense for which he or
she was arrested, the arrest should be proper pursuant to the authority to arrest by any person. 8  Every citizen has a right to make
an arrest in the enforcement of traffic laws and regulations. 9  A federal court ruled that under New York law, private citizens
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who make arrests do so at their own peril. 10  If the person arrested did not, in fact, commit the crime, the person making the
arrest is liable, even if the person acts in good faith, or has probable cause to make the arrest. 11

The authority to arrest based on reasonable cause that is given only to a police officer provides validation of an arrest even where
it cannot be ultimately shown that the defendant committed the crime, if it can be shown that the officer had reasonable cause
to believe that the defendant committed that crime. 12  A federal court decision stated that an officer may make an arrest when
he or she has knowledge of facts and circumstances sufficient to warrant a prudent person in believing that an offense is being
or has been committed. 13  It does not matter whether the arrest is ultimately found justified, because the police do not need to
conduct a trial before making an arrest 14  or assemble evidence sufficient to establish guilt. 15  Furthermore, reasonable cause
means reasonably trustworthy information as would warrant someone of reasonable caution to believe that a person arrested
is guilty of committing a crime. 16

The requirement that an officer have reasonable cause for a warrantless arrest represents a compromise, with its roots deep in the
common law, between the individual's interest in personal liberty and society's competing interest in its own protection through
the apprehension of criminals. 17  A warrantless arrest by a police officer is justified where there is reasonable cause to believe a
felony has been committed, irrespective of the innocence of the person arrested. 18  Reasonable cause to arrest an individual will
vary according to the circumstances and exigencies of each particular case. 19  As a consequence, a tight, inclusive definition is
neither necessary nor desirable. 20  However, good faith alone is not enough to justify a warrantless arrest. 21

In People v. Jones, 148 A.D.3d 1666, 50 N.Y.S.3d 647 (4th Dep't 2017), the Appellate Division, Fourth Dept., held that contrary
to defendant's contention, the People established that there was reasonable suspicion to believe that defendant “was involved in
a felony or misdemeanor,” thus justifying his forcible stop and detention. A police officer who had been called to the scene in
the early morning hours heard numerous gunshots and saw a cloud of smoke coming from the area of those gunshots, i.e., an
area between two vehicles. Immediately thereafter, the officer observed defendant and another man “pop up” from behind one
of the vehicles. Inasmuch as defendant's temporal and spatial proximity to the area from where the shots were fired “made it
highly unlikely that the suspect had departed and that, almost at the same moment, an innocent person … coincidentally arrived
on the scene”, therefore, the court concluded that the officer had the requisite reasonable suspicion to stop and detain defendant.

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes

1 McKinney's CPL § 140.10(1)(a), (b).
People v. Lee, 116 A.D.2d 740, 498 N.Y.S.2d 36 (2d Dep't 1986).
The defendant could not be arrested for giving an obscene performance based on a police officer's
reasonable cause that he committed the crime since judicial review was a prerequisite in order to
determine whether or not defendant's performance was obscene, and the police could not act as censors
in violation of defendant's constitutional rights. People v. Adais, 114 Misc. 2d 773, 452 N.Y.S.2d 543
(City Crim. Ct. 1982).
See 33 NY Jur 2d, Crim L §§ 1228, 2013; 5 Am Jur 2d, Arrest §§ 24 et seq.
A.L.R. Library
Validity of arrest made in reliance upon uncorrected or outdated warrant list or similar police records,
45 A.L.R.4th 550.
Validity, in state criminal trial, of arrest without warrant by identified peace officer outside of jurisdiction,
when not in fresh pursuit, 34 ALR 4th 328.
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Treatises and Practice Aids
Lack of probable cause for warrantless arrest, 44 Am Jur Proof of Facts 2d 229; NY Pattern Jury
Instructions, PJI 3:5.

2 People v. Finlayson, 76 A.D.2d 670, 431 N.Y.S.2d 839 (2d Dep't 1980).
The police had reasonable suspicion to arrest the defendant for the unlawful possession of a weapon
despite the discrepancy in the description provided to the police over the radio transmission since there
was an unusual identifying element that the defendant was carrying a white shirt in his hand along with
the geographical proximity where the defendant had been seen. People v. Fernandez, 58 N.Y.2d 791, 459
N.Y.S.2d 256, 445 N.E.2d 639 (1983).

3 People v. Dominquez, 84 A.D.2d 820, 444 N.Y.S.2d 120 (2d Dep't 1981).
4 People v. Bothwell, 261 A.D.2d 232, 690 N.Y.S.2d 231 (1st Dep't 1999) (warrantless arrest proper where

officer, trained and on specific assignment to police quality of life offenses, observed defendant in public
place holding partially concealed open bottle resembling beer bottle in manner suggesting bottle not
empty).

5 McKinney's CPL § 140.30.
See 13 NY Jur 2d, Bus & Occ § 290; 34 NY Jur 2d, Crim L § 2027; 48 NY Jur 2d, Dom Rel § 1627;
5 Am Jur 2d, Arrest §§ 34 to 36.
Treatises and Practice Aids
Lack of probable cause for warrantless arrest, 44 Am Jur Proof of Facts 2d 229; NY Pattern Jury
Instructions, PJI 3:5.

6 McKinney's CPL § 140.30(1).
7 McKinney's CPL § 140.30(2).
8 McKinney's CPL § 140.30(1).
9 McKinney's CPL § 140.30.

People v. Karp, 80 Misc. 2d 965, 365 N.Y.S.2d 414 (City Crim. Ct. 1975).
See Squadrito v. Griebsch, 1 N.Y.2d 471, 154 N.Y.S.2d 37, 136 N.E.2d 504 (1956); Sutton v. Evans, 4
A.D.2d 580, 168 N.Y.S.2d 112 (1st Dep't 1957).

10 Scanlon v. Flynn, 465 F. Supp. 32 (S.D. N.Y. 1978).
11 McKinney's CPL § 140.30.

Scanlon v. Flynn, 465 F. Supp. 32 (S.D. N.Y. 1978).
12 McKinney's CPL § 140.10(1).

People v. Harrison, 57 N.Y.2d 470, 457 N.Y.S.2d 199, 443 N.E.2d 447 (1982) (defendant's use of dirty
rental car not sufficient to establish reasonable suspicion); People v. Herskowitz, 80 Misc. 2d 693, 364
N.Y.S.2d 350 (County Ct. 1975), order aff'd, 51 A.D.2d 1047, 382 N.Y.S.2d 293 (2d Dep't 1976), order
aff'd, 41 N.Y.2d 1094, 396 N.Y.S.2d 356, 364 N.E.2d 1127 (1977).

13 U.S. v. Barnes, 443 F. Supp. 137, 2 Fed. R. Evid. Serv. 779 (S.D. N.Y. 1977).
See Beck v. State of Ohio, 379 U.S. 89, 85 S. Ct. 223, 13 L. Ed. 2d 142 (1964); Carroll v. U.S., 267 U.S.
132, 45 S. Ct. 280, 69 L. Ed. 543, 39 A.L.R. 790 (1925); U.S. v. Edmonds, 535 F.2d 714 (2d Cir. 1976).

14 U.S. v. Barnes, 443 F. Supp. 137, 2 Fed. R. Evid. Serv. 779 (S.D. N.Y. 1977).
See Morrison v. U.S., 491 F.2d 344 (8th Cir. 1974); Lathers v. U.S., 396 F.2d 524 (5th Cir. 1968)
(overruled on other grounds by, U.S. v. Contreras, 667 F.2d 976 (11th Cir. 1982)) with respect to holding
in Lathers that Miranda warning needed to explicitly convey to accused the right to counsel “here and
now” as stated in U.S. Supreme Court case of California v. Prysock, which held that a Miranda warning
is adequate if it fully informs accused of right to consult with attorney prior to questioning and does
not condition right to appointed counsel on some future event, but Miranda warning need not explicitly
convey to accused the right to counsel “here and now”).

15 U.S. v. Barnes, 443 F. Supp. 137, 2 Fed. R. Evid. Serv. 779 (S.D. N.Y. 1977).
See Henry v. U.S., 361 U.S. 98, 80 S. Ct. 168, 4 L. Ed. 2d 134 (1959); U.S. v. Chaplin, 427 F.2d 14
(2d Cir. 1970).

16 People v. Blackman, 81 Misc. 2d 12, 364 N.Y.S.2d 704 (Sup 1975).
See People v. Lombardi, 18 A.D.2d 177, 239 N.Y.S.2d 161 (2d Dep't 1963), order aff'd, 13 N.Y.2d 1014,
245 N.Y.S.2d 595, 195 N.E.2d 306 (1963).
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17 Smith v. Nassau County, 34 N.Y.2d 18, 355 N.Y.S.2d 349, 311 N.E.2d 489 (1974).
18 Smith v. Nassau County, 34 N.Y.2d 18, 355 N.Y.S.2d 349, 311 N.E.2d 489 (1974).
19 Smith v. Nassau County, 34 N.Y.2d 18, 355 N.Y.S.2d 349, 311 N.E.2d 489 (1974).
20 Smith v. Nassau County, 34 N.Y.2d 18, 355 N.Y.S.2d 349, 311 N.E.2d 489 (1974).

See People v. Coffey, 12 N.Y.2d 443, 240 N.Y.S.2d 721, 191 N.E.2d 263 (1963).
21 Smith v. Nassau County, 34 N.Y.2d 18, 355 N.Y.S.2d 349, 311 N.E.2d 489 (1974).

See McLoughlin v. New York Edison Co., 252 N.Y. 202, 169 N.E. 277 (1929); Snead v. Bonnoil, 166
N.Y. 325, 59 N.E. 899 (1901).

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government
Works.
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1 Criminal Procedure in New York § 4:5 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 4. Arrest without a Warrant

§ 4:5. Probable cause

References

West's Key Number Digest

• West's Key Number Digest, Arrest 63.4(.5)

Probable cause required for arrest does not require proof beyond a reasonable doubt. (See People v. Ginyard, 16 A.D.3d 239,
791 N.Y.S.2d 114 (1st Dep't 2005), leave to appeal denied, 5 N.Y.3d 789, 801 N.Y.S.2d 809, 835 N.E.2d 669 (2005)).

When a police officer acts without an arrest warrant, the Supreme Court has held that there must be probable cause for the arrest
in order to meet the standards of the Fourth Amendment. 1  The probable cause standard has been held to apply when a suspect
has not been formally arrested but is in police custody for investigation purposes. 2  The U.S. Supreme Court has found that
the involuntary transport of an individual to the police station for questioning, without probable cause or judicial authorization,
is sufficiently like an arrest to invoke the traditional rule that arrests may constitutionally be made only on probable cause. 3

In New York, the test for whether the defendant is “in custody” is whether a reasonable person, who is innocent of any crime,
would believe himself or herself to be in custody. 4

Probable cause exists where the facts and circumstances which are within the arresting officer's knowledge and of which he or
she has reasonably trustworthy information are sufficient, in themselves, to warrant a person of reasonable caution to accept
the belief that an offense has been or is being committed. 5  The evidence need not rise to the level sufficient to support a
conviction, 6  or even sufficient to establish a prima facie case. 7  Rather, probable cause requires a sufficiently specific and
detailed description and circumstances that would cause a police officer to reasonably conclude that the defendant was the
perpetrator of the crime. 8  Probable cause sufficient to support a warrantless arrest requires more than conduct that is, at most,
equivocal and suspicious. 9

Probable cause determinations that involve questions of fact, or mixed questions of law and fact, generally are beyond the
review power of the court of appeals. 10  Thus, where the facts are disputed, where credibility is at issue, or where reasonable
minds may differ as to the inference to be drawn from the established facts, the court of appeals, absent an error of law, will
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not disturb the findings of the appellate division and the suppression court. 11  On the other hand, when an issue arises as to the
standard by which probable cause is measured, i.e., the minimum showing necessary to establish probable cause, a question
of law is presented for review. 12

Probable cause to arrest is the same as probable cause to search. 13  It is axiomatic that probable cause for an arrest cannot be
founded solely on evidence procured by an illegal search. 14

To be entitled to a Dunaway suppression hearing on the issue of probable cause for an arrest, the defendant must provide some
factual information as to his or her activities at the relevant time, so as to assist the court in determining whether probable cause
for the arrest existed. 15  A defense counsel's mere affirmation to the effect that, while an inmate, the defendant was questioned
and gave a statement to the police did not provide sufficient facts demonstrating that probable cause did not exist, such that the
defendant was not entitled to a Dunaway hearing on probable cause. 16

In determining the existence of probable cause, the courts are concerned, not with the question of the guilt or innocence of the
accused, but whether or not the arresting officer has reasonable grounds for the belief that prompted his or her action. 17  Personal
knowledge of the arresting officer is not necessary concerning all of the facts available to him or her if a combination of facts,
information, and personal knowledge may raise the inference beyond opinion, suspicion, and conjecture to that of a reasonable
probability, in order to establish sufficient probable cause to justify an arrest. 18  The police officer should make a proper inquiry
and investigation where there is an opportunity to do so. 19  Where probable cause is based on hearsay information from an
informant, the informant's basis of knowledge may be satisfied upon a showing that the information furnished is so detailed as
to make it clear that it must have been based on personal knowledge. 20

The Court of Appeals has consistently made it clear that the basis for a belief supporting probable cause for arrest must not only
be reasonable, but it must appear to be at least more probable than not that a crime has taken place and that the one arrested
is its perpetrator. 21  Conduct equally compatible with guilt or innocence will not suffice. 22  There is no basis for a warrantless
arrest if the officer observes conduct that just as frequently occurs in innocent transactions as in culpable transactions. 23  Thus,
a police officer's expertness in detecting a pattern of conduct characteristic of a particular criminal activity does not provide
probable cause for arrest if the pattern occurs just as frequently or even more frequently in innocent transactions. 24

Although the standard for probable cause is not met where the defendant's conduct is at most equivocal and suspicious, an arrest
need not be supported by information and knowledge which, at the time, excludes all possibility of innocence and points to the
defendant's guilt beyond a reasonable doubt. 25  Certainty is not required. 26  Probable cause does not require proof beyond a
reasonable doubt or evidence sufficient to warrant a conviction, but merely information that would lead a reasonable person
who possesses the same expertise as the officer to conclude under the circumstances that a crime is being or was committed. 27

The same stringent criteria that are applied to establish probable cause for an arrest with a warrant are applied to establish
probable cause for an arrest without a warrant. 28  A rule that would require less to establish probable cause to act without a
warrant could render meaningless the protection of the Fourth Amendment, since police officers would not likely assume the
heavier burden of showing probable cause by seeking a warrant. 29  As mentioned earlier, it is not required that probable cause be
established solely by facts within the personal knowledge of the arresting officer. 30  A combination of information and personal
knowledge may raise the imprint beyond opinion, suspicion, and conjecture to reasonable probability. 31  All information in the
agent's possession, fair inferences from the information, and observations made by him or her are pertinent. 32

The arrest of a person whom the officer mistakenly believes to be someone else is valid if the officer has probable cause to
arrest the person sought and reasonably believes the person arrested is the person sought. 33
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A consideration of the totality of the circumstances surrounding the arrest is necessary to determine the reasonableness of the
officer's conduct. 34  In determining if a police officer has sufficient probable cause in a given situation, many factors must be
considered: the officer's experience, training, and expertise; his or her intelligence and street knowledge; and the circumstances
of the time and place—the area and its population, and the time of day of the events as it applies to the police. 35  The standard is
that which would be probable cause to a reasonable, cautious, prudent police officer. 36  Although an officer is entitled to draw
on all experience acquired in determining probable cause for arrest, the officer may not draw an inference of criminality when
officers with the same expertise would not draw this type of inference. 37

An arrest merely on the basis that a person is in the company of another suspected of committing a crime is unwarranted. 38

Similarly, the mere fact that an individual is seen in a location having a notorious reputation, such as a “drug prone location,” is
not sufficient to establish probable cause, 39  although, concededly, the instance of a high crime rate is a relevant circumstance
to be considered in determining the existence of probable cause. 40  Thus, the character of a neighborhood as a known locale
for illicit narcotic activity provides an additional objective empirical basis for an officer to evaluate whether probable cause
exists to believe that a transaction involves illegality; 41  but the mere passing of a glassine envelope in a neighborhood in
which narcotics are known to have been present, unsupplemented by any additional relevant behavior or circumstances found
to exist, is insufficient to raise the level of inference from suspicion to probable cause. 42  The mere presence at the scene of
criminal activity or an individual's flight is insufficient to establish probable cause, absent other indicia of criminal activity. 43

Accordingly, a defendant's presence at a narcotics transaction, in the absence of overt criminal activity or furtive behavior on
his or her part, does not provide probable cause to arrest, although under certain circumstances, presence at the scene might
provide a trained police officer with probable cause to arrest. 44  On the other hand, an officer had probable cause to believe that
a felony had been or was about to be committed by the defendant where the officer was alerted by a radio message reporting
the presence of prowlers and later found the defendant on the roof of a nearby building. 45  There was probable cause for an
arrest for attempted burglary in view of a defendant's actions at the doorway of the complainant's home, coupled with a sudden
departure when an alarm sounded. 46  Similarly, where police officers followed a defendant operating an automobile with a
well-known narcotics addict as a passenger to a high school where the passenger exited the automobile to go into the school,
and upon returning from the school, the defendant and the passenger were seen going into a house where narcotics were known
to be sold, probable cause existed to arrest the defendant without a warrant. 47

Probable cause cannot be based on evidence that is obtained as a result of a search when the validity of the search itself depends
on the validity of the arrest. 48

The question of probable cause is a mixed question of law and fact. 49  The truth and existence of the facts and circumstances
bearing on the issue are a question of fact, and whether the facts and circumstances found to exist, and to be true, constitute
probable cause is a question of law. 50  If the facts and circumstances adduced as proof of probable cause are controverted so
that conflicting evidence is to be weighed, if different persons might reasonably draw opposing inferences, or if the credibility
of witnesses is to be passed upon, issues as to the existence or truth of those facts and circumstances are to be passed upon as
a question of fact. 51  However, when the facts and circumstances are undisputed, when only one inference can reasonably be
drawn and when there is no problem as to credibility, or when certain facts and circumstances have been found to exist, the
issue as to whether they amount to probable cause is a question of law. 52

Although the court does not condone the indiscriminate stopping and interrogation of citizens at the whim of the police, the
police do have a right to detain, make inquiry, and investigate persons on justifiable suspicion. 53  Police have the duties of crime
prevention and detection as well as apprehension. 54  Police officers may approach a suspect, observe the suspect and his or her
possessions, ask for identification, and an explanation of the suspect's conduct at the time. 55  The stopping of a defendant, by
itself, does not constitute an arrest. 56



Armistead, Mary 6/8/2020
For Educational Use Only

§ 4:5.Probable cause, 1 Criminal Procedure in New York § 4:5 (2d)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 4

Probable cause must be found by looking at the totality of the circumstances. 57  Although suspicion may be present, suspicion
is not probable cause. 58  A hunch does not ripen into probable cause by a successful search. 59  Where a person is stopped
merely for the purpose of inquiry, reasonable suspicion is required. 60

Eyewitness victims of a crime can provide probable cause for the arrest of their assailants. 61  Although an eyewitness's
identification of a defendant may not be admissible at trial, it can provide a basis for probable cause for arrest. 62  Probable
cause can also be provided by bystanders who tell police that they obtained their information from the victim of the crime. 63

An arrest made in good-faith reliance on a statute, which at the time of arrest had not been declared unconstitutional, is valid
despite a subsequent judicial determination of unconstitutionality if the arrest is supported by probable cause, and any search
incident to such arrest is valid. 64

The prosecuting authority has no duty to arrest a suspect as soon as probable cause exists but before the prosecution is satisfied
that there is enough evidence to prove the suspect's guilt beyond a reasonable doubt. 65

In warrantless arrest situations, undue delay in arraigning the suspect could vitiate the existence of probable cause. 66

Where police officers heard gun shots and entered a street area and where two men pointed to a van yelling, “the van, the van”
and after a brief pursuit stopped the vehicle and the police further observed that two occupants of the vehicle were wearing
body armor such conduct established probable cause to search the van under the automobile exception clause. The Appellate
Division properly refused to suppress any evidence from the seizure of the van where the defendant in this particular action was
not a driver but a passenger. It should also be noted that during the course of this action the vehicle was parked in the middle
of street with the lights out yet the two individuals remained in the car with the engine running. 67

Where the defendant had permission of the tenant (although not the landlord) to visit the tenant girlfriend's apartment complex
where she lived with the defendant's son, the Court concluded that the police lacked probable cause to arrest the defendant for
criminal trespassing and also lacked probable cause to arrest the defendant for resisting arrest. The Court found that the police
lacked probable cause to arrest the defendant particularly in light of the fact the arresting officer's knew that the defendant was
visiting the tenant, with the tenant's permission, based on an earlier meeting with the particular defendant. 68

In People v. Miranda, 69  the defendant made a motion to suppress physical evidence “seized from his person” on the basis that
the property seized was the fruit of an unlawful arrest. At the conclusion of the suppression hearing, the court found probable
cause for the arrest based on the officers' “observations over a nearly 30-minute period,” during which defendant attempted to
damage the locks on three different bicycles using a tool in a “sawing” motion. As one officer stopped defendant, defendant
dropped a hacksaw. The officer put defendant's hands on a car, handcuffed him, and performed an initial pat down for the safety
of the officers and felt a bag on his person underneath his coat. The officers searched the satchel and found pliers, screwdrivers
and rubber gloves. The hearing court concluded that the search was incident to a lawful arrest. The Court of Appeals stated that,
“the issued argued on this appeal is whether the warrantless search of defendant's satchel was unlawful as beyond the scope of
a search incident to arrest. In particular, defendant contends that the exigencies that existed at the time of the arrest no longer
existed at the time of the search because he was handcuffed and the seizure of the satchel was outside of a permissible full
search of his person incident to arrest.”

The court concluded, “Here, the hearing court did not expressly decide, in response to protest, the issues now raised on appeal.
The issue at the suppression hearing was whether the officers had probable cause to arrest defendant. The hearing court's mere
reference to ‘search incident to a lawful arrest’ is insufficient to preserve defendant's current arguments for this Court's review.”
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Footnotes

1 Brinegar v. U.S., 338 U.S. 160, 69 S. Ct. 1302, 93 L. Ed. 1879 (1949).
See 34 NY Jur 2d, Crim L §§ 1999 to 2012; 5 Am Jur 2d, Arrest §§ 44 to 49.
The intrusion on a citizen's freedom may not reach the level of arrest unless the police have probable
cause to believe that a crime has been committed.People v. Battaglia, 82 A.D.2d 389, 442 N.Y.S.2d 316
(4th Dep't 1981), order rev'd on other grounds, 56 N.Y.2d 558, 450 N.Y.S.2d 178, 435 N.E.2d 395 (1982)
(holding that officers who confronted only person found in immediate vicinity of commercial building
where silent burglar alarm had been activated and who patted down defendant and searches of pocket
and vehicle illegal).

2 Dunaway v. New York, 442 U.S. 200, 99 S. Ct. 2248, 60 L. Ed. 2d 824 (1979).
3 Kaupp v. Texas, 538 U.S. 626, 123 S. Ct. 1843, 155 L. Ed. 2d 814 (2003).
4 People v. Yukl, 25 N.Y.2d 585, 307 N.Y.S.2d 857, 256 N.E.2d 172 (1969); People v. Johnson, 112 Misc.

2d 590, 447 N.Y.S.2d 341 (Sup 1981).
5 Draper v. U.S., 358 U.S. 307, 79 S. Ct. 329, 3 L. Ed. 2d 327 (1959); People v. Mena-Coss, 210 A.D.2d 745,

620 N.Y.S.2d 547 (3d Dep't 1994) (probable cause for DUI arrest established where defendant parked
on highway shoulder when officer approached him, defendant's eyes were bloodshot, he had strong odor
of alcohol, and he failed field sobriety tests); People v. Lopez, 160 A.D.2d 167, 553 N.Y.S.2d 330 (1st
Dep't 1990); People v. Duke, 160 A.D.2d 1017, 554 N.Y.S.2d 729 (2d Dep't 1990); People v. Farinaro,
110 A.D.2d 653, 487 N.Y.S.2d 801 (2d Dep't 1985); People v. Cummins, 108 A.D.2d 962, 485 N.Y.S.2d
135 (3d Dep't 1985); Feldman v. Town of Bethel, 106 A.D.2d 695, 484 N.Y.S.2d 147 (3d Dep't 1984);
People v. Farrell, 89 A.D.2d 987, 454 N.Y.S.2d 306 (2d Dep't 1982) (driving under influence of alcohol).
A warrant is not required to arrest a suspect in a public place where there is probable cause to believe
that the suspect has committed a crime, and there is no requirement that probable cause derives from
the suspect's actions at the time of his arrest. People v. Vasquez, 215 A.D.2d 118, 626 N.Y.S.2d 111 (1st
Dep't 1995).
The officer had probable cause to arrest the defendant based not only on the statements made to him by
a passing motorist that the occupants of the vehicle that defendant was operating had just been involved
in a robbery, but also on information received from a radio report. People v. Tyson, 160 A.D.2d 826, 554
N.Y.S.2d 621 (2d Dep't 1990).
There was probable cause to arrest the defendant for possession of narcotics when the defendant arrived
in an automobile with two known drug dealers, entered the apartment that had been raided for drugs the
previous day, fled from the apartment, and gave the police false identification information at the time he
was apprehended. People v. Sbraccia, 92 A.D.2d 628, 459 N.Y.S.2d 921 (3d Dep't 1983).
The police did not have probable cause to arrest the defendant since the arresting officer only knew that
a drug deal had occurred at a prearranged time, which was not witnessed by him, and where there was
no description of the people or the car involved in the transaction. People v. Buffardi, 92 A.D.2d 899,
459 N.Y.S.2d 893 (2d Dep't 1983).

6 People v. Miner, 42 N.Y.2d 937, 397 N.Y.S.2d 999, 366 N.E.2d 1353 (1977); People v. Harris, 224 A.D.2d
711, 639 N.Y.S.2d 427 (2d Dep't 1996); People v. Mercado, 117 A.D.2d 627, 497 N.Y.S.2d 957 (2d Dep't
1986).

7 People v. Ellis, 83 A.D.2d 652, 442 N.Y.S.2d 184 (3d Dep't 1981) (probable cause for arrest where arrest
occurred after defendant's admission of acts).

8 People v. Harris, 224 A.D.2d 711, 639 N.Y.S.2d 427 (2d Dep't 1996).
9 People v. Gomcin, 265 A.D.2d 493, 697 N.Y.S.2d 93 (2d Dep't 1999).
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28 U.S. v. Bosch, 209 F. Supp. 15 (E.D. Mich. 1962).
29 U.S. v. Bosch, 209 F. Supp. 15 (E.D. Mich. 1962).
30 Ng Pui Yu v. U.S., 352 F.2d 626 (9th Cir. 1965).
31 Ng Pui Yu v. U.S., 352 F.2d 626 (9th Cir. 1965).
32 Ng Pui Yu v. U.S., 352 F.2d 626 (9th Cir. 1965).

The fact that defendant, who was the lone person at railroad station, matched the description given to the
police by an informant of two robbery suspects, including the plaid lapel detail on the defendant's coat,
was sufficient probable cause for police officer to arrest the defendant. People v. Crosby, 91 A.D.2d 20,
457 N.Y.S.2d 831 (2d Dep't 1983).
A sufficiently descriptive anonymous phone call matched by police observation may provide probable
cause to arrest. People v. Foster, 83 A.D.2d 282, 443 N.Y.S.2d 835 (1st Dep't 1981).

33 People v. Tejada, 270 A.D.2d 655, 704 N.Y.S.2d 365 (3d Dep't 2000).
34 People v. Tejada, 270 A.D.2d 655, 704 N.Y.S.2d 365 (3d Dep't 2000).
35 People v. Cummins, 108 A.D.2d 962, 485 N.Y.S.2d 135 (3d Dep't 1985); People v. Garcia, 132 Misc.

2d 350, 503 N.Y.S.2d 972 (City Crim. Ct. 1986); People v. Cameron, 73 Misc. 2d 790, 342 N.Y.S.2d
773 (Sup 1973).
The police had probable cause to arrest the defendant after a police dog “ran a track” from the rape
victim's home to the defendant's home where the palm print exemplar which was subsequently given by
the defendant to the police matched an exemplar lifted from the rear deck doorpost leading to the victim's
bedroom. People v. Prahl, 124 A.D.2d 607, 507 N.Y.S.2d 750 (2d Dep't 1986).
The police had probable cause to arrest the defendant since the defendant was observed in a known
narcotics area sitting in a double-parked car talking to several pedestrians, and a short time later, after
the defendant had committed a traffic infraction, a portion of a clear plastic bag containing white powder
was observed in plain view. People v. Piazza, 121 A.D.2d 573, 503 N.Y.S.2d 623 (2d Dep't 1986).
The police had probable cause to arrest the defendant since the first time that the police confronted the
defendant, they knew that the sexual assault of a child occurred within a time period where the defendant
was the only male who had been with the child. People v. Hendrie, 117 A.D.2d 752, 498 N.Y.S.2d 475
(2d Dep't 1986).

36 People v. Valentine, 17 N.Y.2d 128, 269 N.Y.S.2d 111, 216 N.E.2d 321 (1966); People v. Cameron, 73
Misc. 2d 790, 342 N.Y.S.2d 773 (Sup 1973).

37 People v. Russell, 34 N.Y.2d 261, 357 N.Y.S.2d 415, 313 N.E.2d 732 (1974).
The purchase of a holster, in itself, is not sufficient evidence of criminality to permit more than an inquiry.
People v. Johnson, 54 N.Y.2d 958, 445 N.Y.S.2d 146, 429 N.E.2d 824 (1981).

38 People v. Boyd, 78 A.D.2d 225, 434 N.Y.S.2d 221 (1st Dep't 1980).
The police had probable cause to arrest and detain the defendants in order to question them about the
homicide since the defendants admitted that they were present when the victim was shot and had been
hiding in the garage of the victim's residence when they were found by the police investigating the crime.
People v. Whitney, 90 A.D.2d 640, 456 N.Y.S.2d 276 (3d Dep't 1982).

39 People v. Marine, 142 A.D.2d 368, 536 N.Y.S.2d 425 (1st Dep't 1989).
40 People v. Oden, 36 N.Y.2d 382, 368 N.Y.S.2d 508, 329 N.E.2d 188 (1975).

See also People v. Brown, 32 N.Y.2d 172, 344 N.Y.S.2d 356, 297 N.E.2d 94 (1973); People v. Hunter, 30
N.Y.2d 774, 333 N.Y.S.2d 761, 284 N.E.2d 879 (1972); People v. Rivera, 14 N.Y.2d 441, 252 N.Y.S.2d
458, 201 N.E.2d 32 (1964).

41 People v. Gonzales, 86 A.D.2d 634, 446 N.Y.S.2d 342 (2d Dep't 1982).
42 People v. Oden, 36 N.Y.2d 382, 368 N.Y.S.2d 508, 329 N.E.2d 188 (1975).
43 People v. Flores, 276 A.D.2d 710, 714 N.Y.S.2d 528 (2d Dep't 2000).

The fact that the car in which the defendant was riding was parked next to a subway station where a crime
had occurred for a long period before the crime had been committed did not give the police probable
cause to arrest the car's passenger. People v. White, 232 A.D.2d 437, 648 N.Y.S.2d 639 (2d Dep't 1996).

44 People v. Elliotte, 283 A.D.2d 719, 726 N.Y.S.2d 471 (3d Dep't 2001) (motion to suppress granted).
45 People v. Molloy, 22 A.D.2d 814, 254 N.Y.S.2d 769 (2d Dep't 1964), judgment aff'd, 17 N.Y.2d 431, 266

N.Y.S.2d 520, 213 N.E.2d 801 (1965).
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46 People v. Fridell, 79 A.D.2d 1009, 435 N.Y.S.2d 34 (2d Dep't 1981).
47 People v. Rodolitz, 47 Misc. 2d 129, 261 N.Y.S.2d 959 (Dist. Ct. 1965), adhered to on reargument, 48

Misc. 2d 546, 265 N.Y.S.2d 460 (Dist. Ct. 1965).
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who subsequently observed the defendant less than two blocks from the scene of the crime. People v.
Fontaine, 122 A.D.2d 71, 504 N.Y.S.2d 224 (2d Dep't 1986).
The police had probable cause to arrest the defendant where the victim gave the arresting officers a
detailed description of the robber and of the car used in the robbery, including its license plate number,
and shortly after the robbery, the police were able to locate the car at the residence of the registered owner
who gave the police permission to search his apartment where the defendant was found hiding in a closet.
People v. Sanchez, 117 A.D.2d 685, 498 N.Y.S.2d 426 (2d Dep't 1986).

62 People v. Phillips, 120 A.D.2d 621, 502 N.Y.S.2d 229 (2d Dep't 1986) (eyewitness's identification of
defendant in restaurant, following witness's providing detailed description of defendant, sufficient to
establish probable cause to arrest); People v. Nelson, 79 A.D.2d 171, 436 N.Y.S.2d 505 (4th Dep't 1981)
(abrogated by, People v. Cintron, 199 A.D.2d 526, 606 N.Y.S.2d 52 (2d Dep't 1993)).

63 People v. Bellinger, 74 N.Y.2d 633, 541 N.Y.S.2d 975, 539 N.E.2d 1103 (1989).
64 People v. Talbert, 107 A.D.2d 842, 484 N.Y.S.2d 680 (3d Dep't 1985).
65 People v. Hoff, 110 A.D.2d 782, 487 N.Y.S.2d 851 (2d Dep't 1985).
66 Kelly v. State, 105 A.D.2d 905, 482 N.Y.S.2d 70 (3d Dep't 1984).
67 See People v. Jackson, 52 A.D.3d 1318, 860 N.Y.S.2d 368 (4th Dep't 2008).
68 People v. Finch, 2014 WL 1883961 (N.Y. 2014).
69 People v. Miranda, 27 N.Y.3d 931, 30 N.Y.S.3d 600, 50 N.E.3d 224 (2016).

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government
Works.
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§ 4:6. Probable cause—Flight as basis
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West's Key Number Digest

• West's Key Number Digest, Arrest 63.3

In People v. Cintron, 304 A.D.2d 454, 758 N.Y.S.2d 636 (1st Dep't 2003), police officers had reasonable suspicion to pursue
a suspect where the suspect was similar to a description with the alleged perpetrator of a nearby robbery and was in close
proximity to where the robbery occurred. When the officers attempted to contact the individual, he avoided police contact and
fled rapidly after the police said stop. However, flight does not always indicate a basis of probable cause, notwithstanding the
First Department's holding in Cintron.

The fact that an accused flees from the scene is not sufficient to establish probable cause. 1  The defendant's flight, where there
is nothing to establish that a crime has been or is being committed, is an insufficient basis for seizure. 2

A person's flight while being questioned by a police officer does not constitute a crime. 3  However, while a citizen need not
cooperate with police officers, and may flee when questioned, 4  police pursuit may be justified where the police approach
a citizen based on a founded suspicion that criminal activity is afoot, and that person runs away immediately upon their
approach. 5  Thus, flight before inquiry by police officers may not be equated with the exercise of the right not to respond, but
may be considered an escalating factor authorizing a greater level of police intrusion. 6  Pursuit is justified only if an officer is
endeavoring to complete the arrest of an individual for whom there exists probable cause to believe that he or she has committed
or is about to commit a crime. 7

Each situation is, however, unique and depending on the other facts and circumstances surrounding the flight, the flight itself
is certainly an element to be considered in determining probable cause. 8  Thus, probable cause is established where a police
officer is reliably informed that the accused has committed a crime and is in flight. 9
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The warrantless arrest of the defendant was justified since, after the police investigation and the informant's statement, the
police had probable cause to believe that the defendant had murdered the victim where there were exigent circumstances which
included the combined savagery of the crime, the late weekend hour, and the fact that the defendant had told the informant that
he was going to flee the jurisdiction. 10

Even where the police did not initially have probable cause to arrest, evidence legally recovered during the course of the flight
may furnish probable cause. 11

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes

1 People v. Felton, 78 N.Y.2d 1063, 576 N.Y.S.2d 89, 581 N.E.2d 1344 (1991); People v. Bennett, 170
A.D.2d 516, 566 N.Y.S.2d 316 (2d Dep't 1991).
For a discussion on flight as basis for probable cause, see 34 NY Jur 2d, Crim L § 2010.

2 People v. Felton, 78 N.Y.2d 1063, 576 N.Y.S.2d 89, 581 N.E.2d 1344 (1991); People v. Chestnut, 91
A.D.2d 981, 457 N.Y.S.2d 573 (2d Dep't 1983).

3 People v. Felton, 78 N.Y.2d 1063, 576 N.Y.S.2d 89, 581 N.E.2d 1344 (1991); People v. Jones, 108 Misc.
2d 574, 438 N.Y.S.2d 75 (City Ct. 1981).

4 People v. Leung, 68 N.Y.2d 734, 506 N.Y.S.2d 320, 497 N.E.2d 687 (1986); People v. Howard, 50 N.Y.2d
583, 430 N.Y.S.2d 578, 408 N.E.2d 908 (1980); People v. Johnson, 186 A.D.2d 420, 588 N.Y.S.2d 288
(1st Dep't 1992).

5 People v. Leung, 68 N.Y.2d 734, 506 N.Y.S.2d 320, 497 N.E.2d 687 (1986); People v. Cox, 210 A.D.2d
497, 620 N.Y.S.2d 459 (2d Dep't 1994) (probable cause for arrest was established when officers observed
gun in hand of defendant who fled upon seeing police car); People v. Thomas, 201 A.D.2d 316, 607
N.Y.S.2d 632 (1st Dep't 1994) (officer had reasonable suspicion to approach defendant whom he saw
hand something to known drug offenders and flight by defendant justified pursuit by officer to defendant's
apartment where drugs were found); In re Dalmin M., 201 A.D.2d 343, 607 N.Y.S.2d 637 (1st Dep't
1994) (flight by defendant who matched description of suspect in attempted armed robbery committed
nearby and a short time earlier justified pursuit); People v. Johnson, 186 A.D.2d 420, 588 N.Y.S.2d 288
(1st Dep't 1992).

6 People v. Johnson, 186 A.D.2d 420, 588 N.Y.S.2d 288 (1st Dep't 1992).
7 People v. Valo, 92 A.D.2d 1004, 461 N.Y.S.2d 507 (3d Dep't 1983); People v. Jones, 108 Misc. 2d 574,

438 N.Y.S.2d 75 (City Ct. 1981).
Police officers had probable cause to arrest the defendant who immediately fled after the police officers
approached the defendant and identified themselves, since the evidence of the defendant's flight along
with the recovery of a gun from the bushes elevated the officers' suspicions to the level of probable cause
to arrest. People v. Leung, 116 A.D.2d 666, 497 N.Y.S.2d 734 (2d Dep't 1986), order aff'd, 68 N.Y.2d
734, 506 N.Y.S.2d 320, 497 N.E.2d 687 (1986).
The police lacked probable cause to arrest a defendant for resisting arrest, when apprehended while
fleeing from an unauthorized arrest for suspected possession of an open beer bottle on public premises,
where defendant had been standing in an alley clearly marked as private property. People v. Bobo, 191
Misc. 2d 118, 740 N.Y.S.2d 793 (Dist. Ct. 2002).

8 Peters v. New York, 392 U.S. 40, 88 S. Ct. 1912, 20 L. Ed. 2d 917 (1968); People v. Manners, 120
A.D.2d 680, 502 N.Y.S.2d 99 (2d Dep't 1986) (rape defendant's flight with crowd in pursuit plus citizen's
information sufficient to give arresting officer probable cause to arrest); People v. Sbraccia, 92 A.D.2d
628, 459 N.Y.S.2d 921 (3d Dep't 1983); People v. Mayes, 90 A.D.2d 879, 456 N.Y.S.2d 531 (3d Dep't
1982).
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9 People v. Schneider, 58 A.D.2d 817, 396 N.Y.S.2d 272 (2d Dep't 1977).
10 People v. Burr, 70 N.Y.2d 354, 520 N.Y.S.2d 739, 514 N.E.2d 1363 (1987).
11 People v. Defares, 209 A.D.2d 875, 619 N.Y.S.2d 375 (3d Dep't 1994) (although police officers initially

had subjective intent to make arrest without probable cause, officers' intervening discovery of cocaine in
bag thrown away by defendant during flight furnished probable cause).
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Works.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977127747&pubNum=0000602&originatingDoc=I7c0deb7cf6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987132354&pubNum=0000578&originatingDoc=I7c0deb7cf6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994233952&pubNum=0000602&originatingDoc=I7c0deb7cf6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Armistead, Mary 6/8/2020
For Educational Use Only

§ 4:7.Probable cause—Reliance on informer, 1 Criminal Procedure in New York § 4:7 (2d)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

1 Criminal Procedure in New York § 4:7 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 4. Arrest without a Warrant

§ 4:7. Probable cause—Reliance on informer

References

West's Key Number Digest

• West's Key Number Digest, Arrest 63.4(7.1)
• West's Key Number Digest, Arrest 63.4(8)

It is well established that information given to police by a citizen informant and based on the informant's personal observations
will provide police with probable cause. Such was the case in People v. Johnson, 19 A.D.3d 1163, 796 N.Y.S.2d 807 (4th Dep't
2005), leave to appeal denied, 5 N.Y.3d 829, 804 N.Y.S.2d 43, 837 N.E.2d 742 (2005) where a citizen informant provided the
police with reasonable cause to believe that weapons were in a vehicle where the defendant was sitting and together with the
sudden flight from the vehicle furnished reasonable suspicion that the defendant had committed a crime. However, a citizen
informant is considered different from a police informer who is trying to alleviate a criminal record or who he himself has a
substantial criminal background.

Information received from an informer is necessarily hearsay. There is no presumption that an informant speaks with personal
knowledge. 1  However, hearsay may be used in the formulation of probable cause to support an arrest without a warrant. 2  An
informant's basis of knowledge may be based on hearsay if that hearsay comes from a reliable source. 3  The hearsay is not being
invoked to determine the innocence or guilt of the accused at trial. Rather, it is an element to be considered upon a probable-
cause inquiry. 4  Where an informant's tip describes a criminal enterprise in minute detail, the exactness of the language of the tip
itself can serve to negate the inference that the informant is relying on mere rumor or conjecture. 5  A warrantless arrest will be
sustained when the police observe conduct suggestive of, or directly involving, the criminal activity about which an informant
who does not indicate the basis for knowledge has given information to the police, or when the information furnished about the
criminal activity is so detailed as to make clear that it must have been based on personal observation of that activity. 6

There is no probable cause to arrest a defendant where the officer has not seen the accused commit a crime in his or her presence
and the reliability of the informant is contested at the trial, even though the district attorney makes an independent verification
of the informant's story. 7
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One of the methods to establish the reliability of the information provided by an informant is to establish that on past occasions,
the informant provided accurate information. 8  It is not always clear what past experience will qualify an informant as “reliable,”
but it may be established that on several previous occasions, the informant supplied information that subsequently proved to be
accurate. 9  The fact that an informant has demonstrated general reliability in the past, however, is no index of the reliability of
the specific information he or she passes on, since the informant may have received it from a totally unreliable source. 10  To be
considered “reliable,” an informant need not be a disinterested public-spirited citizen. 11  The criminal record of an informant
does not necessarily render him or her unreliable. 12

Absent a showing that an informant has given truthful information in the past, veracity may be established by the police
independently observing incriminating details which corroborate the informant's story or by the existence of a relationship
between the informant and the police so that the informant is aware that it will not be in his or her best interest if the information
is untrue. 13  The observed corroborating facts need not establish probable cause by themselves; it is sufficient if they are an
unusual and inviting explanation, although they may be as consistent with innocence as with criminal activity. 14

For the person of unsavory reputation, a court must inquire into his or her basis of knowledge and veracity. 15  The “basis of
knowledge” is satisfied if the informant has witnessed the facts that he or she asserts. 16

Admissions against penal interest are alone sufficient to show an informant's veracity for purposes of determining probable
cause. 17

The veracity and reliability of a known, disclosed citizen is not to be evaluated under the same standards as that of a paid or
anonymous informer. 18  A citizen's reliability, as differentiated from that of a paid or anonymous informant, is assumed, since
the informant could be prosecuted if the report is a fabrication. 19  A citizen informer will be presumed reliable even though
the absence of the informant makes it impossible to verify that the informant existed or gave the information ascribed. 20  In
fact, police officers have a right to rely on information furnished by private citizens who report crimes that they have witnessed
or were perpetrated against them. 21

An informant's employment status as an employee of the Department of Housing Preservation and Development who came to
the precinct to report that trespassers were present in an apartment in a building owned by the department provided sufficient
support for the inference that the informant's knowledge that an apartment was legally vacant was based on personal familiarity
with the legal status of the apartments owned by the informant's employer or on information gleaned from an equally reliable
source such as another employee with such familiarity of department records. 22

Where an unknown informant provides the police with a detailed description of a person alleged to be carrying a concealed
weapon, they may approach the suspect and, if the description checks out, stop him or her to make an inquiry. 23  They may not,
however, frisk the person unless they have additional information indicating the presence of a weapon, such as a bulge, that
suggests the existence of a gun. 24  The officer may feel the bulge, but he or she gains no automatic right to compel production
of the object causing the bulge. 25

Where the police receive a vague physical description given by an unknown informant, then stop a defendant forcibly at
gunpoint, the court held that this is an improper and unconstitutional seizure of the defendant's person. 26

In the 1964 U.S. Supreme Court case of Aguilar v. State of Texas, 27  the Court set forth a two-prong test. The test provided
that when the basis for arrest depended on the information provided by an informer, it had to appear on the record that (1) some
of the underlying circumstances from which the informant concluded the illegal activities were taking place, and (2) some of
the underlying circumstances from which the officer concluded that the informant was credible or reliable. However, Aguilar
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was abrogated in the 1983 case of Illinois v. Gates, 28  where the Court abandoned the two-prong test and substituted it with the
“totality of circumstances” approach that traditionally has informed probable cause determinations.

In New York, it must be shown that the informant disclosed a sufficient basis for his or her knowledge, and that the informant
was reliable. 29  In order to satisfy the “basis of knowledge” prong, the informant need not have personally viewed the criminal
activity. 30  Rather, what is required is information of such quality, considering its source and the circumstances in which it
came into possession of the informant, that a reasonable observer would be warranted in determining that the basis of the
informant's knowledge was such that it led logically to the conclusion that a crime had been committed by the defendant. 31  If
an informant carefully describes the underlying circumstances in which he or she obtains the information, and the description
of the circumstances clearly indicates that the informant speaks with personal knowledge of the event he or she relates, the
“basis of knowledge” requirement is satisfied. 32  If an informant's prior tips are the basis for other arrests and convictions in
a number of cases, the informant accurately describes the defendant and where the defendant can be found, and the arresting
officer observes the defendant involved in what appears to be the criminal activities described by the informant, the reliability
of the informant and the reliability of the information have been established. 33

Where the police officer obtains the information from an identified citizen as differentiated from a paid or anonymous informant,
it is not necessary that the citizen provide the officer with information connecting the defendant with a crime so long as the
information furnished provides probable cause. 34

Absent an eyewitness account by the informant, his or her basis of knowledge may be verified by police investigation that
corroborates the defendant's actions or that develops information consistent with detailed predictions by the informant. 35  Where
the information provided is derived solely from hearsay, and there is no indication of the source of the hearsay, it is impossible
to determine the informant's basis of knowledge; and the evidence is, therefore, insufficient to establish probable cause. 36

The basis of knowledge requirement was not satisfied where the information provided by a citizen informant contained no
statement that it was based on personal knowledge despite the prosecution's claim that the informant's twin brother was the
source of the information, since even assuming such was the case, the informant's basis of knowledge still had to be demonstrated
inasmuch as this information constituted double hearsay, especially where the information itself was not sufficiently detailed to
permit a reasonable inference that it was based on the brother's personal knowledge. 37  The court noted that had the information
related to the police by the informant described the crime in minute detail, it would have dispelled any inference that he, or the
brother, was relying on mere rumor or conjecture and would have been an independent basis on which to predicate a finding
that it was derived from personal observation. 38

A police officer may not safely rely, without investigation, on an anonymous telephone caller's complaint as a basis for arresting
citizens. 39  However, the combination of an informer's tip and corroborative evidence obtained by police investigation may be
sufficient to establish probable cause, even though each alone would not. 40  An informant's tip may be sufficiently credible
if the government relates the circumstances under which the informant received the information, if the tip includes detailed
descriptions of criminal activities of the defendant, or if independent investigation by government agents corroborates some of
the information. 41  The purpose of this inquiry is to guarantee that the informant is relying on something more substantial than
a casual rumor circulating in the underworld or an accusation based merely on an individual's general reputation. 42

Detailed information provided by a disclosed victim who called the police to report that he had been sodomized and stabbed by
a man who was sleeping in a white van parked outside the victim's residence was quickly determined to be correct and, when
coupled with the defendant's appearance and statements upon exiting the vehicle, provided probable cause to believe that the
defendant had perpetrated an action of violence on the victim warranting the defendant's warrantless arrest. 43
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Footnotes

1 People v. Elwell, 50 N.Y.2d 231, 428 N.Y.S.2d 655, 406 N.E.2d 471 (1980).
For a discussion of reliance on informer, see 34 NY Jur 2d, Crim L § 2005; 5 Am Jur 2d, Arrest § 46.

2 Draper v. U.S., 358 U.S. 307, 79 S. Ct. 329, 3 L. Ed. 2d 327 (1959); People v. Beruvais, 231 A.D.2d
733, 648 N.Y.S.2d 117 (2d Dep't 1996).

3 People v. Campbell, 215 A.D.2d 120, 626 N.Y.S.2d 462 (1st Dep't 1995), order aff'd, 87 N.Y.2d 855, 638
N.Y.S.2d 598, 661 N.E.2d 1380 (1995).
The prosecution must show the reliability of the informant and the basis of his or her knowledge. People
v. Wilkinson, 5 A.D.3d 512, 773 N.Y.S.2d 111 (2d Dep't 2004), leave to appeal denied, 2 N.Y.3d 809,
781 N.Y.S.2d 308, 814 N.E.2d 480 (2004).

4 Draper v. U.S., 358 U.S. 307, 79 S. Ct. 329, 3 L. Ed. 2d 327 (1959).
The police did not have probable cause for the warrantless arrest of the accused, where an informant had
not told officers that he saw the accused in possession of drugs, nor did the warrant application state the
informant's “basis of knowledge” indicating that the information was not so detailed as to make clear
that it was based on personal observation. People v. Bigelow, 105 A.D.2d 1110, 482 N.Y.S.2d 397 (4th
Dep't 1984), order aff'd, 66 N.Y.2d 417, 497 N.Y.S.2d 630, 488 N.E.2d 451 (1985).

5 People v. Rodriguez, 52 N.Y.2d 483, 438 N.Y.S.2d 754, 420 N.E.2d 946 (1981).
6 People v. Elwell, 50 N.Y.2d 231, 428 N.Y.S.2d 655, 406 N.E.2d 471 (1980); People v. Boria, 204 A.D.2d

652, 612 N.Y.S.2d 80 (2d Dep't 1994) (probable cause established where reliable informant wearing a
wired transmitter bought cocaine with premarked money; informant was observed from both surveillance
van and unmarked police car; and officers' observations confirmed informant's information); People v.
Jones, 172 A.D.2d 265, 568 N.Y.S.2d 88 (1st Dep't 1991) (drug sale coupled with defendant's flight
providing probable cause for arrest).

7 People v. Foster, 91 A.D.2d 1046, 458 N.Y.S.2d 645 (2d Dep't 1983) (acting solely on information of
confidential informant as not constituting probable cause to arrest defendant); People v. Yen Dong, 47
Misc. 2d 726, 263 N.Y.S.2d 102 (City Crim. Ct. 1965), order aff'd, 50 Misc. 2d 120, 269 N.Y.S.2d 529
(App. Term 1966).
A police officer's observations of defendant engaging in an apparent drug transaction could establish
probable cause to arrest defendant independent of information provided by a confidential informant,
making a Darden hearing unnecessary. This was not a case where there was insufficient evidence to
establish probable cause apart from the testimony of the arresting officer as to communications received
from the informant. People v. Farrow, 98 N.Y.2d 629, 745 N.Y.S.2d 752, 772 N.E.2d 1110 (2002).

8 McCray v. State of Ill., 386 U.S. 300, 87 S. Ct. 1056, 18 L. Ed. 2d 62 (1967).
A sufficient showing was made of the basis of an informant's knowledge, where the police officer
testified that the confidential informant had assisted him in at least half-dozen prior investigations, that the
information provided by the informant led to arrest and convictions in such cases, and that the informant
had personal knowledge of alleged criminal activity because he was originally offered a “contract” to
kill an individual. People v. Evans, 106 A.D.2d 527, 483 N.Y.S.2d 339 (2d Dep't 1984).
The reliability of a confidential informant was established where the detective testified that he had known
and used the informant over a period of 10 years, and on five to 10 occasions, the information provided
by the informant had been of material assistance in criminal investigations. People v. Bing, 131 Misc. 2d
62, 499 N.Y.S.2d 313 (County Ct. 1985), judgment aff'd, 146 A.D.2d 178, 540 N.Y.S.2d 247 (2d Dep't
1989), order aff'd, 76 N.Y.2d 331, 559 N.Y.S.2d 474, 558 N.E.2d 1011 (1990) and order aff'd, 76 N.Y.2d
331, 559 N.Y.S.2d 474, 558 N.E.2d 1011 (1990).

9 U.S. v. Perry, 380 F.2d 356 (2d Cir. 1967); People v. Rodriguez, 52 N.Y.2d 483, 438 N.Y.S.2d 754, 420
N.E.2d 946 (1981).

10 People v. Elwell, 50 N.Y.2d 231, 428 N.Y.S.2d 655, 406 N.E.2d 471 (1980).
11 People v. Rodriguez, 52 N.Y.2d 483, 438 N.Y.S.2d 754, 420 N.E.2d 946 (1981).
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even though officer observed a man exactly fitting informant's description holding what could have been
a credit card).

40 Whiteley v. Warden, Wyo. State Penitentiary, 401 U.S. 560, 91 S. Ct. 1031, 28 L. Ed. 2d 306 (1971);
People v. Crespo, 207 A.D.2d 668, 616 N.Y.S.2d 32 (1st Dep't 1994) (probable cause established where
arresting officer acted on information supplied by fellow officer, and arresting officer immediately
observed defendant, who matched description supplied by fellow officer, leave park where fellow officer
had observed defendant participate in drug transaction); People v. Jiminez, 200 A.D.2d 889, 607 N.Y.S.2d
443 (3d Dep't 1994) (probable cause established where officer heard codefendant call defendant “supply
man,” and informant twice received drugs shortly after defendant left codefendant's home).

41 U.S. v. Shkoza, 406 F. Supp. 1065 (S.D. N.Y. 1975).
42 Spinelli v. U.S., 393 U.S. 410, 89 S. Ct. 584, 21 L. Ed. 2d 637 (1969) (abrogated by, Illinois v. Gates,

462 U.S. 213, 103 S. Ct. 2317, 76 L. Ed. 2d 527 (1983)) (note that Spinelli was abrogated by Illinois v.
Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 L. Ed. 2d 527 (1983) where the Supreme Court abandoned the
two-pronged test and substituted it with the “totality of the circumstances” approach).

43 People v. Waite, 243 A.D.2d 820, 663 N.Y.S.2d 901 (3d Dep't 1997).

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government
Works.
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Anonymous tips to establish reasonable cause for arrest and/or appropriate seizure of a defendant are particularly tenuous
when establishing reasonable cause. As the Court of Appeals stated in People v. Moore, 6 N.Y.3d 496, 814 N.Y.S.2d 567, 847
N.E.2d 1141 (2006), an anonymous tip cannot provide reasonable suspicion to justify a seizure unless the tip contains predictive
information such as information suggestive of criminal behavior so that the police can test the reliability of the tip.

An unidentified informant's tip that the defendant was present in the crowd at a jazz festival and that the defendant had been
identified as the murder suspect in a recent newspaper article did not, together with the newspaper article, provide the police
with probable cause to arrest the defendant where there was no separate basis supporting the reliability of the information
provided by the informant. 1

The prosecution failed to establish the existence of an informant such that the information derived from the informant could
not be used to establish probable cause to arrest the defendant, where the officer identified the informant by name but none
of the police records the officer produced contained the name or photograph of the informant, and where efforts to locate the
informant were perfunctory. 2

The detective had probable cause to arrest the defendant since the informant's reliability was established by the fact that a
meeting he had with the defendant at a Laundromat took place exactly as he had told the police as well as the report of the
informant which sufficiently described the entire transaction. 3

Oral and written statements given by an informer provided the probable cause needed to justify the arrest of the defendant
on a homicide charge, where the information contained in those statements, indicating the informant's exact knowledge of
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circumstances relating to the incident and the fact that the informant's statement was against his own penal interest, was
sufficiently detailed to indicate both his reliability as an informant and the basis of his knowledge. 4

An informant's tip that described a different vehicle and quite possibly a different individual did not provide probable cause
to sustain a warrantless arrest. 5

In a prosecution for kidnapping, both the informant who had no criminal record and who was an upstanding citizen particularly
concerned that the abducted child be found, and the source of the informant's information, personal observation, were considered
reliable. 6

An informant's identification of a suspect's photograph in an array constitutes probable cause to arrest the subject. 7

Information provided by an informant was sufficiently reliable to give police probable cause to arrest the defendant without
a warrant on suspicion of drug possession, where, after the informant was arrested for the sale of a controlled substance, he
identified the defendant as his supplier and advised the police that every day for the preceding two weeks, he had driven to
another city to pick up the defendant, returned with him to his apartment, and sold heroin brought by the defendant while
the defendant waited, which admission was against the informant's penal interests and was corroborated to some extent by
monitored telephone conversations between the defendant and the informant. 8
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The establishment of probable cause concerning the exchange of illegal narcotics can be established on the same level as for
any other criminal offense.(See People v. Richardson, 27 A.D.3d 1168, 810 N.Y.S.2d 759 (4th Dep't 2006).

The level of drug trafficking in our society is extreme enough so that no longer is the mere possession of a glassine envelope
and passage of it in a street encounter likely to be an innocent act. Rather, it is more likely to be the hallmark of an illicit
drug exchange. 1  Accordingly, the observation of a trained drug enforcement officer, who observes the exchange of a glassine
envelope in a high drug trafficking area, may give rise to probable cause to believe that a crime is being committed. 2  As a
matter of law, an inference of probable cause to make a narcotics arrest arises when a trained and experienced police officer
observes the delivery of one or more glassine envelopes in an area notorious for narcotics activity. 3  It then becomes a question
for those courts with fact-finding power to find whether, as a question of fact, probable cause existed. 4

There are certain circumstances enumerated by the court which, when added to the exchange of a glassine envelope, would give
rise to a finding of probable cause. 5  These circumstances are: (1) the exchange of money; (2) evidence of furtive or evasive
behavior on the part of the participants; or (3) the exchange occurs in an area rampant with narcotics activities, which is proven
by competent evidence. 6

Probable cause to arrest the defendant was present where the police observed the defendant on a deserted street of commercial
stores, and they could see a portion of the defendant's behavior over a half-hour period, observing the defendant moving up and
down the street, and giving attention to one particular store. The police knew the configuration of the store and observed the
defendant enter an outside stairway that led to a basement room of that store, and then observed the defendant and another person
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carrying boxes, apparently coming from the basement room of the store. At that point, the police acted properly in moving in
on the pair and making the arrest, and statements subsequently taken were admissible and should not have been suppressed. 7

There is no single factor, not even observing an item exchanged, that is dispositive on the issue of whether probable cause exists
to arrest a suspected drug trafficker, and there is no talismanic number of transactions that must be observed before the police
have established probable cause to arrest a suspected drug trafficker. 8

For a court to analyze a street encounter and apply the “‘fluid concept’” of probable cause necessary in the drug trade, the
court must rely on an officer's expertise in narcotics cases as well as the nature of certain neighborhoods and changing trends
in marijuana and narcotics use and sale. 9

The delivery of the glassine envelope, which is the “hallmark” of the drug transaction, in an area notorious for narcotics activities,
may rise to probable cause for purposes of arresting the defendant. 10  The observation by the police of an exchange between
the defendant and another person of a small object and United States currency is not sufficient to establish probable cause to
arrest the defendant. 11

Probable cause to arrest existed where the arresting officer saw the defendant remove a quantity of glassine envelopes out of a
bag he was carrying and then put them back before placing them underneath the front seat of a van, after which the defendant
kept stopping and turning around while walking, and where the officer had over five-years' experience, had made over 1,200
arrests and was assigned to a specialized narcotics unit at the time of the defendant's arrest, and had received instructions in
recognizing packaging of both heroin and cocaine. 12

A police officer experienced in making narcotics-related arrests, including arrests in the neighborhood in which she was working
at the time of the defendant's arrest, had probable cause to arrest the defendant for possession of a controlled substance with
intent to sell, even though the officer could not discern the exact nature of the objects she observed being transferred by the
defendant in exchange for money. 13

A detective's observation of a single drug transaction supported a finding of probable cause to arrest for a narcotics offense where
he observed one participant handle an unidentified object in a manner typical of a drug sale and the other participant subsequently
and furtively conceal a plastic bag among nearby cinder blocks and an exchange of currency, all of which occurred in a drug-
prone location, and where the detective was an experienced officer trained in the investigation and detection of narcotics. 14
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556, 450 N.Y.S.2d 489 (1st Dep't 1982).
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594, 435 N.Y.S.2d 679, 416 N.E.2d 1015 (1980); People v. Schlaich, 218 A.D.2d 398, 640 N.Y.S.2d 885
(1st Dep't 1996); People v. Alston, 84 A.D.2d 737, 444 N.Y.S.2d 76 (1st Dep't 1981).

11 People v. Bennett, 170 A.D.2d 516, 566 N.Y.S.2d 316 (2d Dep't 1991).
12 People v. Hall, 234 A.D.2d 478, 651 N.Y.S.2d 575 (2d Dep't 1996).
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1 Criminal Procedure in New York § 4:10 (2d)
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Part 1. Practice and Forms

Chapter 4. Arrest without a Warrant

§ 4:10. Probable cause—Radio transmissions,
fellow officer rule, and computer records
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An arresting officer may rely on the information received from another police officer, particularly in a situation where that first
police officer observed criminal conduct such as a drug transaction. (See People v. Bass, 15 A.D.3d 287, 789 N.Y.S.2d 498 (1st
Dep't 2005), leave to appeal denied, 4 N.Y.3d 851, 797 N.Y.S.2d 425, 830 N.E.2d 324 (2005)).

The “fellow officer rule” provides that even if an arresting officer lacks personal knowledge sufficient to establish probable
cause, the arrest is lawful if the officer acts on the direction of, or as a result of, communication with a superior or fellow officer
or another police department provided that the police as a whole possess information sufficient to constitute probable cause to
make the arrest. 1  Thus, law enforcement authorities may properly rely and act on a police radio bulletin, and where the bulletin
establishes probable cause, an arrest and subsequent search is authorized. 2  The rule also applies to information received by
the police from an auxiliary officer. 3

The fellow officer rule does not apply to a situation in which the arresting officer relies on information provided by a confidential
informant rather than a fellow officer. 4

When an arresting officer receives a radio transmission from another officer concerning a crime in progress, the reliability of the
information conveyed may be assumed by the officer in the field. 5  This police conduct is countenanced because the sender's
knowledge is imputed to the receiver and, when the receiver acts, he or she presumptively possesses the requisite probable
cause. 6  However, not only must the bulletin on its face establish probable cause, but the sender must have possessed probable
cause at the time the bulletin is dispatched. 7
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The presumption of probable cause is rebutted only when the defendant can make a specific challenge to the knowledge of the
sender. 8  Thus, if information conveyed to a police officer via a radio transmission from another officer would be sufficient
to constitute probable cause, then, absent a specific challenge by the defendant to its reliability, the suppression court may
also assume it to be reliable; and the prosecution, upon proving the contents of the transmission, has satisfied its burden of
establishing probable cause to make the arrest. 9  However, although a radio transmission furnishes prima facie probable cause
to arrest, this presumption disappears when challenged by a suppression motion which requires the prosecution to demonstrate
that the sender had probable cause, or that the independent observations of the officers at the scene of the arrest were sufficient
to justify the action taken. 10  In a suppression hearing, the prosecution has no duty to produce the sender of the transmission to
establish his or her knowledge. 11  Nonetheless, when the police make an arrest based solely on a radio-transmitted description,
the prosecution must establish probable cause at a suppression hearing through testimony by the arresting officer concerning
the details of the communicated description. 12  While testimony that the person arrested matched the suspect's description is
insufficient to meet that burden, 13  a radio transmission to an officer is sufficient to establish probable cause to stop the defendant
if it includes a detailed description of the defendant and his location and indicates that the defendant has committed a crime. 14

When making a probable cause determination, the court may rely on the arresting officer's hearsay testimony alone since there
is no need for the prosecution to also produce the undercover officer to support a finding of probable cause. 15

Communications from a police officer with probable cause to arrest the defendant based on the officer's personal observation of
a drug sale in progress could be relied on by the second officer who continued surveillance of the defendant and the defendant's
customer when they left the first officer's view. 16  Where the knowledge of an officer who later provides information to an
arresting officer is based on his first-hand observation of the defendant committing the crime, the prosecution is not required
to produce that officer at the suppression hearing, but may rely instead on the testimony of one of the arresting officers in
establishing probable cause. 17

An officer was entitled to detain the defendant and the codefendant to determine their involvement in a shooting where the
sound of gunshots and the crowd's movement toward the fleeing codefendant provided the transmitting officer with reasonable
suspicion to pursue the defendant, after which the apprehending officer was entitled to rely on the information provided by his
fellow officer transmitted over the radio. 18

An undercover officer's statement by radio transmission to the arresting officer that he had made a “positive observation”
adequately communicated the nature of the conduct he observed, given the arresting officer's testimony that such phrase was
commonly used among police officers to indicate an exchange of drugs for money, and that she had understood it to mean that
the undercover officer had personally witnessed the exchange. 19

Under the fellow officer rule, the police in another state who had received a report from New York officers to be on the lookout
for the defendant at a particular residence had probable cause to arrest the defendant as he drove away from that residence,
where the officers who sent the report were acting on a statement given to them by the victim and eyewitness of the attack,
such that probable cause could be imputed to the out-of-state officer who was acting at the direction of a New York officer
who had the requisite probable cause. 20

Evidence was sufficient to establish that there was probable cause to arrest the defendant where the arresting officers were acting
pursuant to a radio transmission received from an undercover officer who personally observed the defendant's participation in
the drug transaction for which he was arrested. 21

The radio transmission provided the police with sufficient information to lawfully attempt to stop the automobile and question
the defendant where the defendant fled at a high speed and hit another police car, the codefendant then attempted to escape on
foot, money was seen blowing out of the car, and a gun was found in plain view by the defendant's feet. 22
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Police officers may similarly rely on computer records in determining whether there is probable cause to arrest someone. 23

However, where the defendants are arrested on the basis of a mistaken police computer record which has not been corrected for
three months, police reliance on the records is unreasonable and unacceptable. 24

The court held that when the accuracy of a computer printout is challenged but is not disproved by the defense, the fact that the
accuracy of the printout is challenged does not establish probable cause at a suppression hearing. 25

An arrest made in reliance on the computerized criminal record file of the defendant, which showed as outstanding a parole
violation warrant which had, in fact, been executed nine months before and vacated four months before the arrest, was made
without probable cause. 26

The Appellate Division affirmed a trial judge ruling where the police officers, upon receiving radio description of an armed
robber stopped an individual who matched the description. It was observed by the police that he was walking at an angle and
that is left bicep was stiff by his side, his left forearm was held to his waist and as such the officer, based on his experience,
believed that the individual was carrying a handgun which was later confirmed following a frisk. It was clear to the Appellate
Division that reasonable suspicion justified the frisk and as such probable cause followed in the arrest of the defendant. 27

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes

1 People v. Ramirez-Portoreal, 88 N.Y.2d 99, 643 N.Y.S.2d 502, 666 N.E.2d 207 (1996); People v. Miller,
242 A.D.2d 896, 662 N.Y.S.2d 886 (4th Dep't 1997).
Ghost officer's observation of defendant in contact with undercover officer followed by undercover
officer's prearranged positive buy signal provided probable cause. People v. Patnelli, 276 A.D.2d 256,
713 N.Y.S.2d 727 (1st Dep't 2000).
People v. Wilkinson, 5 A.D.3d 512, 773 N.Y.S.2d 111 (2d Dep't 2004), leave to appeal denied, 2 N.Y.3d
809, 781 N.Y.S.2d 308, 814 N.E.2d 480 (2004).
The fellow officer rule applies whenever an arresting officer indicates that he acted as a result of
communication with a fellow officer or another police department, provided that the police as a whole
were in possession of information sufficient to constitute probable cause to make the arrest. People v.
Robinson, 8 A.D.3d 131, 779 N.Y.S.2d 40 (1st Dep't 2004), leave to appeal denied, 3 N.Y.3d 680, 784
N.Y.S.2d 19, 817 N.E.2d 837 (2004).

2 People v. Lypka, 36 N.Y.2d 210, 366 N.Y.S.2d 622, 326 N.E.2d 294 (1975); People v. Perez, 207
A.D.2d 690, 616 N.Y.S.2d 360 (1st Dep't 1994) (probable cause established where defendant matched
undercover officer's radioed detailed description, even though arrest was directed by sergeant lacking
personal knowledge of facts in the transmission); People v. Love, 204 A.D.2d 97, 610 N.Y.S.2d 958 (1st
Dep't 1994), order aff'd, 84 N.Y.2d 917, 620 N.Y.S.2d 809, 644 N.E.2d 1365 (1994) (warrantless entry
into hotel room justified where radio transmission described “a man with a gun” in a specific room in a
specific hotel, and women in room tried to slam the door shut before the officers could enter); People v.
Washington, 87 N.Y.2d 945, 641 N.Y.S.2d 223, 663 N.E.2d 1253 (1996); People v. Hummer, 228 A.D.2d
783, 644 N.Y.S.2d 343 (3d Dep't 1996); People v. Riley-James, 168 A.D.2d 740, 563 N.Y.S.2d 894 (3d
Dep't 1990) (all-points bulletin providing description of suspects furnishing probable cause for arrest);
People v. Rowe, 146 A.D.2d 720, 537 N.Y.S.2d 64 (2d Dep't 1989).
The fellow officer rule applied where an investigating officer had probable cause to prepare an arrest
warrant application based on information provided to him by the victim, and the officer also prepared
a departmental memorandum and accompanying profile of defendant stating that a warrant application
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was pending for the arrest of defendant on a menacing charge; and that defendant possessed a gun,
and defendant was arrested by fellow officers who had read the memorandum and profile. Because
the investigating officer had probable cause to arrest defendant, the arresting officers who read the
memorandum and profile were also deemed to have had probable cause. People v. Miller, 242 A.D.2d
896, 662 N.Y.S.2d 886 (4th Dep't 1997).
The police had probable cause to arrest the defendant after responding to a radio run that a black male had
committed an assault where the police found a blood-stained knife and handkerchief after the defendant
exited the building where a person had been stabbed. People v. Whitney, 167 A.D.2d 254, 561 N.Y.S.2d
754 (1st Dep't 1990).
An arresting officer does not have to possess personal knowledge of the events underlying an arrest
provided that he or she acts upon the direction of, or as a result of, a communication with an officer who
possesses information sufficient to constitute probable cause. People v. Robinson, 122 A.D.2d 173, 504
N.Y.S.2d 710 (2d Dep't 1986).
The fact that the defendant and his companions matched the radio broadcast description, along with the
recovery of tools commonly used for stripping automobiles, sufficiently corroborated the radio broadcast
to establish probable cause for the arrest of the defendant and the search of the vehicle. People v. Ball,
121 A.D.2d 551, 503 N.Y.S.2d 847 (2d Dep't 1986).

3 People v. Rosario, 78 N.Y.2d 583, 578 N.Y.S.2d 454, 585 N.E.2d 766 (1991).
4 People v. Wilkinson, 5 A.D.3d 512, 773 N.Y.S.2d 111 (2d Dep't 2004), leave to appeal denied, 2 N.Y.3d

809, 781 N.Y.S.2d 308, 814 N.E.2d 480 (2004).
5 People v. Perez, 207 A.D.2d 690, 616 N.Y.S.2d 360 (1st Dep't 1994) (probable cause established where

defendant matched undercover officer's radioed detailed description, even though arrest was directed
by sergeant lacking personal knowledge of facts in the transmission); People v. Love, 204 A.D.2d 97,
610 N.Y.S.2d 958 (1st Dep't 1994), order aff'd, 84 N.Y.2d 917, 620 N.Y.S.2d 809, 644 N.E.2d 1365
(1994) (warrantless entry into hotel room justified where radio transmission described “a man with a
gun” in a specific room in a specific hotel, and women in room tried to slam the door shut before the
officers could enter); People v. Riley-James, 168 A.D.2d 740, 563 N.Y.S.2d 894 (3d Dep't 1990); People
v. Cunningham, 135 A.D.2d 725, 522 N.Y.S.2d 626 (2d Dep't 1987) (information supplied to police by
radio dispatcher, and female complainant provided officers with probable cause to arrest defendant for
burglary and robbery); People v. Morales, 116 A.D.2d 671, 497 N.Y.S.2d 739 (2d Dep't 1986); People v.
Reddick, 107 A.D.2d 721, 484 N.Y.S.2d 78 (2d Dep't 1985), order aff'd, 65 N.Y.2d 835, 493 N.Y.S.2d
124, 482 N.E.2d 920 (1985).
Evidence recovered by the police following the defendant's arrest would not be suppressed because a
radio transmission to the arresting officer from one of the detectives involved in the investigation provided
probable cause for the arrest. People v. McCloud, 182 A.D.2d 835, 583 N.Y.S.2d 15 (2d Dep't 1992).
The police officers were justified in stopping the defendant where the officers verified by personal
observation all the information that they had received on a radio call based on an anonymous tip when
they saw the defendant approach the car described in the radio call along with another individual who was
acting as an apparent lookout. People v. Sharrieff, 117 A.D.2d 635, 497 N.Y.S.2d 959 (2d Dep't 1986).
A police officer had probable cause to arrest the defendant since the radio transmissions alerted the
arresting officer that two black males were seen exiting a suspicious looking vehicle in the immediate
vicinity of a residence where a burglary was reported to be in progress, and the defendant was
subsequently spotted hiding behind a bush in the yard of the specified residence and running to a nearby
vehicle after peering out to see if the coast was clear. People v. Williams, 117 A.D.2d 830, 499 N.Y.S.2d
152 (2d Dep't 1986).

6 People v. Hummer, 228 A.D.2d 783, 644 N.Y.S.2d 343 (3d Dep't 1996); People v. Jones, 110 Misc. 2d
875, 443 N.Y.S.2d 298 (City Crim. Ct. 1981).

7 People v. Rosario, 78 N.Y.2d 583, 578 N.Y.S.2d 454, 585 N.E.2d 766 (1991); People v. Hummer, 228
A.D.2d 783, 644 N.Y.S.2d 343 (3d Dep't 1996).
Where the transmission furnishes probable cause, the sender's knowledge is imputed to the receiver, who
then presumptively possesses probable cause to make the arrest. People v. McCloud, 182 A.D.2d 835,
583 N.Y.S.2d 15 (2d Dep't 1992).

8 People v. McCloud, 182 A.D.2d 835, 583 N.Y.S.2d 15 (2d Dep't 1992).
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9 People v. Lopez, 160 A.D.2d 167, 553 N.Y.S.2d 330 (1st Dep't 1990); People v. Reddick, 107 A.D.2d 721,
484 N.Y.S.2d 78 (2d Dep't 1985), order aff'd, 65 N.Y.2d 835, 493 N.Y.S.2d 124, 482 N.E.2d 920 (1985).

10 People v. Rosario, 78 N.Y.2d 583, 578 N.Y.S.2d 454, 585 N.E.2d 766 (1991); People v. Hummer, 228
A.D.2d 783, 644 N.Y.S.2d 343 (3d Dep't 1996); People v. Gunter, 158 A.D.2d 541, 551 N.Y.S.2d 309
(2d Dep't 1990).
The hearsay telephone communication from the sergeant at the suppression hearing neither sufficed to
establish the content of the radio bulletin nor its basis or source which required the suppression of the
physical evidence as the fruit of an arrest not predicated upon probable cause. People v. Sostre, 134
A.D.2d 300, 520 N.Y.S.2d 627 (2d Dep't 1987).

11 People v. McCloud, 182 A.D.2d 835, 583 N.Y.S.2d 15 (2d Dep't 1992).
12 People v. Garcia, 232 A.D.2d 272, 648 N.Y.S.2d 909 (1st Dep't 1996), opinion after grant of reargument,

232 A.D.2d 272, 648 N.Y.S.2d 555 (1st Dep't 1996).
13 People v. Garcia, 232 A.D.2d 272, 648 N.Y.S.2d 555 (1st Dep't 1996).
14 People v. Hummer, 228 A.D.2d 783, 644 N.Y.S.2d 343 (3d Dep't 1996).

The arresting officer had probable cause to arrest the defendant and conduct a search incident to the arrest
where an undercover officer, who also had probable cause to arrest the defendant, transmitted a radio run
with a specific description of the suspect, and the arresting officer subsequently observed the defendant
who fit the description of the perpetrator. People v. Garcia, 132 Misc. 2d 350, 503 N.Y.S.2d 972 (City
Crim. Ct. 1986).

15 People v. Washington, 87 N.Y.2d 945, 641 N.Y.S.2d 223, 663 N.E.2d 1253 (1996).
16 People v. Ballard, 232 A.D.2d 296, 648 N.Y.S.2d 571 (1st Dep't 1996).
17 People v. Green, 13 A.D.3d 646, 789 N.Y.S.2d 500 (2d Dep't 2004), leave to appeal denied, 4 N.Y.3d

831, 796 N.Y.S.2d 586, 829 N.E.2d 679 (2005) and leave to appeal denied, 4 N.Y.3d 836, 796 N.Y.S.2d
591, 829 N.E.2d 684 (2005) (both arresting officers and officer who sent radio message had jointly
encountered defendant on street minutes earlier, and arresting officers had independent knowledge of
defendant's physical appearance).

18 People v. Bellamy, 228 A.D.2d 230, 643 N.Y.S.2d 561 (1st Dep't 1996).
19 People v. Washington, 87 N.Y.2d 945, 641 N.Y.S.2d 223, 663 N.E.2d 1253 (1996).
20 People v. Motter, 235 A.D.2d 582, 653 N.Y.S.2d 378 (3d Dep't 1997).
21 People v. Morales, 116 A.D.2d 671, 497 N.Y.S.2d 739 (2d Dep't 1986).
22 People v. Christian, 118 A.D.2d 793, 500 N.Y.S.2d 161 (2d Dep't 1986).
23 People v. Griffin, 116 Misc. 2d 751, 456 N.Y.S.2d 334 (Sup 1982) (computer printout establishing

presumptive probable cause); People v. Jones, 110 Misc. 2d 875, 443 N.Y.S.2d 298 (City Crim. Ct. 1981).
24 People v. Jones, 110 Misc. 2d 875, 443 N.Y.S.2d 298 (City Crim. Ct. 1981).
25 People v. Griffin, 116 Misc. 2d 751, 456 N.Y.S.2d 334 (Sup 1982).
26 People v. Jennings, 54 N.Y.2d 518, 446 N.Y.S.2d 229, 430 N.E.2d 1282 (1981).
27 People v. Joyce, 58 A.D.3d 476, 872 N.Y.S.2d 8 (1st Dep't 2009), leave to appeal denied, 12 N.Y.3d 818,

881 N.Y.S.2d 25, 908 N.E.2d 933 (2009).
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Where a police officer observed cocaine on the center console of the defendant's vehicle where the vehicle had been properly
stopped, the court had the probable cause to determine the arrest of the defendant for possession of illegal narcotics. (People
v. Schwing, 14 A.D.3d 867, 787 N.Y.S.2d 715 (3d Dep't 2005)).

In a prosecution for criminal possession of stolen property, the defendant's warrantless arrest was supported by probable cause
where: (1) a detective received a call from an individual reporting her charge card missing, and that charges had been made
at certain restaurants and a furniture store, and that the store manager told her that a man and woman made the purchase, and
that he obtained the man's beeper number and the license plate number of the car the individuals were driving; (2) the detective
contacted the store manager who provided a physical description of the man and told the detective that he became suspicious
when the individuals refused free delivery and arranged to have the furniture delivered to an apartment where the man accepted
the furniture downstairs and refused to allow the delivery persons to bring it into the apartment; (3) where the detective learned
that the license plate was to a car registered to a woman who provided a physical description of the defendant and gave him a
number for the defendant's beeper which matched the number the man had given the manager, and who told the detective that
the defendant had a relative who lived at the address to which the furniture was delivered; (4) the detective spoke to the woman
who reported the card as stolen and when told the defendant's name, responded that he was a superintendent of the building in
which she lived, and that the last time she saw her credit card was in her apartment; and (5) the detective went to the woman's
apartment building and saw a man matching the description he had been given and arrested the defendant and searched him,
producing a beeper and credit cards of other residents of the apartment building. 1

The confluence of circumstances and information obtained during the investigation from witnesses regarding the defendant's
access to a garage and vacant house damaged in arson fires, his inebriated condition and argumentative disposition earlier in
the evening, his two prior arrests for arson, and his plans to purchase the house provided probable cause for the police to arrest
the defendant for arson. 2
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1 People v. Radoncic, 239 A.D.2d 176, 657 N.Y.S.2d 627 (1st Dep't 1997).
2 People v. Letendre, 264 A.D.2d 943, 696 N.Y.S.2d 538 (3d Dep't 1999), aff'd, 94 N.Y.2d 939, 709

N.Y.S.2d 497, 731 N.E.2d 153 (2000).
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Police officers did not have probable cause to arrest a citizen on a drug charge based upon a two-month-old tip from an informant
and a determination by the chief of police that the defendant/citizen had lied when she was asked about her prior whereabouts.
(See Travis v. Village of Dobbs Ferry, 355 F. Supp. 2d 740 (S.D. N.Y. 2005)).

Police officers' observation of the defendant coming out of an emergency exit at the train station carrying a canvas bag did not
provide probable cause to arrest the defendant where no inquiry was made of the defendant as to whether there was an emergency
that necessitated his use of that exit, and there was nothing about the defendant's demeanor, or any other circumstances,
inconsistent with a legitimate emergency use of the exit. 1

Where a defendant was found in a search incident to a warrantless arrest to be carrying cocaine and a gun, his alleged question
in a social club to a female undercover officer asking if she wanted some cocaine was a mere inquiry into the officer's “wishes
and desires” that did not provide probable cause to arrest the defendant for criminal sale of a controlled substance, since the
defendant may have been trying to strike up a conversation with the officer. 2

A police officer's conduct in directing the defendant to stop and show his hands constituted a significant limitation on his
freedom unsupported by probable cause, where the stop was based only on the officer's receipt of a radio report concerning
an armed robbery being committed by a black man wearing a black jacket, and the officer encountered the defendant several
minutes after receiving the report and several blocks away from the scene of the reported robbery. 3
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1 People v. Powell, 242 A.D.2d 500, 662 N.Y.S.2d 314 (1st Dep't 1997).
2 People v. Gomcin, 265 A.D.2d 493, 697 N.Y.S.2d 93 (2d Dep't 1999).
3 People v. Riddick, 269 A.D.2d 471, 704 N.Y.S.2d 270 (2d Dep't 2000).
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A police officer has statutory authority to stop a person in a public place that is located within the officer's geographical area of
employment when he or she reasonably suspects that the person is committing, has committed, or is about to commit either (a) a
felony or (b) a misdemeanor which is defined in the Penal Law, and may demand the person's name, address, and an explanation
of his or her conduct. 1  This so-called “stop and frisk” law was added to the former Code of Criminal Procedure in 1964 and
has been continued essentially unchanged in the Criminal Procedure Law. 2  The statute also gives a peace officer who provides
security services for any court of the unified court system the authority to stop a person in or about the courthouse to which the
officer is assigned when the officer reasonably suspects that the person is committing, has committed, or is about to commit
either (a) a felony or (b) a misdemeanor defined in the Penal Law, and the peace officer may demand the name, address, and
an explanation of the conduct of the person stopped. 3

Since a stop and frisk is a more obtrusive procedure than a mere request for information or a stop invoking the common-law
right of inquiry, it normally must be founded on a reasonable suspicion that the particular person has committed, or is about
to commit, a crime. 4  In considering whether a stop and frisk is justified, the standard to be used is reasonable suspicion, not
absolute certainty. 5  Reasonable suspicion is defined as that quantum of knowledge sufficient to induce an ordinarily prudent
and cautious person under the circumstances to believe that criminal activity is at hand. 6  Rather than a subjective feeling,
reasonable suspicion must be founded on articulable facts. 7  When making such a stop, the police or court officer may search
the person for a deadly weapon or instrument if the police or court officer reasonably suspects that there is danger of physical
injury. 8  If a deadly weapon or any instrument is found that is capable of causing serious physical injury, the officer may keep it
during the continuation of questioning, and if the officer does not then arrest the individual questioned, the officer must return
the item. 9
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A license and registration check of a vehicle is permissible only when an officer reasonably suspects that a violation of the
vehicle and traffic law has occurred or when it is conducted pursuant to nonarbitrary, nondiscriminatory, uniform procedures
for detecting violations. 10  In determining the propriety of a police officer stopping a vehicle, the touchstone is whether there
are specific and articulable facts which, taken together with rational inferences, warrant the intrusion. 11  The Court of Appeals
has stated that, although the right to stop a vehicle and the right to stop a pedestrian are analogous, the two types of encounters
must be distinguished when the police have less than reasonable suspicion. 12  Therefore, stops of automobiles are legal only
pursuant to routine, nonpretextual traffic checks for the enforcement of traffic regulations, or when the officer has at least a
reasonable suspicion that the occupants of the vehicle have committed, are committing, or are about to commit a crime. 13  Thus,
the police have the right to stop and question motorists in the course of a routine traffic stop. 14  However, the police were not
justified in pulling over a vehicle so that they could ask the driver where a friend of his who was a suspect in an assault could
be found. 15  Once a car has been lawfully stopped for a traffic infraction, the police may order the driver out of the vehicle
even if there has been no suspicious behavior. 16

Probable cause is not a necessary predicate for all contact between the police and citizens in the course of a criminal
investigation. 17

The court has upheld constitutionality of the concept of the stop and frisk law which permits a police officer to detain an
individual for questioning prior to the existence of probable cause for arrest. 18  The court stated that the police may, without
a search warrant or probable cause to make a lawful arrest, frisk the person of a lawfully detained individual without consent
and seize evidence uncovered by the frisk, provided that the officer suspects that he or she is being exposed to danger when
stopping to question the citizen. 19  The initial right to stop and inquire will inhere even if the surrounding circumstances do
not justify an arrest, and no overt act has to occur. 20  The officer must merely have had a reasonable belief that he or she is in
danger. 21  However, absent other circumstances evoking suspicion, the observation of a mere bulge or heavy object in a pocket
does not impel a reasonable conclusion that the person is armed. 22

In a case where the defendant contended that the seizure of a pistol was illegal because the arresting detective did not have a
warrant and did not have reasonable grounds prior to the search and the arrest to believe that the defendant committed a crime
in the officer's presence, the search was valid under the stop and frisk amendment. 23  The detective has at least a reasonably
based suspicion that the defendant is committing a crime and is therefore entitled to stop him or her. 24  Moreover, the detective
was also warranted in suspecting that the defendant possessed a dangerous weapon that threatened the life of the detective as
well as others in the immediate vicinity of the defendant. 25  Consequently, the seizure of the weapon was proper. 26

The U.S. Supreme Court, without passing upon the New York stop and frisk law, indicated that it would uphold a stop and frisk
search only where the officer observes unusual conduct that leads the officer reasonably to conclude, in light of experience, that
criminal activity may be afoot, and that the persons the officer is dealing with may be armed and presently dangerous. Where
in the course of investigating this behavior the officer identifies himself or herself as a police officer and makes reasonable
inquiry, and where nothing in the initial stages of the encounter serves to dispel the officer's reasonable fear for his or her own
or others' safety, the officer may stop and frisk the individual. 27  The Supreme Court further stated that in such cases, the officer
is entitled only to conduct a carefully limited search of the outer clothing in an attempt to discover weapons that might be used
to assault the officer. 28  The Court rationalized this behavior on the part of the police as a means devised to protect them in the
face of danger, excluding this conduct from its proscription against unreasonable searches and seizures. 29  In conclusion, the
Court stated that there must be a narrowly drawn authority to permit a reasonable search for weapons for the protection of the
public officer, where there is reason to believe that the officer is dealing with an armed and dangerous individual, regardless
of whether there is probable cause to arrest the individual for a crime. 30  The officer need not be absolutely certain that the
individual is armed; the issue is whether a reasonably prudent person in the circumstances would be warranted in the belief that
his or her safety, or that of others, was in danger. 31  The sole justification of a search in this situation is the protection of the
police officer and others nearby, and must be confined in scope to an intrusion reasonably designed to discover guns, knives,
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clubs, or other hidden instruments for the assault of the police officer. 32  However, as previously stated, the mere observation
of an unidentifiable bulge in a person's pocket is insufficient as a basis for a frisk or search for a revolver. 33

In a U.S. Supreme Court decision involving the New York stop and frisk law, where the officer observed the defendant in the
company of several known addicts for a period of several hours but did not see anything pass between the defendant and the
other persons, and the officer reached into the defendant's coat pocket and retrieved several glassine envelopes later found to
contain heroin, the Court refused to sanction the admission of the narcotic as evidence, since the search was not reasonably
limited in scope to the accompaniment of the only goal that might have conceivably justified its inception, which was the
protection of the officer by disarming a potentially dangerous man. 34

In another case involving New York law, the Court refused to apply the stop and frisk statute because it concluded that for the
purpose of the Fourth Amendment, the search was properly incidental to the lawful arrest where the officer had heard strange
noises at a door, and believing that somebody sought to force entry, opened the door to investigate the noises and saw two men
never seen before tiptoeing about the hallway and then fleeing down the stairs when they saw the police officer. 35  The Court
stated that it was difficult to conceive a stronger ground for arrest, short of actual eyewitness observation of criminal activity. 36

Further, the officer, from what he had seen and the reaction to his own appearance on the scene, had enough basis to make a
probable cause arrest, and in effect had done so by seizing the suspect on the stairway. 37  Therefore, the frisk was legitimate as
an incident of the arrest and could be made either for weapons or for evidence of the crime. 38  Additionally, the Court stated
that although the frisk was constitutionally permitted only in order to protect the officer, the state was entitled to use any other
contraband discovered as a result of a lawful frisk; and the Court ruled that burglary tools discovered while patting down the
suspect were admissible in evidence. 39

The United States Constitution does not require enforcement officials to get an arrest warrant before making an arrest in public
places, even where there is adequate opportunity to obtain a warrant. 40  The only requirement is that officials have probable
cause to believe that the person being arrested committed a felony. 41

There are reasonable grounds on which to stop a cab, remove its occupants, and subject them to a frisk even though the
description of the perpetrators of the crime does not precisely match those of the defendant and the companion, where they
generally conform to the description, and they are the only people in the vicinity after the crime. 42

A police officer, in the absence of any concrete indication of criminality, may approach a private citizen on the street for the
purpose of requesting information if the police officer has some articulable reasons sufficient to justify the action. 43  The basis
for the inquiry need not rest on any indication of criminal activity on the part of the person of whom the inquiry is made. 44

The stop must not be the product of mere whim, caprice, or idle curiosity. 45

There are three distinct levels of intrusion. 46  The first level is the right to approach for the purpose of requesting information. 47

This minimal intrusion is permissible when there is some objective, credible reason for the interference which is not necessarily
indicative of criminality. 48  However, in the absence of probable cause that an individual has committed a crime, the individual
to whom an inquiry is directed has a constitutional right not to respond and may walk or even run away; and the police officer may
not pursue, search, or seize the individual. 49  The second level of intrusion is the police officer's common-law right to inquire. 50

This stage is activated by a founded suspicion that criminal activity is afoot and carries with it the right to interfere with a citizen
to the extent necessary, short of a forcible seizure, to obtain an explanation. 51  The third level encompasses the statutory right
provided by the Criminal Procedure Law authorizing a forcible stop and detention of a person when a police officer entertains a
reasonable suspicion that the person has committed, is committing, or is about to commit a felony or misdemeanor. 52  In testing
the bona fides of a founded suspicion of criminal activity, a mere hunch or gut reaction is not sufficient. 53
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A request for information that involves basic, nonthreatening questions regarding, for instance, identity, address, or destination
only has to be supported by an objective, credible reason, which is not necessarily indicative of criminality. 54  Once the officer
asks more pointed questions that would lead the person approached reasonably to believe that he or she is suspected of some
wrongdoing and is the focus of the officer's investigation, the officer is no longer merely seeking information. 55  The encounter
has become a common-law inquiry that must be supported by founded suspicion that criminality is afoot. 56  A citizen has no
duty to respond to any police officer's inquiry and is not chargeable for his or her failure to respond. 57  An inquiry by an officer
without at least a reasonable suspicion, based on articulable facts that the person so detained is committing or about to commit
a crime, violates his or her Fourth Amendment rights. 58  Police officers acting on less than probable cause have the right to
confront citizens for investigative purposes as long as the encounter is preceded by activity that gives rise to an articulable
suspicion that criminal activity has occurred. 59

An officer's observations of an individual “casing” potential victims for several blocks, the individual's quick exit of a building
shortly after entering, and his attempt to hail a cab with money in his hand provided a reasonable suspicion to stop the individual
and request information; but such observations did not create probable cause sufficient to warrant an arrest. 60  However, such
observations and a report of a knife-point robbery committed in the building exited by the individual did create probable cause
to arrest. 61

A law enforcement official may detain an individual upon reasonable suspicion for questioning for a reasonable and brief
period of time under carefully controlled conditions, which are sufficient to protect the individual's Fifth and Sixth Amendment
rights. 62  The reasonableness of a detention for interrogation purposes is measured by standards less than those requiring
probable cause for arrest. 63  Accordingly, if any reasonable basis exists for suspecting a person of having committed or
participated in the commission of a crime, or for attributing to that person some questionable relationship with respect to the
crime, the police should not be frustrated in pursuing their investigation to the point of detention and interrogation either on the
spot or at the police station so long as the detention and interrogation are not tantamount to an arrest. 64

Although there must be reasonable suspicion that criminal activity is afoot, suspicion alone does not justify an arrest. 65

Furthermore, a founded suspicion that criminal activity is afoot must exist before the police may stop and inquire. 66  The mere
purchase of a holster without the presence of additional objective criteria indicating that criminal activity is afoot does not permit
further intrusion upon the purchaser, other than mere inquiry by the police; the threshold of impermissible conduct is crossed if a
police officer orders the defendant to open his or her coat. 67  Since courts have acknowledged the general right of police officers
to question persons who may possess information about a particular crime, it follows that the power to inquire also includes the
power to detain, but it may not be used as a pretext for stopping persons whom the police have no basis for questioning. 68 69

Behavior which is susceptible of innocent as well as culpable interpretation will not constitute probable cause. 70

It is proper for a police officer to approach and inquire as to the identity of the defendant, where the encounter occurs after
midnight in an area known for its high incidence of drug activity, and the defendant conspicuously crosses the street to avoid
walking past the uniformed officer. 71  An anonymous tip of “men with guns,” standing alone, does not justify intrusive police
action, and certainly does not rise to the level of reasonable suspicion warranting a stop and frisk. 72

There is no deprivation of Fourth Amendment rights where a police officer asks the defendant to go to the police station for
questioning so long as it is clear that the defendant does not have to consent, and is free to go about his or her business. 73  The
blocking of the defendant's car by a police car rises to the level of a detentive stop where the defendant's car is blocked and the
defendants can perceive that they are not entirely free to leave the scene, and where an officer approaches their car requesting
a driver's license and car registration; since the latter action is more than a mere inquiry, it is an intrusion on their privacy. 74

The mere use of a weapon to effectuate a temporary detention is not improper where the circumstances indicate that criminal
activity is afoot, and the situation may be dangerous. 75  The precipitate act of a gunpoint stop is justified if the police are acting
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with knowledge that an armed robbery has just taken place. 76  The court of appeals has held that the police are justified in
stopping a van bearing out-of-state license plates which matches a robbery report description as to color and description of
occupants, and in approaching the occupants with a drawn revolver, since the robbery report gives reason to believe that if this
is the van sought, the occupants might be armed. 77  Furthermore, the police are justified in ordering the occupants out of the
van and frisking them. 78

Where police officers find themselves in a rapidly developing and dangerous situation presenting an imminent threat to their
well-being, they must be permitted to take reasonable measures to assure their safety in making a nonarrest detention, and
the taking of safety measures is not necessarily an arrest which must be supported by probable cause. 79  Therefore, police
officers are entitled to handcuff a suspect to make a nonarrest detention in order to insure their own safety without the detention
constituting an arrest. 80

It is well settled that one or two questions asked of a suspect by the police at a crime scene, in order to ascertain transpiring
events, does not constitute a custodial interrogation for which a defendant must receive Miranda rights. 81  Statements made prior
to Miranda warnings in response to threshold crime scene inquiries, designed to clarify the nature of the situation confronted
by the officers who arrive at the scene rather than to elicit inculpatory statements, are admissible and do not constitute custodial
interrogation to which Miranda applies. 82  Thus, where the police approached a robbery scene, and found the defendant who
was holding the stolen necklace and who voluntarily and spontaneously explained that he had recovered the necklace from an
unapprehended perpetrator, the police officer properly requested a description of the purported robber, and this questioning was
designed to clarify the situation and not to elicit inculpatory statements from the defendant. 83

Whether the police acted reasonably in initiating a stop and search is a mixed question of law and fact. 84

The police were entitled to approach the defendant after observing him walking between lanes of traffic, wearing a long winter
coat on a hot summer night, and making motions of adjusting an object in the rear of his waistband where a handgun is often
hidden. 85

The police did not have probable cause to arrest a defendant on suspicion of shooting his former girlfriend and her friend based
on their knowledge that a drunk witness saw three men running in the direction of an alley around the time of the shootings,
that the defendant and two others were loading a cab several hours later to leave the area, and that a gun clip with the same type
of bullets used in the shootings were found in the bushes behind that location during that time frame; but the police were not
aware of any connection or relationship between the defendant and the victims. 86

Probable cause was lacking in the warrantless arrest of the defendant, even though a drug seller had been seen walking up the
drive next to the apartment building that the defendant subsequently left, and even though the defendant exited the building
after the police entered it, where there was no evidence indicating that the apartment building was a crime scene. Inasmuch
as the controlled drug sale had occurred on the street a few houses down, the drug seller had not been observed to enter the
apartment building, and there was no evidence connecting the defendant to the drug seller. 87

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes

1 McKinney's CPL § 140.50(1).
People v. Middleton, 119 A.D.2d 593, 500 N.Y.S.2d 763 (2d Dep't 1986).

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS140.50&originatingDoc=I7c0deb91f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986119273&pubNum=0000602&originatingDoc=I7c0deb91f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Armistead, Mary 6/8/2020
For Educational Use Only

§ 4:13.Temporary questioning in public places, 1 Criminal Procedure in New York §...

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 6

See 33 NY Jur 2d, Crim L § 1822; 34 NY Jur 2d, Crim L § 2036; 5 Am Jur 2d, Arrest §§ 1, 2.
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Additional References
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involving the occupants of the vehicle. People v. Lanahan, 89 A.D.2d 629, 452 N.Y.S.2d 918 (3d Dep't
1982).

8 McKinney's CPL § 140.50(3).
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18 People v. Rivera, 14 N.Y.2d 441, 252 N.Y.S.2d 458, 201 N.E.2d 32 (1964).
19 People v. Rivera, 14 N.Y.2d 441, 252 N.Y.S.2d 458, 201 N.E.2d 32 (1964).
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Reasonable suspicion to stop and question was established where the officer saw the defendant two blocks
from a recently burglarized barber shop located in a secluded area. The defendant was holding a bag
similar to the one that had been reported stolen. He tried to avoid the officer and dropped the bag when
the officer approached. People v. Youngerman, 207 A.D.2d 850, 616 N.Y.S.2d 547 (2d Dep't 1994).
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The defendant's actions gave rise to articulable facts justifying an investigatory stop where the police
observed the defendant standing outside a car clutching a shoulder bag at 1:30 in the morning, and also
noticed that the defendant appeared scared and startled to see them. People v. Smith, 117 A.D.2d 690,
498 N.Y.S.2d 431 (2d Dep't 1986).

44 People v. De Bour, 40 N.Y.2d 210, 386 N.Y.S.2d 375, 352 N.E.2d 562 (1976).
45 People v. De Bour, 40 N.Y.2d 210, 386 N.Y.S.2d 375, 352 N.E.2d 562 (1976).
46 People v. De Bour, 40 N.Y.2d 210, 386 N.Y.S.2d 375, 352 N.E.2d 562 (1976).
47 People v. Hollman, 79 N.Y.2d 181, 581 N.Y.S.2d 619, 590 N.E.2d 204 (1992); People v. De Bour, 40

N.Y.2d 210, 386 N.Y.S.2d 375, 352 N.E.2d 562 (1976).
48 People v. Acevedo, 88 A.D.2d 813, 451 N.Y.S.2d 108 (1st Dep't 1982).
49 People v. Lawrence, 145 A.D.2d 375, 536 N.Y.S.2d 61 (1st Dep't 1988).
50 People v. De Bour, 40 N.Y.2d 210, 386 N.Y.S.2d 375, 352 N.E.2d 562 (1976).

Police had an objective, credible reason to approach the defendant in order to make an inquiry after
having observed the defendant, in an area of high drug activity, approaching cars that had pulled over
to the curb, talking with the occupants, reaching in with his hands, and then walking away. People v.
Holland, 221 A.D.2d 947, 634 N.Y.S.2d 309 (4th Dep't 1995).

51 People v. Hollman, 79 N.Y.2d 181, 581 N.Y.S.2d 619, 590 N.E.2d 204 (1992); People v. De Bour, 40
N.Y.2d 210, 386 N.Y.S.2d 375, 352 N.E.2d 562 (1976); People v. Smith, 207 A.D.2d 759, 617 N.Y.S.2d
1 (1st Dep't 1994) (police had common-law right of inquiry where officer spotted defendant at specific
location provided by radio run, which gave detailed description of armed female suspect matching
defendant, and officer was justified in grabbing defendant's hand when she reached into her jacket pocket
upon seeing the officer); People v. Wilson, 201 A.D.2d 399, 607 N.Y.S.2d 663 (1st Dep't 1994) (although
officer could approach defendant to inquire about early morning huddle with two other individuals in
front of known drug-dealing location, command to halt and show hands elevated intrusion to common-
law right of inquiry requiring a reasonable suspicion of criminal activity); People v. Diaz, 180 A.D.2d
415, 579 N.Y.S.2d 659 (1st Dep't 1992), order aff'd, 80 N.Y.2d 950, 590 N.Y.S.2d 871, 605 N.E.2d 358
(1992).
Mere announcement of “police” by plainclothes officer upon approaching a private citizen, absent more,
was not intimidation sufficient to constitute a second level of intrusion. People v. Giles, 223 A.D.2d 39,
647 N.Y.S.2d 4 (1st Dep't 1996).

52 McKinney's CPL § 140.50(1).
People v. De Bour, 40 N.Y.2d 210, 386 N.Y.S.2d 375, 352 N.E.2d 562 (1976); People v. Cummings, 207
A.D.2d 657, 616 N.Y.S.2d 43 (1st Dep't 1994) (call for defendant to stop justified by officer observing
defendant flee from bank with money in hand, glancing over his shoulder repeatedly, entering a vestibule
to remove his sunglasses and hat, and placing the money in a knapsack); People v. Mathis, 118 A.D.2d
594, 499 N.Y.S.2d 199 (2d Dep't 1986).
Pursuit of the defendant was justified by police observing the defendant in an area known as a “drug
supermarket” call to a man exiting a parked car, “over here, over here,” by observing the man turn away
from the defendant when he appeared to spot the police, by defendant's refusal to approach the police car,
and by his subsequent flight. People v. Sierra, 83 N.Y.2d 928, 615 N.Y.S.2d 310, 638 N.E.2d 955 (1994).
Following observation of the defendant's conduct in an area of high drug activity giving the police a
credible reason to approach the defendant, the defendant's conduct in discarding a bag as the police
approached gave the officers reasonable suspicion that the defendant had been engaged in criminal
activity so as to justify the defendant's detention. People v. Holland, 221 A.D.2d 947, 634 N.Y.S.2d 309
(4th Dep't 1995).

53 People v. De Bour, 40 N.Y.2d 210, 386 N.Y.S.2d 375, 352 N.E.2d 562 (1976).
54 People v. Hollman, 79 N.Y.2d 181, 581 N.Y.S.2d 619, 590 N.E.2d 204 (1992).
55 People v. Hollman, 79 N.Y.2d 181, 581 N.Y.S.2d 619, 590 N.E.2d 204 (1992).
56 People v. Irizarry, 79 N.Y.2d 890, 581 N.Y.S.2d 649, 590 N.E.2d 234 (1992) (police improperly requesting

to search defendant's bag); People v. Hollman, 79 N.Y.2d 181, 581 N.Y.S.2d 619, 590 N.E.2d 204 (1992).
57 People v. Maksymenko, 105 Misc. 2d 368, 432 N.Y.S.2d 328 (City Crim. Ct. 1980), order aff'd, 109

Misc. 2d 171, 442 N.Y.S.2d 699 (App. Term 1981).
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58 People v. Butler, 90 A.D.2d 797, 455 N.Y.S.2d 647 (2d Dep't 1982) (sudden movement by defendants
as not sufficient basis for detention); People v. Maksymenko, 105 Misc. 2d 368, 432 N.Y.S.2d 328 (City
Crim. Ct. 1980), order aff'd, 109 Misc. 2d 171, 442 N.Y.S.2d 699 (App. Term 1981).
But see People v. Berry, 87 A.D.2d 53, 451 N.Y.S.2d 79 (1st Dep't 1982) (knowledge that defendant was
trafficker in drugs sufficient to warrant inquiry).

59 People v. Wilson, 57 N.Y.2d 786, 455 N.Y.S.2d 585, 441 N.E.2d 1103 (1982); People v. Valo, 92 A.D.2d
1004, 461 N.Y.S.2d 507 (3d Dep't 1983); People v. Bruce, 78 A.D.2d 169, 434 N.Y.S.2d 338 (1st Dep't
1980).
The subsequent arrest of the defendant was justified since the defendant was evasive during the
questioning and was only arrested after the police had checked and had been informed that there was
an outstanding arrest warrant for the defendant. People v. Scruggs, 90 A.D.2d 520, 455 N.Y.S.2d 22 (2d
Dep't 1982).
The police were limited to conducting a frisk for weapons and could not search the opaque bags in
the defendant's possession since the police did not have probable cause to arrest at that time. People v.
McNally, 89 A.D.2d 971, 454 N.Y.S.2d 122 (2d Dep't 1982).

60 People v. Watkins, 228 A.D.2d 163, 645 N.Y.S.2d 2 (1st Dep't 1996).
61 People v. Watkins, 228 A.D.2d 163, 645 N.Y.S.2d 2 (1st Dep't 1996).
62 People v. Morales, 42 N.Y.2d 129, 397 N.Y.S.2d 587, 366 N.E.2d 248 (1977); People v. Finlayson, 76

A.D.2d 670, 431 N.Y.S.2d 839 (2d Dep't 1980).
63 People v. Tirado, 79 A.D.2d 907, 434 N.Y.S.2d 398 (1st Dep't 1981); People v. Pounds, 35 A.D.2d 969,

317 N.Y.S.2d 884 (2d Dep't 1970).
64 People v. Tirado, 79 A.D.2d 907, 434 N.Y.S.2d 398 (1st Dep't 1981); People v. Pounds, 35 A.D.2d 969,

317 N.Y.S.2d 884 (2d Dep't 1970).
65 People v. Scruggs, 90 A.D.2d 520, 455 N.Y.S.2d 22 (2d Dep't 1982) (police officer's information as

justifying stopping and questioning of defendants).
66 People v. Diaz, 180 A.D.2d 415, 579 N.Y.S.2d 659 (1st Dep't 1992), order aff'd, 80 N.Y.2d 950, 590

N.Y.S.2d 871, 605 N.E.2d 358 (1992); People v. Thurman, 81 A.D.2d 548, 438 N.Y.S.2d 312 (1st Dep't
1981).

67 People v. Johnson, 79 A.D.2d 936, 434 N.Y.S.2d 996 (1st Dep't 1981), order aff'd, 54 N.Y.2d 958, 445
N.Y.S.2d 146, 429 N.E.2d 824 (1981).

68 People v. Cortes, 86 Misc. 2d 155, 382 N.Y.S.2d 445 (Sup 1976).
The police, who were in plain clothes and in an unmarked car, were justified in stopping the defendant and
making a simple inquiry regarding the contents of a bag in defendant's possession since the defendant,
who was alone and walking with the aid of crutches, had been seen repeatedly by the police over a period
of two or three hours in a largely deserted area of factories and warehouses which had been closed for the
day; and, on the last occasion, the defendant was seen hobbling on crutches and attempting to carry, with
difficulty, a newly acquired white plastic bag apparently containing a heavy object. People v. Daniels,
122 A.D.2d 154, 504 N.Y.S.2d 534 (2d Dep't 1986).

69 People v. Cortes, 86 Misc. 2d 155, 382 N.Y.S.2d 445 (Sup 1976).
70 People v. Cortes, 86 Misc. 2d 155, 382 N.Y.S.2d 445 (Sup 1976).
71 People v. De Bour, 40 N.Y.2d 210, 386 N.Y.S.2d 375, 352 N.E.2d 562 (1976).

The police had sufficient articulable reasons to question the defendant after observing him on a street
corner in which his companion had fled, the defendant had shifted a bag he was holding behind his
back in order to hide it, along with the known high incidence of drug dealing on the particular corner
involved. Therefore, the officer's initial inquiry and subsequent conduct was lawful since examination of
the contents of the bag was based upon probable cause. People v. Boyd, 91 A.D.2d 1045, 458 N.Y.S.2d
643 (2d Dep't 1983).

72 People v. Benjamin, 51 N.Y.2d 267, 434 N.Y.S.2d 144, 414 N.E.2d 645 (1980); People v. Bond, 116
A.D.2d 28, 499 N.Y.S.2d 724 (1st Dep't 1986).

73 People v. Newman, 97 Misc. 2d 816, 412 N.Y.S.2d 563 (County Ct. 1979).
There was no interference with the defendant's freedom of movement, and the actions of the police
officers did not constitute a stop since the defendant was not prevented from leaving the area. People v.
Lanahan, 89 A.D.2d 629, 452 N.Y.S.2d 918 (3d Dep't 1982).
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displaying weapons during stop).
Police officers were justified in approaching the defendant with their hands on their holstered guns, in
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when they observed him in a drug-prone area walk away from a group of men clutching something in
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request for information and not an arrest. People v. Reyes, 83 N.Y.2d 945, 615 N.Y.S.2d 316, 638 N.E.2d
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77 People v. Brnja, 50 N.Y.2d 366, 429 N.Y.S.2d 173, 406 N.E.2d 1066 (1980); People v. Perdomo, 210
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80 People v. Allen, 73 N.Y.2d 378, 540 N.Y.S.2d 971, 538 N.E.2d 323 (1989).
Where the police had reasonable suspicion that defendant was selling and possessing drugs, the
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assure police safety while detaining defendant. People v. Persaud, 244 A.D.2d 577, 665 N.Y.S.2d 671
(2d Dep't 1997).
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A peace officer is defined under CPL 2.10 and may officiate an arrest under those circumstances where he or she is authorized to
do so. For example in Hand v. Stray Haven Humane Soc. and S.P.C.A., Inc., 21 A.D.3d 626, 799 N.Y.S.2d 628 (3d Dep't 2005),
the officer is authorized under the agriculture and markets law to arrest a defendant for inappropriate treatment of livestock.
Therefore, one must always examine the specific authority of the peace officer before determining the validity of the arrest.

Persons who are designated as peace officers by the Criminal Procedure Law have certain powers of arrest. 1  The Criminal
Procedure Law contains an extensive list itemizing those individuals who are designated as peace officers, and specific reference
should be made to it to determine who is qualified as a peace officer. 2

Among the more common positions that are designated as peace officers are the following: constables or police constables of
a town or village; the sheriff, under sheriff, and deputy sheriffs of New York City; investigators of the state commission of
investigation; officers appointed by the state university pursuant to the Education Law; uniformed enforcement forces of the
New York State Thruway Authority; uniformed court officers of the Unified Court System; parole officers or warrant officers
in the Division of Parole; probation officers; New York City special patrolmen appointed pursuant to the administrative code
of the city of New York; all officers and members of the uniformed force of the New York City Fire Department; and a district
ranger, assistant district ranger, or forest ranger employed by the State Department of Environmental Conservation. 3

When a peace officer is acting pursuant to special duties, the officer may arrest a person for any offense when he or she has
reasonable cause to believe that the person has committed the offense in the officer's presence, and for any crime when he or
she has reasonable cause to believe that the person has committed that crime, whether in the officer's presence or otherwise. 4

The officer acts pursuant to special duties in making an arrest only when the arrest is for an offense defined by statute which the
peace officer, by reason of the special nature of particular employment or by express provision of law, is required or authorized
to enforce, or when an offense committed, or reasonably believed by the officer to have been committed, in a certain manner or
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place, as to render arrest of the offender by the peace officer under the particular circumstances an integral part of the officer's
specialized duties. 5

Whether or not a peace officer is acting pursuant to special duties, the officer may arrest a person for an offense committed, or
believed to have been committed within the geographical area of that peace officer's employment. 6  The officer may arrest the
person for any offense committed in the officer's presence. 7  The officer may also arrest a person for a felony when the officer
has reasonable cause to believe that the person has committed such felony, whether in the officer's presence or not. 8

If a peace officer is outside of the geographical area of employment, the officer may arrest a person for a felony anywhere
in the state when the officer has reasonable cause to believe that the person has committed a felony in the officer's presence,
provided that such arrest is made during or immediately after the alleged criminal conduct, or during the alleged perpetrator's
immediate flight from the area. 9

By statutory definition, the geographical area of employment of any peace officer employed as such by any state agency consists
of the entire state. 10  The geographical area of employment of any peace officer employed by an agency of a county, city, town,
or village consists of the county, city, town, or village as the case may be, and any other place where the officer is, at a particular
time, acting in the course of particular duties or employment. 11

The geographical area of employment of any peace officer employed by any private organization consists of any place in the
state where the officer is, at a particular time, acting in the course of particular duties or employment. 12

A federal court has stated that an agent of the Bureau of Alcohol, Tobacco, and Firearms is not a peace officer under the Criminal
Procedure Law and is not authorized to make an arrest based on reasonable cause. 13

Special patrolmen licensed through the Administrative Code may, in a proper case, be treated like peace officers, and must give
Miranda warnings, and can arrest and search only upon probable cause. 14

It has been held that a police officer from a foreign state, who was not in close pursuit of a suspect and who effects an
extraterritorial arrest of that suspect in New York State, is a private citizen for the purpose of Fourth Amendment analysis. 15

However, any out-of-state police officer, not in close pursuit, who invokes the color or authority of his or her office to effect
an extrajurisdictional arrest in New York State, is not to be treated as a private citizen for purposes of Fourth Amendment
analysis. 16

The Court of Appeals held that a parole officer lacked authority to arrest parolee for not following the officer's order to submit
to a urine test. The Court noted that this was a condition of the defendant's parole and the defendant should first obtain a warrant
for the arrest and failure to follow the parole officer's order was not an offense that could be independently justified for making
a peace officer's arrest when committed in his presence. 17

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes

1 McKinney's CPL § 140.25.
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See 34 NY Jur 2d, Crim L §§ 2022 to 2024; 85 NY Jur 2d, Police, Sheriffs, and Related Officers § 17;
5 Am Jur 2d, Arrest §§ 24 to 33, 50, 51.
Treatises and Practice Aids
Lack of probable cause for warrantless arrest, 44 Am Jur Proof of facts 2d 229; NY Pattern Jury
Instructions, PJI 3:5.

2 McKinney's CPL § 2.10.
3 McKinney's CPL § 2.10.

A security guard who was employed by the New York Racing Association for 12 years was considered
a “peace officer” under the statute which provided the basis for the defendant's conviction for resisting
arrest. People v. Seaman, 132 Misc. 2d 336, 504 N.Y.S.2d 603 (Dist. Ct. 1986).

4 McKinney's CPL § 140.25(1)(a), (b).
5 McKinney's CPL § 140.25(2)(a), (b).
6 McKinney's CPL § 140.25(3).
7 McKinney's CPL § 140.25(3)(a).
8 McKinney's CPL § 140.25(3)(b).
9 McKinney's CPL § 140.25(4).
10 McKinney's CPL § 140.25(5)(a).
11 McKinney's CPL § 140.25(5)(b).
12 McKinney's CPL § 140.25(5)(c).
13 See McKinney's CPL § 140.25.

Scanlon v. Flynn, 465 F. Supp. 32 (S.D. N.Y. 1978).
14 Administrative Code § 434a-7.0.

People v. Laurence, 100 Misc. 2d 612, 420 N.Y.S.2d 65 (City Crim. Ct. 1979).
15 People v. La Fontaine, 159 Misc. 2d 751, 603 N.Y.S.2d 660 (Sup 1993), order aff'd, 235 A.D.2d 93,

664 N.Y.S.2d 587 (1st Dep't 1997), order rev'd on other grounds, 92 N.Y.2d 470, 682 N.Y.S.2d 671, 705
N.E.2d 663 (1998).

16 People v. La Fontaine, 159 Misc. 2d 751, 603 N.Y.S.2d 660 (Sup 1993), order aff'd, 235 A.D.2d 93,
664 N.Y.S.2d 587 (1st Dep't 1997), order rev'd on other grounds, 92 N.Y.2d 470, 682 N.Y.S.2d 671, 705
N.E.2d 663 (1998) (holding, a police officer from New Jersey, not in close pursuit of a suspect in New
York, may not execute a warrant from that state but may execute a federal warrant extraterritorially in
New York State).

17 People v. Bratton, 8 N.Y.3d 637, 838 N.Y.S.2d 828, 870 N.E.2d 146 (2007).
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The Court of Appeals held in People v. Williams, 4 N.Y.3d 535, 797 N.Y.S.2d 35, 829 N.E.2d 1203 (2005), that a housing
officer acting outside the scope of his authority may not claim a valid citizen's arrest when he was acting under the cover of his
housing peace officer authority. Therefore, the Court of Appeals held that when a valid peace officer/police officer acts outside
the scope of his official duty but nevertheless presents himself in a position of authority, such situation can never be considered
a valid citizen's or private person's arrest.

Any person, including a police officer, a peace officer, or a private person, may arrest another person for a felony when the
person arrested has, in fact, committed that felony, and for any other offense when the person arrested has, in fact, committed
such other offense in the presence of the person making the arrest. 1  The presumptive unlawfulness of a warrantless arrest by a
private citizen is overcome if it is shown that the person arrested had, in fact, committed an offense in the citizen's presence. 2

If the arrest is for a felony, it may be made anywhere in the state. 3  If the arrest is for an offense other than a felony, it may be
made only in the county in which the offense was committed. 4

A person not acting as a peace officer or police officer and who makes an arrest may make the arrest at any hour of the day
or night. 5

The person making the arrest must inform the person whom he or she is arresting of the reason for the arrest unless he or she
encounters physical resistance, flight, or other factors rendering such procedure impractical. 6  Justifiable physical force may
be used in order to make the arrest pursuant to the Penal Law. 7
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A person who makes such an arrest, sometimes known as a “citizen's arrest,” must, without unnecessary delay, deliver or attempt
to deliver the person arrested to the custody of an appropriate police officer. 8  An appropriate police officer is one who would
be authorized to make the arrest in question as a police officer. 9

A federal court held that, under New York law, private citizens who make arrests do so at their own peril. 10  If the individual
arrested did not, in fact, commit the crime, the person making the arrest is liable, even if the person acts in good faith, or has
probable cause to make the arrest. 11  In case of an arrest by a private citizen, validity depends on the guilt of the defendant, and
no other consideration, such as the reasonableness of the arresting person's belief, is of any significance. 12

In the absence of an applicable federal statute authorizing a federal agent to make an arrest, the agent's authority to do so is
that of a private citizen under state law. 13

A civilian working with the police must show probable cause for any civilian arrests or searches. 14

If the arrest is for a felony, the appropriate police officer must, upon receiving custody of the arrested person, perform the
required recording, fingerprinting, and other preliminary police duties. 15  The police officer must then take the person arrested,
on behalf of the arresting person, before an appropriate local criminal court. 16

If the arrest is for an offense other than a Class A, B, C, or D felony or certain Class E felonies, and the police officer having
custody of the arrested person is unable to bring the person before the local criminal court with reasonable promptness due to
the unavailability of the court, the police officer having custody of the arrested person must issue an appearance ticket without
prearraignment bail, or must fix prearraignment bail as provided in the Criminal Procedure Law. 17  The arrested person need
not be taken before the local criminal court if the arrest is for an offense other than a Class A, B, C, or D felony or certain Class
E felonies, and the police officer may issue and serve an appearance ticket and release the person from custody as prescribed
in the Criminal Procedure Law. 18  Prearraignment bail may be fixed as prescribed by the Criminal Procedure Law. 19

Notwithstanding any other provision of the statute, a police officer is not required to take an arrested person into custody or to
take any other action prescribed in this section on behalf of the arresting person if the officer has reasonable cause to believe
that the arrested person did not commit the alleged offense, or that the arrest is otherwise unauthorized. 20

If the person taken into custody is a juvenile offender, the police officer must immediately notify the parent or other person
legally responsible for the care of the juvenile offender that the juvenile has been arrested and the location of the facility where
the juvenile is being detained. 21
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Footnotes

1 McKinney's CPL § 140.30(1).
See 13 NY Jur 2d, Bus & Occ § 290; 34 NY Jur 2d, Crim L § 2027; 5 Am Jur 2d, Arrest §§ 34 to 36.
An indictment was invalid despite the claim that the initial arrest by a uniformed town police officer
for traffic infractions outside his jurisdiction could be upheld as a citizen's arrest, where the evidence
supporting the felony charges in the indictment, and the charge of aggravated unlicensed operation of a
vehicle, were gained as a result of the officer acting in his official capacity as a uniformed police officer.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS140.30&originatingDoc=I7c0deb97f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0107353434&pubNum=0113303&originatingDoc=I7c0deb97f6a211e58e1bbf84a301265d&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0107353436&pubNum=0113303&originatingDoc=I7c0deb97f6a211e58e1bbf84a301265d&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Armistead, Mary 6/8/2020
For Educational Use Only

§ 4:15.Arrest by private person, 1 Criminal Procedure in New York § 4:15 (2d)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 3

People v. Graham, 192 Misc. 2d 528, 748 N.Y.S.2d 203 (Sup 2002), order aff'd, 1 A.D.3d 1066, 767
N.Y.S.2d 383 (4th Dep't 2003), leave to appeal denied, 2 N.Y.3d 762, 778 N.Y.S.2d 781, 811 N.E.2d
43 (2004).
Treatises and Practice Aids
Lack of probable cause for warrantless arrest, 44 Am Jur Proof of Facts 2d 229, NY Pattern Jury
Instructions, PJI 3:5.

2 Morrello v. Saratoga Harness Racing, Inc., 75 A.D.2d 921, 427 N.Y.S.2d 534 (3d Dep't 1980), order rev'd
on other grounds, 53 N.Y.2d 775, 439 N.Y.S.2d 359, 421 N.E.2d 851 (1981).

3 McKinney's CPL § 140.30(2).
4 McKinney's CPL § 140.30(2).
5 McKinney's CPL § 140.35(1).

See 5 Am Jur 2d, Arrest §§ 69 et seq.
Treatises and Practice Aids
Lack of probable cause for warrantless arrest, 44 Am Jur Proof of Facts 2d 229; NY Pattern Jury
Instructions, PJI 3:4, 3:5.

6 McKinney's CPL § 140.35(2).
7 McKinney's CPL § 140.35(3).

See McKinney's Penal Law § 35.30(4).
See § 4:3.

8 McKinney's CPL § 140.40(1).
See 31 NY Jur 2d, Crim L §§ 117 to 119; 34 NY Jur 2d, Crim L §§ 2029, 2065, 2067; 5 Am Jur 2d,
Arrest § 69;
Treatises and Practice Aids
NY Pattern Jury Instructions, PJI 3:5.

9 McKinney's CPL § 140.40(5)(a).
10 See McKinney's CPL § 140.30.

Scanlon v. Flynn, 465 F. Supp. 32 (S.D. N.Y. 1978).
11 See McKinney's CPL § 140.30.

Scanlon v. Flynn, 465 F. Supp. 32 (S.D. N.Y. 1978).
12 McLoughlin v. New York Edison Co., 252 N.Y. 202, 169 N.E. 277 (1929); People v. Cassone, 20 A.D.2d

118, 245 N.Y.S.2d 843 (1st Dep't 1963), order aff'd, 14 N.Y.2d 798, 251 N.Y.S.2d 33, 200 N.E.2d 214
(1964); Hoffay v. Stanley Dept. Stores, Inc., 68 Misc. 2d 990, 328 N.Y.S.2d 798 (Sup 1971).

13 Scanlon v. Flynn, 465 F. Supp. 32 (S.D. N.Y. 1978).
See U.S. v. Heliczer, 373 F.2d 241 (2d Cir. 1967); U.S. v. Viale, 312 F.2d 595, 63-1 U.S. Tax Cas. (CCH)
P 15473, 11 A.F.T.R.2d 1964 (2d Cir. 1963); U.S. v. Hou Wan Lee, 264 F. Supp. 804 (S.D. N.Y. 1967).

14 People v. Jones, 61 A.D.2d 264, 402 N.Y.S.2d 28 (2d Dep't 1978), judgment aff'd, 47 N.Y.2d 528, 419
N.Y.S.2d 447, 393 N.E.2d 443 (1979); People v. Laurence, 100 Misc. 2d 612, 420 N.Y.S.2d 65 (City
Crim. Ct. 1979).

15 McKinney's CPL § 140.40(1).
16 McKinney's CPL § 140.40(1).
17 McKinney's CPL § 140.40(2).

See McKinney's CPL § 140.20(3).
18 McKinney's CPL § 140.40(3).

See McKinney's CPL § 150.20.
19 McKinney's CPL § 140.40(3).

See McKinney's CPL § 150.30.
20 McKinney's CPL § 140.40(4).
21 McKinney's CPL § 140.40(5).
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1 Criminal Procedure in New York § 4:16 (2d)
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West's Key Number Digest

• West's Key Number Digest, Arrest 63.1

CPL 140.50 describes the point questioning of persons in public places as well as search for weapons under those circumstances.
A direction by a police officer who identifies himself and requests an individual to stop does not constitute a seizure within
the Fourth Amendment, but instead constitutes a general detention. (See In Re Jamall C., 19 AD 3rd 144, 797 NYS 2d 13 (1st
Dept. 2005)).

The Fourth Amendment of the United States Constitution prohibits unreasonable searches and seizures, and this is applicable to
investigatory arrests that are tantamount to detention without probable cause. 1  Where a rape suspect in the state of Mississippi
is fingerprinted while detained without probable cause, along with virtually every other young black male in the community,
the United States Supreme Court stated that investigatory seizures would subject unlimited numbers of innocent persons to
the harassment and ignominy incident to or involved in detention. 2  The Fourth Amendment is meant to prevent wholesale
intrusions upon the personal security of citizens whether those intrusions be termed arrests or investigatory detentions. 3

Before a person may be stopped in a public place, a police officer must have reasonable suspicion that the person is committing,
has committed, or is about to commit a crime. 4  To justify an intrusion, the police officer must indicate specific and articulable
facts which, along with any logical deductions, reasonably prompted that intrusion since vague or unparticularized hunches will
not suffice. 5  The minimum requirement for a lawful detentive stop is a founded suspicion that criminal activity is afoot. 6

The momentary inconvenience inevitable in police confrontation for the simple governmental purpose of asking names and
current activities outweighs an individual's right to privacy and personal security. 7
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Footnotes

1 Davis v. Mississippi, 394 U.S. 721, 89 S. Ct. 1394, 22 L. Ed. 2d 676 (1969).
2 Davis v. Mississippi, 394 U.S. 721, 89 S. Ct. 1394, 22 L. Ed. 2d 676 (1969).
3 Davis v. Mississippi, 394 U.S. 721, 89 S. Ct. 1394, 22 L. Ed. 2d 676 (1969).
4 McKinney's CPL § 140.50.

Arresting detective lacked a reasonable suspicion that the defendant had committed or was about to
commit a crime that would justify the forcible detention and frisk of the defendant when the detective
observed the defendant walk past an unmarked van and saw that the defendant had a bulge in the center of
his waistband which the defendant adjusted several times; but the detective did not indicate that the bulge
had the outline of a weapon, and he could not describe the bulge in further detail. People v. Stevenson,
7 A.D.3d 820, 779 N.Y.S.2d 498 (2d Dep't 2004).

5 People v. Cantor, 36 N.Y.2d 106, 365 N.Y.S.2d 509, 324 N.E.2d 872 (1975).
6 People v. Cantor, 36 N.Y.2d 106, 365 N.Y.S.2d 509, 324 N.E.2d 872 (1975); People v. Escalante, 89

A.D.2d 1019, 454 N.Y.S.2d 465 (2d Dep't 1982) (police officer possessing detailed information from
reliable informant permitting questioning of defendant).
See also People v. Lee, 84 Misc. 2d 192, 375 N.Y.S.2d 812 (Sup 1975). In the latter case, it was held that
anything more than a brief stop is proscribed in the absence of ascertainable facts from which it might
be concluded that the suspect has committed, is committing, or is about to commit a crime.

7 People v. John BB, 81 A.D.2d 188, 440 N.Y.S.2d 387 (3d Dep't 1981), order aff'd, 56 N.Y.2d 482, 453
N.Y.S.2d 158, 438 N.E.2d 864 (1982).

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government
Works.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132971&pubNum=0000708&originatingDoc=I7c0deb9af6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132971&pubNum=0000708&originatingDoc=I7c0deb9af6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132971&pubNum=0000708&originatingDoc=I7c0deb9af6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS140.50&originatingDoc=I7c0deb9af6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004512410&pubNum=0000602&originatingDoc=I7c0deb9af6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004512410&pubNum=0000602&originatingDoc=I7c0deb9af6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975120889&pubNum=0000578&originatingDoc=I7c0deb9af6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975120889&pubNum=0000578&originatingDoc=I7c0deb9af6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982143176&pubNum=0000602&originatingDoc=I7c0deb9af6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982143176&pubNum=0000602&originatingDoc=I7c0deb9af6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975123900&pubNum=0000602&originatingDoc=I7c0deb9af6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981128808&pubNum=0000602&originatingDoc=I7c0deb9af6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982137013&pubNum=0000578&originatingDoc=I7c0deb9af6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982137013&pubNum=0000578&originatingDoc=I7c0deb9af6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Armistead, Mary 6/8/2020
For Educational Use Only

§ 4:17.Client interview checklist, 1 Criminal Procedure in New York § 4:17 (2d)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

1 Criminal Procedure in New York § 4:17 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 4. Arrest without a Warrant

§ 4:17. Client interview checklist

References

West's Key Number Digest

• West's Key Number Digest, Arrest 71.1(1)

The checklist below provides a thumbnail guide to questions you should consider asking your client subsequent to an arrest
following a warrantless street search.

 1. Where were you when this search happened?

 2. What were you doing just before the search?

 3. When did you first see the police officer approach?

 4. What did you do when you saw him approach?

 5. Did you put your hands in your pockets; in your waistband?

 6. Where were your hands when you first saw the police?

 7. What were the police doing when you first saw them?

 8. Were they in a police car or on foot?

 9. Were they uniformed or in plain clothes?

 10. If they were in a police car, was it a marked car or unmarked?

 11. What were you wearing at the time?

 12. Did you walk away from the police or start running when they saw you?

 13. Did you try to hide anything?
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 14. Was anyone else with you at the time?

 15. Did any of you try to walk or run away from the police or try to hide anything?

 16. When the officer(s) reached you, what did they say?

 17. Did they place you under arrest or handcuff you?

 18. Did they physically touch or try to restrain you?

 19. Did they ask you any questions?

 20. What were they, and how did you respond?

 21. Did the officers tell you that you didn't have to talk to them?

 22. Where were your hands during the questioning?

 23. Did you make any sudden or unusual movements during the questioning?

 24. Were you nervous or perspiring?

 25. Were you looking around or over your shoulder?

 26. Were you under the influence of alcohol or any drug?

 27. Were you carrying a bag of any kind?

 28. Did you have any objects in your coat, pants, or shirt pockets that may have made a bulge?

 29. Did you have a weapon on your person?

 30. Was any part of it visible to the police?

 31. Did you have any drugs on you during the search?

 32. What time did the confrontation with the police take place?

 33. Describe the area in which the confrontation took place?

 34. How good or bad was the lighting in the area?

 35. Were there a lot of people around or just a few?

 36. Do you know anyone who saw the incident?

 37. Would you say that the area in which you were searched was a good neighborhood or a bad one? Is there a lot of crime
there? What kind of crime?

 38. Did the officers threaten you in any way?

 39. Did they have their weapons out?

 40. Had they identified themselves as police officers?

 41. If they asked you what you were doing in the area, what did you say?

 42. If they asked you where you were going, what did you say?

 43. If they asked you what you had in your pocket, what did you say?

 44. After the officers finished asking their questions, did they frisk you?

 45. After the officers frisked you, did they search you?

 46. Where did they search? Describe the thoroughness of the search.

 47. Did they search in the area of your groin or crotch?
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 48. Did the officers find anything; what did they find?

 49. Were you arrested after the search?

 50. Did you resist the search in any way?

 51. If the officers arrested you before the search, how long after the search were you arrested?

 52. Did the police say or do anything to suggest that they knew in advance what they would find or where they would find it?

 53. Did anyone know you were carrying around the objects that the police found?

 54. Who? Was he under investigation for any crime? Has he recently been in police custody? Does he have a criminal record?

 55. Was anyone else searched at the scene in addition to you?

 56. Did the police find anything on those persons or arrest them?

 57. Did anything unusual happen prior to your arrest?

 58. Did you consent to the search by the police, or was the search made without your consent?

 59. Did you hand the police any objects? What? Why?

 60. After the police found objects on your person, did you say anything? Did they ask you anything?

 61. Was anything you were carrying searched? With what result?

 62. Were you searched again after the police arrested you?

 63. When you reached the police station, what items of personal property were taken from you?

 64. Did the police say anything about the arrest to you?

 65. Is there anything about the search and the arrest that you thought was unfair, that just wasn't right?

 66. Did you complain to the police about any of their actions? If so, what did they say in reply?
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The checklist below provides a thumbnail guide to questions you should consider asking your client subsequent to an arrest
following a warrantless search of a residential premises.

 1. What is your current address?

 2. Is that an apartment or a single-family home?

 3. Did the police search your home or apartment?

 4. Did the police search someone else's home or apartment?

 5. Did they have a warrant to search your home?

 6. Did they show it to you?

 7. Who was there during the search? Where do they live?

 8. Do you own or rent your home?

 9. Who else is on the lease or deed?

 10. Who else besides you has a key to your home?

 11. Are you married, or do you have a companion?

 12. Did they live with you at the time of the search?
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 13. If not, did they ever live with you? When did they move out?

 14. If not, was any of their property in your home at the time of the search?

 15. Do you sublet any portion of the premises?

 16. Do you have a roommate?

 17. If you have a roommate, do they have the run of the entire premises, or are there areas they may not encroach?

 18. What was the date and time of the search?

 19. How long did the search last? When did the police leave?

 20. Were you arrested before, during, or after the search?

 21. How did the police officers get into your home? Did they knock? Did they use force?

 22. Did the officers identify themselves as police officers when you opened the door to your home?

 23. What was the first thing they said?

 24. What did you say to them?

 25. Did they tell you why they were there?

 26. Did they ask you or anyone else if they could search your home?

 27. What did you say?

 28. Did you hear someone else in your home consent to the search? How did they do it? What did they say?

 29. If someone besides you gave the police consent to search your home, what was their name and their connection to you?

 30. Did you have a disagreement with anyone about giving the police consent to search your home? With whom?

 31. What was the disagreement about?

 32. Did the police have their guns out? Were they in uniform?

 33. How many police came into your home? How many were outside of the premises?

 34. Were you scared? What were your feelings when you saw the police at your door?

 35. Did any police officers threaten you in any way?

 36. Did the police search your home?

 37. Did the police tell you that you could refuse to let them search your home?

 38. What rooms did they search?

 39. What rooms didn't they search?

 40. Did they search the garage or buildings outside your home on your property?

 41. Did they look inside closets, desks, bureau drawers, or closed cabinets?

 42. Did you object to their searching any portion of your home?

 43. How did you object? What did you say?

 44. Did police damage any of your property?

 45. Were police holding or restraining you during the search? Were you in handcuffs?

 46. If you were in handcuffs, when did the police put them on?
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 47. Did the police take any of your property from your home? Did they show you what they took?

 48. Please tell me about each item the police took from your home.

 49. Did the police find a weapon in your home? Please describe it.

 50. Was it your weapon? If not, whose was it?

 51. Was the weapon loaded? Did the police also take ammunition? What kind and how much was there?

 52. Did you or the owner of the weapon have a license?

 53. Did the police find drugs in your house?

 54. Where did they find them? What were they? How much did they weigh?

 55. Were they your drugs? If not, whose drugs were they?

 56. Did the police take anything else from your apartment that could connect you with a crime?

 57. What was it?

 58. When the police found a weapon or drugs, what did you say to them? Did you tell the police that they were yours?

 59. What else did you say to the police after they found evidence of a crime in your home?

 60. What did they say to you?

 61. Did the police take any photographs? Dust for fingerprints?

 62. Were you given a receipt for any of the items that the police took? Do you have it?

 63. Is there anything at all that bothers you about the search?

 64. Is there anything about the search or things that the officers did that didn't seem legal to you?

 65. Did you feel you could say “no” when the police asked to search your home?
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§ 6:1. Procedure after arrest without warrant—By
police officer

References

West's Key Number Digest

• West's Key Number Digest, Arrest 70(1)
• West's Key Number Digest, Arrest 70(2)
• West's Key Number Digest, Constitutional Law 262

To protect the accused when there has been a warrantless arrest and the accused has been held in police custody without the
initial filing of an accusatory instrument, the police are bound to expeditiously and as quickly as possible provide the defendant
with an arraignment before a judge or magistrate. 1

After a police officer makes an arrest without a warrant, the officer must, without unnecessary delay, perform all required
recording, fingerprinting, and other preliminary police duties. 2  Then, without unnecessary delay, the officer must bring the
arrested person before a local criminal court and file with the court an appropriate accusatory instrument charging the defendant
with the offense or offenses for which the defendant has been arrested. 3  The appropriate court is the one specified in the
Criminal Procedure Law, 4  except that if the arrest is for an offense other than a class A, B, C, or D felony or certain class E
felonies committed in a town, but not in a village which has a village court, and the town court is not available at that time,
the arrested person may be taken before the local criminal court of any village within the town or, any adjoining town, village
embraced in whole or in part by the adjoining town, or city of the same county. 5  If the arrest is for an offense other than a
class A, B, C or D felony or certain class E felonies committed in a village having a village court and the village court is not
available, the arrested person may be taken before the town court of the town embracing the village or any other village court
within the town, or if the town or village court is not available either, before the local criminal court of any adjoining town,
village embraced in whole or in part by the adjoining town, or city of the same county. 6  If the arrest is for an offense committed
in a city, and the city court is not available, the arrested person may be brought before the local criminal court of any adjoining
town or village, or village court embraced by an adjoining town, within the same county as the city. 7  If the arrest is for a
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traffic infraction or a misdemeanor relating to traffic, the police officer may, instead of taking the arrested person before the
local criminal court of the political subdivision or locality in which the offense was allegedly committed, take the defendant
before the local criminal court which is located in the same county, but which is the nearest available court by highway travel
from the point of arrest. 8

If the arrest is for an offense other than a class A, B, C or D felony or certain class E felonies, the police officer may follow
alternate procedures rather than taking the arrested person before a local criminal court. 9  The officer may issue and serve an
appearance ticket and release the arrested person from custody as provided in the Criminal Procedure Law. 10  Alternatively,
the desk officer in charge of the police station, county jail, or police headquarters, or any of his or her superior officers, may
fix prearraignment bail and, upon deposit of the bail amount, issue and serve an appearance ticket and release the defendant
from custody as prescribed in the Criminal Procedure Law. 11

If the arrest is for an offense other than a class A, B, C, or D felony or certain class E felonies, and a local criminal court
is unavailable so that the arresting officer is unable to take the defendant before the court with reasonable promptness, either
an appearance ticket must be served unconditionally upon the arrested person or prearraignment bail must be fixed. 12  If
prearraignment bail is fixed but not posted, the arrested person may be temporarily held in custody. 13  The defendant must then
be brought before a local criminal court without unnecessary delay. 14  A police officer is not required to serve an appearance
ticket upon an arrested person or release him or her from custody when the person appears to be under the influence of alcohol,
narcotics, or other drugs to the degree that the person may endanger himself, herself, or other persons. 15

If after arresting a person, the officer determines upon further investigation that there is not reasonable cause to believe that the
arrested person committed the offense arrested for, or any other offense based upon the conduct in question, the police officer
must immediately release the person from custody. 16

Before a police officer serves an appearance ticket upon an arrested person, the person arrested must be fingerprinted if the
offense is one specified in the Criminal Procedure Law. 17

If a juvenile offender is arrested without a warrant, the police officer must immediately notify the parent or other person legally
responsible for the care of the child or the person with whom the juvenile is domiciled. 18  Notification consists of the information
that the juvenile has been arrested and the location of the facility where the juvenile is being detained. 19  However, where
the defendant consistently lies about his age and shows identification in support of his contention that he is of majority age,
failure by the police to notify the defendant's parents prior to interrogating the defendant would not result in a suppression of
an inculpatory statement made at the interrogation. 20

When the youth misrepresents any relevant facts that make it impossible to comply with the statute, the police will not be found
in dereliction of their statutory duty. 21

Defendant's own willful misrepresentations concerning his identity and address made it impossible to comply with the
requirement that his parent or guardian be notified of his arrest. 22

The statute mandates that the police officer making the arrest take the arrested person, without unnecessary delay, before a
magistrate. 23  The practice of turning over the job of delivery of the arrested person to the magistrate to another officer or
surrogate arresting officer may cause unnecessary delay. 24  In one case, a waiting period of 20 court working hours before
arraignment, during which time the defendant is held in a pen located next to the courtroom, is found to be an unnecessary
delay, and a confession taken after the delay is not admissible. 25  Furthermore, a period of delay over 24 hours in bringing a
person who has been arrested without a warrant to a local criminal court for arraignment is presumptively unnecessary and,
unless explained, constitutes a violation of the Criminal Procedure Law. 26
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Violation of the right to be arraigned without unnecessary delay has no effect on the criminal action and does not require
dismissal unless it can be shown that the delay itself caused some diminution of or prejudice to the rights of the defendant, such
as an extraction of a confession or admission. 27

The mandated arraignment without unnecessary delay may be suspended for the time it is necessary for the arresting officer
to perform all recording, fingerprinting, and other preliminary police duties required in the particular case. 28  However, a
construction of the statute requires that a delay to the earliest arraignment of a defendant as a consequence of recording
information or performing other preliminary police duties, to be authorized, must be based upon a requirement for those acts. 29

The statutory language does not mean that the matter of the earliest possible arraignment is properly left in every instance to
the whim and caprice of the officer making a warrantless arrest. 30

A prison inmate's due-process rights are violated when the state, in situations where no felony complaint has been filed with the
local criminal court, does not notify the inmate of the proposed presentment of a formal proceeding before the grand jury, or
that the inmate will have an opportunity to testify after the police have questioned, photographed, and fingerprinted the inmate
in connection with the alleged crime. 31

Where a defendant had been arrested and was not arraigned until 13 hours and he gave a statement that he fired the shots in self
defense during that 13 hour detention, the Court held that it was not an unnecessary delay. This is due to the fact that further
investigation was necessary as the defendant had initially claimed an alibi that could not be readily verified and police were
attempting to locate and interview additional witnesses. In any event, defendant was duly advised of his rights and admittedly
waived them in his initial interview with police. Also, he was not continuously interrogated or threatened and he was not
deprived of food, water or rest. 32
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It is key that the officer facilitating the arrest be a duly designated peace officer by the appropriate authority to enable him or her
to conclude an appropriate arrest. 1  In People v. Williams, 2  the Court of Appeals held where a housing authority peace officer
exceeded his authority by arresting a defendant and engaging in a search in an area beyond his geographical jurisdiction, they
could not argue that the arrest was a civilian or citizen's arrest as they were acting under the color of a peace office of authority.
Therefore, the Court suppressed seized evidence and declared the arrest invalid as a matter of constitutional law.

If a warrantless arrest is made by a peace officer other than a police officer, the peace officer must, without unnecessary
delay, take the person arrested before a local criminal court as provided in the Criminal Procedure Law, 3  and must, without
unnecessary delay, file an appropriate accusatory instrument. 4  If the arrest is for an offense specified in the Criminal Procedure
Law, 5  then the arrested person must be fingerprinted. 6  The peace officer may perform the required postarrest functions or may
enlist the aid of a police officer for the performance of these duties. 7

If the arrest is for an offense other than a class A, B, C, or D felony or certain class E felonies, and the appropriate local criminal
court is not available, the arrested person must be taken to an appropriate police station, county jail, or police headquarters,
where the person must be dealt with in the manner prescribed in the Criminal Procedure Law. 8  In such a case, an appearance
ticket must be served unconditionally upon the arrested person, or prearraignment bail must be fixed. 9  If the prearraignment
bail is fixed but not posted, the person arrested must be taken before a local criminal court without unnecessary delay. 10  The
statute does not prevent the police officer, to whom the peace officer has turned over the arrested person, from detaining the
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arrested person if the person appears to be under the influence of alcohol, narcotics, or other drug to the degree that there is
a danger to the arrestee or other persons. 11

If the arrest is for an offense other than a class A, B, C or D felony or certain class E felonies, the arrested person need not
be brought before a local criminal court. 12  Instead the police officer, where the officer is specially authorized by law, may
issue and serve an appearance ticket upon the arrested person, releasing the arrestee from custody. 13  Where the peace officer
is not specially authorized, the officer may enlist the aid of a police officer to issue and serve an appearance ticket releasing
the arrested person from custody. 14

Following a defendant's arrest, simplified informations that are filed with the lower court commence a criminal action in
accordance with the statute. 15  The making of an on-the-scene arrest for driving while intoxicated and the subsequent filing
of the accusatory instruments pertaining to the arrest are not two separate and distinct legal matters. 16  While the dismissal of
the simplified informations halts the criminal action, it has no effect on the defendant's prior arrest, which remains a factual
matter of legal significance. 17  The defendant is not discharged following the initial dismissal of the informations pursuant
to the Criminal Procedure Law, 18  and the court retains jurisdiction pending the filing of the long-form informations. 19  The
defendant's subsequent rearrest is merely the machinery used to bring the defendant before the lower court again for the purpose
of arraignment upon the new accusatory instruments. 20

If the person arrested is a juvenile, the peace officer must immediately notify the parent or other person legally responsible for
the juvenile's care, or the person with whom the juvenile is domiciled, that the juvenile has been arrested and the location of
the facility where the juvenile is being detained. 21

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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1 Hand v. Stray Haven Humane Soc. and S.P.C.A., Inc., 21 A.D.3d 626, 799 N.Y.S.2d 628 (3d Dep't 2005).
2 People v. Williams, 4 N.Y.3d 535, 797 N.Y.S.2d 35, 829 N.E.2d 1203 (2005).
3 CPL § 100.55.

See 34 N.Y. Jur.2d, Crim L §§ 2067, 2176; 21 Am. Jur.2d, Crim L § 409; 41 Am. Jur.2d, Indict §§ 44
et seq.

4 CPL § 140.27(2).
See 31 N.Y. Jur.2d, Crim L § 259; 34 N.Y. Jur.2d, Crim L §§ 2022, 2064, 2065, 2068; 59 N.Y. Jur.2d,
False Imp. & Mal. § 160; 5 Am. Jur.2d, Arrest §§ 69 et seq.
Treatises and Practice Aids
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6 CPL § 140.27(2).
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CPL 140.35 governs the procedures and limitations that an individual other than one acting as a peace officer or police officer
may arrest an individual without a warrant. When we say individual, this includes individuals who are auxillary police officers
and work in conjunction with the police department. The arrest authority of an auxillary police officer is the same as a civilian. 1

In People v. Williams, 2  the Court of Appeals ruled that a peace officer unsuccessfully and impermissibly facilitating an arrest
outside his official jurisdiction and, therefore, official capacity, could not hide behind the color of law and declare the arrest
was a citizen's arrest under CPL 140.35. Therefore, the arrest was declared invalid as a matter of constitutional law.

When a person who is neither a police officer nor a peace officer makes an arrest, the person must, without unnecessary delay,
deliver or attempt to deliver the arrested person to the custody of an appropriate police officer, and must file an accusatory
instrument without unnecessary delay. 3  An appropriate police officer is one who would be authorized to make the arrest in
question pursuant to the Criminal Procedure Law. 4

The private citizen making the arrest may solicit the aid of any police officer. 5  If the police officer is not an appropriate
officer, the officer must assist in delivering the arrested person to the appropriate officer. 6  If the arrest is for a felony, the
appropriate police officer must, upon receiving custody of the arrested person, perform all of the recording, fingerprinting,
and other preliminary police duties required in the particular case. 7  In any event, once the appropriate officer has received
custody of the arrested person, the officer must, on behalf of the arresting person, take the arrestee before an appropriate local
criminal court. 8
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An appropriate local criminal court is one where an accusatory instrument charging the offense in question may properly be
filed pursuant to the Criminal Procedure Law. 9

If the arrest is for an offense other than a class A, B, C or D felony or certain class E felonies, and there is no local criminal
court available, the police officer having custody must deal with the arrested person in the same manner as if the officer has
arrested the person. 10

If the arrest is for an offense other than a class A, B, C or D felony or certain class E felonies, the appropriate officer may issue
and serve an appearance ticket, or the desk officer in charge of the station out of which the appropriate police officer operates
may fix prearraignment bail, and upon deposit of the bail, issue and serve an appearance ticket. 11

If the police officer has reasonable cause to believe that the arrested person did not commit the alleged offense or that the arrest
has been otherwise unauthorized, the officer is not required to take the arrested person into custody. 12

If a police officer takes an arrested juvenile offender into custody, the police officer must immediately notify the parent or other
person legally responsible for the child's care or the person with whom the child is domiciled that the juvenile has been arrested
and the location of the facility where the juvenile is being detained. 13

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes

1 People v. Rotger, 162 Misc. 2d 459, 617 N.Y.S.2d 425 (City Crim. Ct. 1994).
2 People v. Williams, 4 N.Y.3d 535, 797 N.Y.S.2d 35, 829 N.E.2d 1203 (2005).
3 CPL § 140.40(1).

See 31 N.Y. Jur.2d, Crim L § 259; 34 N.Y. Jur.2d, Crim L §§ 2029, 2065, 2067; 5 Am. Jur.2d, Arrest § 69.
Treatises and Practice Aids
NY Pattern Jury Instructions, PJI 3:5

4 CPL § 140.40(6)(a).
See CPL § 140.10.

5 CPL § 140.40(1).
6 CPL § 140.40(1).
7 CPL § 140.40(1).
8 CPL § 140.40(1).
9 CPL § 140.40(6)(b).

See CPL § 100.55.
10 CPL § 140.40(2).
11 CPL § 140.40(3)(a), (b).
12 CPL § 140.40(4).
13 CPL § 140.40(5).
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1 Criminal Procedure in New York § 6:4 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 6. Procedure after Arrest

§ 6:4. Procedure after arrest with warrant

References
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• West's Key Number Digest, Constitutional Law 262

The United States Supreme Court in County of Riverside v, McLaughlin, 500 US 44 111 S. Ct. 1661 (1991), has determined
there is a distinction between an arrest without a warrant and an arrest with a duly authorized warrant. Clearly the fact that a
neutral magistrate or judge has previously determined probable cause to arrest the defendant creates a difference in circumstance
under federal constitutional law and the issue of the delayed appearance of the defendant is not as serious under situations where
warrantless arrests occurs. However, under CPL 120.90 (1), the issue of unreasonable delay is the same whether the arrest is
pursuant to a warrant or pursuant to the absence of a warrant. Therefore, the practitioner should be concerned under situations
where an arrest concerns irregardless of the issuance of a warrant. People v. Samuels, 49 N.Y.2d 218, 424 N.Y.S.2d 892, 400
N.E.2d 1344 (1980).

If the defendant is arrested pursuant to a warrant of arrest in the county in which it is returnable or in an adjoining county, or if
the defendant is arrested for a felony in any other county, the police officer or peace officer appointed by the state university to
whom the warrant is issued must, without unnecessary delay, take the defendant before the issuing court. 1  If the police officer
or peace officer appointed by the state university is a delegated officer, the officer must, without unnecessary delay, deliver
the arrested person to the officer to whom the warrant has been issued, who in turn must take the defendant before the issuing
local criminal court. 2

If the arrest is for an offense other than a felony, the police officer or peace officer appointed by the state university to whom
the warrant is addressed must inform the defendant there is a right to appear before a local criminal court of the county in which
the arrest has been made in order to be released on recognizance or to have bail fixed. 3  If the defendant wishes to waive this
right, the officer should request the defendant to endorse that fact upon the warrant. 4  Once the endorsement is made, the officer
must, without unnecessary delay, take the defendant before the court in which the warrant is returnable. 5  If the defendant does
not wish to assert this right or refuses to make the requested endorsement, the officer must, without unnecessary delay, take the
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defendant before a local criminal court of the county of arrest. 6  The court must release the defendant on recognizance or fix
bail for his or her appearance on a specified date in the court in which the warrant is returnable. 7  If the defendant is in default
of bail, the officer must, without unnecessary delay, take the defendant before the court in which the warrant is returnable. 8

If the defendant is arrested for a nonfelony offense pursuant to a warrant of arrest in a county other than the one in which
the warrant is returnable or an adjoining county by a police officer or peace officer appointed by the state university who has
been delegated to execute the warrant, the delegated officer may hold the defendant in the county of arrest for a period not to
exceed two hours for the purpose of delivering the defendant to the custody of the officer who has been delegated to execute the
warrant. 9  If the delegating officer receives custody of the defendant during that period, the officer must proceed as if the officer
has made the arrest and take the defendant before a local criminal court unless the defendant is willing to sign the endorsement
on the warrant waiving that right. 10

If the town court in which the arrest warrant is returnable is not available, the arresting officer must take the defendant before
any village court embraced in whole or in part by the town or any local criminal court of an adjoining town or city of the same
county or any village court embraced in whole or in part by the adjoining town. 11  If the village court where the warrant is
returnable is not available, the officer must bring the defendant before the town court of the town embracing the village or any
other village court within the town or, if the town court or village court is not available either, before the local criminal court
of any town or city of the same county which adjoins the embracing town, or before the local criminal court of any village
embraced in whole or in part by the adjoining town. 12  If the city court where the warrant is returnable is not available, the
officer must bring the defendant before the local criminal court of any adjoining town or village embraced in whole or in part
by the adjoining town of the same county. 13

Before the arrested person is taken before the local criminal court, all necessary fingerprinting and preliminary police duties
that are required in the particular case must be performed without unnecessary delay. 14

If a juvenile is arrested pursuant to a warrant of arrest, the police officer or designated peace officer appointed by the state
university must immediately notify the parent or other person legally responsible for the child's care or the person with whom
the child is domiciled that the juvenile offender has been arrested and the location of the facility where the juvenile is being
detained. 15

The violation of the right to an arraignment without unnecessary delay, after an arrest, does not warrant dismissal of the
indictment if no facts are shown establishing that during the period of unnecessary delay, there has not been any loss, diminution
of, or any prejudice to any rights of the defendant. 16  While there is the distinction between the permissible duration of delay
awaiting arraignment after indictment on the one hand, or arrest without indictment on the other hand, that distinction has no
reference to the quality of the defendant's rights while awaiting arraignment. 17

The delay of arraignment for no other purpose than to gain time to procure inculpatory statements in the absence of unwaived
counsel is unnecessary delay. 18

A prearraignment procedure adopted by the New York City Police Department for budgetary convenience providing that the
arresting or complaining officer, instead of waiting with the prisoners for actual arraignment, delegates the task to a surrogate
police officer, constitutes an unnecessary delay and is invalid, since the procedure is not authorized by the legislature or the
courts. 19
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Footnotes

1 CPL § 120.90(1), (2).
See 31 N.Y. Jur.2d, Crim L § 259; 34 N.Y. Jur.2d, Crim L §§ 1988, 2059 to 2063; 5 Am. Jur.2d, Arrest
§§ 69 et seq.
Treatises and Practice Aids
NY Pattern Jury Instructions, PJI 3:5

2 CPL § 120.90(1), (2).
3 CPL § 120.90(3).
4 CPL § 120.90(3).
5 CPL § 120.90(3).
6 CPL § 120.90(3).
7 CPL § 120.90(3).
8 CPL § 120.90(3).
9 CPL § 120.90(4).
10 CPL § 120.90(4).
11 CPL § 120.90(5).
12 CPL § 120.90(5).
13 CPL § 120.90(5).
14 CPL § 120.90(6).
15 CPL § 120.90(7).
16 CPL §§ 120.90, 140.20.

People v. Wynn, 102 Misc. 2d 785, 424 N.Y.S.2d 664 (Sup 1980).
17 People v. Wynn, 102 Misc. 2d 785, 424 N.Y.S.2d 664 (Sup 1980).
18 People v. Wynn, 102 Misc. 2d 785, 424 N.Y.S.2d 664 (Sup 1980).

See U.S. v. Middleton, 344 F.2d 78 (2d Cir. 1965); United States v. Klapholz, 230 F.2d 494 (2d Cir. 1956);
McFarlane v. U.S., 231 F. Supp. 191 (S.D. N.Y. 1964); People v. Veitch, 26 A.D.2d 764, 271 N.Y.S.2d
729 (4th Dep't 1966).

19 People v. Wynn, 102 Misc. 2d 785, 424 N.Y.S.2d 664 (Sup 1980).
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Part 1. Practice and Forms

Chapter 6. Procedure after Arrest

§ 6:5. Fingerprinting

References

West's Key Number Digest

• West's Key Number Digest, Arrest 68(3)
• West's Key Number Digest, Arrest 70(1)
• West's Key Number Digest, Constitutional Law 262

Whether the defendant is arrested with or without a warrant, or whether the defendant has been arraigned on an accusatory
instrument by use of a criminal summons or appearance ticket, the defendant is required to have fingerprints taken if the arrest is
one which is defined as a felony, a misdemeanor under the Penal Law, a misdemeanor outside of the Penal Law which constitutes
a felony if the person had a previous judgment of conviction for a crime, loitering as defined under the Penal Law, or loitering
for the purpose of engaging in prostitution as defined in the Penal Law. 1

The fingerprinting procedure must follow arrest or arraignment if arraigned on an accusatory instrument by use of a criminal
summons or an appearance ticket. 2

If the arresting officer is unable to ascertain a person's identity, or reasonably suspects that the identification given is incorrect,
or that the person is being sought by a law enforcement agency for some other offense, the officer may take the fingerprints
of an arrested person. 3

Whenever fingerprints are required to be taken, the photograph and palm prints of the arrested person may also be taken. 4

The taking of the fingerprints and submission of available information concerning the arrested person or the defendant and the
facts and circumstances of the crime charged must be in accordance with the standards established by the commissioner of the
division of criminal justice services. 5

After the fingerprints have been taken, the police agency must forward two copies of the prints to the division of criminal justice
services without unnecessary delay. 6
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The criminal justice services classifies the fingerprints and searches the records for information concerning any previous record
of the defendant including any adjudication as a juvenile delinquent or as a youthful offender and then promptly transmits this
information to the forwarding police agency. 7  This report, if certified, constitutes presumptive evidence of the fact so certified. 8

If the fingerprints are not sufficiently legible to permit accurate and complete classification, they must be returned and the
request made that the defendant's fingerprints be retaken if possible. 9

The police agency receiving the report of the criminal justice services must promptly transmit that report, or a copy of it, to the
district attorney of the county and two copies to the court in which the action is pending. 10

The court then furnishes a copy of the report to the defendant's attorney or to the defendant if the defendant is not represented
by counsel. 11

There is no authority for taking and retaining the photograph of an individual without probable cause to arrest. 12  All
fingerprinting and photographing must be done where a valid arrest has been made, not merely for investigatory purposes. 13

A defendant's constitutional rights attach when taken to police headquarters where the defendant is not arrested, but is
photographed only in the course of an investigation. 14

In addition, an order compelling a defendant to submit to the taking of palm prints, after an arrest for the purpose of investigating
the defendant's connection with another crime, does not constitute an unlawful body search under the Fourth and Fifth
Amendments of the United States Constitution. 15

Under the Criminal Procedure Law, 16  Upon the termination of a criminal action or proceeding against a defendant in favor
of that person, the defendant is entitled to the return of all photographs, palm prints, and fingerprints made in connection with
the matter. 17  The purpose of the statute is to grant relief to a defendant who has been completely cleared by the jury of the
basic charge which caused the defendant to be photographed and printed regardless of the fact that the same jury finds the
defendant guilty of the nonprintable offense. 18  The provisions of the Criminal Procedure Law providing for the fingerprinting
of a defendant do not embrace a situation where persons are civilly incarcerated for failure to post a bond to insure future
payments of alimony. 19
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1 CPL § 160.10(1)(a) to (e).
See 34 N.Y. Jur.2d, Crim L §§ 2072 to 2074; 59 N.Y. Jur.2d, False Imp & Mal § 160.
A.L.R. Library
Right of indigent defendant in state criminal case to assistance of fingerprint expert, 72 ALR4th 874

2 CPL § 160.10(1).
3 CPL § 160.10(2).
4 CPL § 160.10(3).
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People v. Steele, 163 Misc. 2d 1060, 623 N.Y.S.2d 471 (Sup 1995) (officer who suspected defendant
of involvement in homicide was authorized to take defendant's palm print, even though defendant was
arrested by another officer for burglary).

5 CPL § 160.10(4).
6 CPL § 160.20.

See 34 N.Y. Jur.2d, Crim L § 2072.
7 CPL § 160.30(1).

See 34 N.Y. Jur.2d, Crim L § 2075.
8 CPL § 160.30(1).
9 CPL § 160.30(2).
10 CPL § 160.40(1).
11 CPL § 160.40(2).
12 CPL art 160.

People v. Johnson, 88 Misc. 2d 749, 389 N.Y.S.2d 766 (County Ct. 1976).
13 People v. Johnson, 88 Misc. 2d 749, 389 N.Y.S.2d 766 (County Ct. 1976).
14 People v. Johnson, 88 Misc. 2d 749, 389 N.Y.S.2d 766 (County Ct. 1976).
15 People v. Mineo, 85 Misc. 2d 919, 381 N.Y.S.2d 179 (Sup 1976).
16 CPL § 160.50.

See 29 N.Y. Jur.2d, Cts & Jud § 462; 34 N.Y. Jur.2d, Crim L §§ 2075, 2199; 35 N.Y. Jur.2d, Crim L §§
3241, 3243 to 3245, 3251, 3252, 3254; 59 N.Y. Jur.2d, False Imp. & Mal. § 63.
Treatises and Practice Aids
NY Pattern Jury Instructions, PJI 3:50
Forms
8 Am. Jur. Pleading and Practice Forms, Rev, Criminal Procedure, Forms 441 et seq.

17 People v. Burns, 104 Misc. 2d 415, 428 N.Y.S.2d 588 (City Ct. 1980).
18 People v. Burns, 104 Misc. 2d 415, 428 N.Y.S.2d 588 (City Ct. 1980).
19 CPL §§ 130.60, 160.10.

Hofman v. Malcolm, 71 Misc. 2d 251, 335 N.Y.S.2d 938 (Sup 1972).
See 34 N.Y. Jur.2d, Crim L § 2062.
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§ 7:1. Proceedings in local criminal court

References

West's Key Number Digest

• West's Key Number Digest, Indictment and Information 35
• West's Key Number Digest, Indictment and Information 54

CPL 100.05 sets forth the five different forms of an accusatory instrument to be filed in the local criminal court. Each one
of these five instruments is critical to the case and must provide sufficient detailed information to provide the defendant with
sufficient notice of the charge. (See People v. Sylla, 7 Misc. 3d 8, 792 N.Y.S.2d 764 (App. Term 2005), leave to appeal denied,
4 N.Y.3d 857, 797 N.Y.S.2d 431, 830 N.E.2d 330 (2005)).

A criminal action may only be commenced in a superior court by the filing of a grand jury indictment against a defendant who
has never been held by a local criminal court for action of the grand jury. 1

The United States Constitution provides that no person may be held to answer for an infamous crime except on an indictment by
the grand jury. 2  The interpretation of what constitutes an infamous crime varies with public opinion from one age to another. 3

The presentation of a matter to the grand jury and the filing of an indictment will be treated in greater detail in later chapters. 4

“Capital” and “infamous” crimes have been interpreted to refer to crimes punishable for longer than one year or crimes other
than misdemeanors. 5

A criminal action is commenced in a local criminal court when an accusatory instrument is filed. 6  The types of accusatory
instruments which may be used are: an information; a simplified information; a prosecutor's information; a misdemeanor
complaint; and a felony complaint. 7  If more than one accusatory instrument is filed in the same criminal action, the date of
commencement of the action is the day on which the first of the instruments is filed. 8

Where a felony complaint is filed, the only power that the local criminal court has is to determine whether the defendant should
be held without bail or recognizance bail or whether bail should be permitted or the defendant released on recognizance pending
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submission of the matter to the grand jury. 9  The subject of the felony preliminary hearing will be treated in greater detail in
a later chapter. 10

The first sentence of the statute 11  must be construed to mean that where successive accusatory instruments are filed in a case,
for the purpose of determining when the action is commenced, reference must be made to the filing of the first instrument. 12

However, this meaning only applies in a situation where the first accusatory instrument results in a finding that reasonable cause
exists, and the defendant is held to answer pending the handing up of a grand jury indictment. 13

The term “commencement of action,” as defined in the provisions of the Criminal Procedure Law when a proceeding in a
superior court is involved, concerns a proceeding initiated in the local criminal court which has been held for action by the
grand jury and the filing of an indictment directly in the supreme court. 14  Therefore, where a case has been dismissed in the
criminal court, the proceeding has effectively terminated and any subsequent indictment by the grand jury cannot be considered
as emanating from the criminal court. 15

In order to be part of a single criminal action, a second accusatory instrument must void and supersede the initial accusatory
instrument by virtue of superior power in the law. 16

Pursuant to a federal court decision, the definition of the commencement of a proceeding for purposes of the Criminal Procedure
Law does not necessarily coincide with the counterpart definition for purposes of the law of torts concerning malicious
prosecution. 17

The Court of Appeals held that instead of censure, a city court judge should be removed from office for committing 46
defendants into custody without making proper findings before such impositions. While the judge was handling an arraignment
and conference calendar, a cell phone went off in the courtroom at which point he engaged in this indiscriminatory behavior
when violator failed to identify himself. The Court of Appeals felt that although this was only one incident the conduct was so
egregious that removal of the judge from office was the appropriate remedy. 18
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1 CPL § 100.05.
See 31 N.Y. Jur. 2d, Crim. L § 275; 33 N.Y. Jur. 2d, Crim. L § 1411; 34 N.Y. Jur. 2d, Crim. L §§ 2154,
2156; 21 Am. Jur. 2d, Crim. L §§ 408 to 410.
A.L.R. Library
Limitations on state prosecuting attorney's discretion to initiate prosecution by indictment or by
information, 44 ALR4th 401.

2 United States Const. amend V.
3 Mackin v. U.S., 117 U.S. 348, 6 S. Ct. 777, 29 L. Ed. 909 (1886).
4 See chs. 13 and 16.
5 People v. Dean, 103 Misc. 2d 480, 426 N.Y.S.2d 418 (County Ct. 1980), order rev'd, 80 A.D.2d 695,

436 N.Y.S.2d 455 (3d Dep't 1981).
6 CPL § 100.05.
7 CPL § 100.05.
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8 CPL § 100.05.
Statute which authorizes the filing of more than one accusatory instrument in the course of the same
criminal action limits the time in which a new instrument may be filed only to the extent that the action
is deemed commenced when the first of such instruments is filed and, implicitly, so long as the statute of
limitations and speedy trial time periods are not violated. People v. Thomas, 4 Misc. 3d 57, 781 N.Y.S.2d
397 (App. Term 2004), leave to appeal granted, 3 N.Y.3d 663, 782 N.Y.S.2d 705, 816 N.E.2d 578 (2004)
and aff'd, 4 N.Y.3d 143, 791 N.Y.S.2d 68, 824 N.E.2d 499 (2005).

9 CPL § 180.10.
31 N.Y. Jur. 2d, Crim. L §§ 49, 60, 261; 34 N.Y. Jur. 2d, Crim. L §§ 2143, 2201, 2202, 2205, 2207; 21
Am. Jur. 2d, Crim. L §§ 411 to 419, 433 et seq.
A.L.R. Library
Right of indigent defendant in state criminal case to assistance of fingerprint expert, 72 ALR4th 874.
Right of indigent defendant in state criminal case to assistance of ballistics experts, 71 ALR4th 638.
Accused's right to assistance of counsel at or prior to arraignment, 5 ALR3d 1269.
Forms
8 Am. Jur. Pl & Pr Forms, Rev, Criminal Procedure, Forms 11 to 16, 41.

10 See ch. 12.
11 CPL § 100.05.
12 People v. Laskowski, 72 Misc. 2d 580, 340 N.Y.S.2d 787 (County Ct. 1973).
13 People v. Laskowski, 72 Misc. 2d 580, 340 N.Y.S.2d 787 (County Ct. 1973).
14 CPL § § 1.20(17), 100.05.

People v. Cullen, 99 Misc. 2d 646, 416 N.Y.S.2d 1011 (Sup 1979).
15 People v. Cullen, 99 Misc. 2d 646, 416 N.Y.S.2d 1011 (Sup 1979).
16 People v. Cullen, 99 Misc. 2d 646, 416 N.Y.S.2d 1011 (Sup 1979); People v. Nizza, 95 Misc. 2d 74, 407

N.Y.S.2d 388 (City Crim. Ct. 1978); People v. Schildhaus, 15 Misc. 2d 377, 180 N.Y.S.2d 377 (Spec.
Sess. 1958).

17 CPL § 100.05.
Rosario v. Amalgamated Ladies' Garment Cutters' Union, Local 10, I.L.G.W.U., 605 F.2d 1228, 101
L.R.R.M. (BNA) 2958, 86 Lab. Cas. (CCH) P 11436, 5 Fed. R. Evid. Serv. 113 (2d Cir. 1979); Weg v.
Lippman, 63 Misc. 2d 352, 312 N.Y.S.2d 862 (N.Y. City Civ. Ct. 1970).

18 In re Restaino, 10 N.Y.3d 577, 860 N.Y.S.2d 462, 890 N.E.2d 224 (2008).

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government
Works.
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1 Criminal Procedure in New York § 7:2 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 7. Commencing Criminal Action in the Local Criminal Court

§ 7:2. Effect of family offense

References

West's Key Number Digest

• West's Key Number Digest, Indictment and Information 58.1

No person may file a criminal accusatory instrument based upon the same criminal transaction which is or has been the subject
of a proceeding initiated by or against that person under the Family Court Act, 1  which deals with family offenses. 2

The family court and the criminal courts have concurrent jurisdiction over any proceeding concerning acts between spouses,
parent and child, or members of the same family or household where the charges are disorderly conduct, harassment, menacing,
reckless endangerment, assault in the second degree, assault in the third degree, or attempted assault. 3  For the purposes of this
section, these offenses are referred to as family offenses. 4  Incestual rape and sodomy are not within the ambit of designated
family offenses. 5

Members of the same family or household encompasses persons related by consanguinity or affinity, persons legally married
to one another, persons formerly married to one another, and persons who have a child in common, regardless of whether the
persons have been married or have lived together at any time. 6

A juvenile delinquency proceeding may be originated in family court by an order of removal, provided that the removal is
authorized by statute. 7  However, the statute 8  only authorizes the removal to family court of an action against a juvenile who
is specifically charged as a juvenile offender. 9

Before a proceeding is commenced, the complainant should be advised of the procedures available for the institution of family
offense proceedings. 10  A person should be advised that there is concurrent jurisdiction with respect to family offenses both in
family court and criminal court; that a family court proceeding is a civil proceeding which attempts to stop violence, end family
disruption, and obtain protection; and that referrals for counseling or counseling services are available through probation for this
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purpose. 11  Further, the person should be advised that the purpose of a criminal court proceeding is to prosecute the offender
and may result in the defendant's conviction, and that a proceeding under the Criminal Procedure Law is initiated when the
accusatory instrument or family court petition is filed, not at the time of arrest. 12  In addition, the person should be advised that
an arrest may precede the commencement of a family court or criminal court proceeding, but an arrest is not a requirement for
the commencement of either proceeding. 13  The chief administrator of the court designates the appropriate probation officers,
warrant officers, sheriffs, police officers, district attorneys, or other law enforcement officials to inform any complainant under
this section of the procedures, and those officials may not discourage or prevent any person who wishes to file a petition or sign
a complaint from having access to any court for that purpose. 14

When a person is arrested for an alleged family offense or an alleged violation of an order of protection or temporary order of
protection or arrested pursuant to a warrant issued by the supreme or family court, and the supreme or family court is not in
session, that person must be brought before a local criminal court in the county of arrest or in the county in which the warrant is
returnable. 15  The local criminal court may issue any order authorized by statute in addition to discharging other arraignment
responsibilities. 16  In making such order, the local criminal court must consider the bail recommendation, if any, made by the
supreme or family court as indicated on the warrant or certificate of warrant. 17  Unless otherwise requested by the petitioner or
complainant, the court, besides scheduling further criminal proceedings, if any, regarding the alleged family offense or violation
allegation, must make such matter returnable in the supreme or family court on the next day such court is in session. 18

The family court does not abuse its discretion in transferring to the criminal court a proceeding against a minor on charges of
assault against his wife, in view of the absence of criteria which would warrant the retention of family court jurisdiction. 19

These criteria include opportunity for reconciliation between the parties and the preservation of the family unit. 20

The family court, not the criminal court, is the appropriate forum for offenses which the defendant commits in attempting to
avoid service of a family court warrant. 21

When a criminal action involving a family offense is pending, the criminal court has the power to issue a temporary order
of protection as a condition of any order of recognizance or bail or as a condition of an adjournment in contemplation of
dismissal. 22  In addition to any other conditions, the court may require that the defendant stay away from the home, school,
business, or place of employment of the family or household member or of any designated witness provided that the court makes
a determination and states that determination in a written decision or on the record regarding whether to impose a condition
pursuant to the statute. 23  However, the failure to make a determination will not affect the validity of the temporary order of
protection. 24  In making the determination, the court must consider, but will not be limited to the consideration of, whether
the temporary order of protection is likely to achieve its purpose in the absence of such a condition, conduct subject to prior
orders of protection, prior incidents of abuse, past or present injury, threats, drug or alcohol abuse, and access to weapons. 25

The court may also permit parental visits to a child, require that the defendant abstain from offensive conduct against a child
or against the family or household member, or require that the defendant refrain from acts of commission or omission tending
to make the home not a proper place for the family or household member. 26

For good cause shown, the court may issue a temporary order of protection ex parte upon the filing of the accusatory
instrument. 27  The court may issue or extend a temporary order of protection ex parte or on notice simultaneously with the
issuance of a warrant for the arrest of the defendant. 28  The temporary order of protection may continue in effect until the day
the defendant subsequently appears in court pursuant to the arrest warrant, voluntarily or otherwise. 29  The duration of the order
must be fixed by the court and, in the case of a felony conviction, may not exceed the greater of five years from the date of
conviction; or three years from the date of the expiration of the maximum term of an indeterminate sentence of imprisonment
actually imposed; or in the case of a conviction for a class A misdemeanor, may not exceed three years from the date of such
conviction; or in the case of a conviction for any other offense, may not exceed one year from the date of conviction. 30  For
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purposes of determining the duration of an order of protection, a conviction will be considered to include a conviction that has
been replaced by a youthful offender adjudication. 31

Upon conviction of any of the family offenses, the court may, in addition to any other disposition, including a conditional
discharge or youthful offender adjudication, enter an order of protection. 32  Where a temporary order of protection is issued, the
court must state on the record the reasons for issuing or not issuing an order of protection. 33  The same procedure governing the
requirement that a court make a determination concerning whether to issue a temporary order of protection also applies when
the court enters an order of protection which requires that the defendant stay away from the home, school, business, or place of
employment of the family or household member, the other spouse, or the child. 34  The duration of the order must be fixed by the
court and, in the case of a felony conviction, must not exceed the greater of five years from the date of the conviction; or three
years from the date of the expiration of the maximum term of an indeterminate sentence of imprisonment actually imposed; or
in the case of a conviction for a class A misdemeanor, must not exceed three years from the date of the conviction; or in the case
of a conviction for any other offense, shall not exceed one year from the date of conviction. 35  For purposes of determining the
duration of an order of protection, a conviction will be considered to include a conviction that has been replaced by a youthful
offender adjudication. 36  The order must bear in a conspicuous manner the term “order of protection” or “temporary order of
protection” as the case may be. 37  However, the absence of that language will not affect the validity of the order. 38

A copy of the order of protection or the temporary order of protection is filed by the clerk of the court with the sheriff's office
in the county in which the complainant resides or, if the complainant resides within a city, with the police department of that
city. 39  A copy of the order of protection or temporary order of protection may from time to time be filed by the clerk of the
court with any other police department or sheriff's office having jurisdiction of the residence, work place, and school of anyone
intended to be protected by the order. 40  A copy of the order may also be filed by the complainant at the appropriate police
department or sheriff's office having jurisdiction. 41  Any subsequent amendment or revocation of the order is filed in the same
manner as the order of protection or temporary order of protection. 42

A family offense which occurs after issuance of the order of protection is deemed a new offense for which the complainant may
elect to file a new accusatory instrument or a family court petition. 43

Where an order of protection, temporary order of protection, or warrant has been issued under the statute, the clerk of the
court issues a copy of the order of protection or temporary order of protection to the complainant, the defendant, and defense
counsel. 44  The presentation of a copy of the order or a warrant to any peace officer constitutes authority to arrest a person
violating the terms of the order and to bring that person before the court. 45

Sections 530.12 and 530.13 of the Criminal Procedure Law authorizing local criminal courts to issue temporary orders of
protection without first conducting an adversarial evidentiary hearing do not violate due process on their face. 46

If no warrant, order, or temporary order of protection has been issued, and an act which is alleged to be a family offense is the
basis of the arrest, the magistrate will permit the complainant to file a petition, information, or accusatory instrument, and for
reasonable cause shown, will hold the respondent or the defendant and admit to, fix, or accept bail, or parole the individual for
hearing before the family court or appropriate criminal court as the complainant may choose in accordance with the provisions
of the Criminal Procedure Law. 47

Punishment for contempt for violating an order of protection or a temporary order of protection does not affect a pending
criminal action, nor will the sentence upon conviction be reduced or diminished for the crimes or offenses enumerated. 48
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The statute 49  empowers the court to issue a temporary order of protection as a condition of a pretrial release in a criminal action
involving an assault between a parent and child. 50  Furthermore, the legislative history of the law compels a court to issue a
temporary order of protection as a proper exercise in effectuating the purpose of the legislature. 51

The victims for whose protection the legislation was enacted are set forth in the Family Court Act 52  and the Criminal Procedure
Law. 53  The class of parent and child is enumerated without reference to the marital status of the parents. 54  To deny the child
who is a victim of a family offense the protections simply because, as part of a divorce decree, the defendant parent has been
granted visitation rights would be clearly contrary to legislative intent. 55

Every police officer, peace officer, or district attorney investigating a family offense must advise a victim of the availability of
a shelter or other services in the community and give the victim written notice of the legal rights and remedies available. 56

The division of criminal justice services must prepare the form and content of the written notice and distribute copies to the
appropriate law enforcement officials pursuant to the Executive Law. 57

The failure of the statute 58  to provide for a hearing prior to the issuance of a temporary order of protection does not result in a
lack of due process or affect the constitutional aspects of the law. 59  Furthermore, a defendant, who is the object of the order of
protection, may at any time request a hearing for the purpose of determining the merits of the order, even though this procedure
is not specifically provided for in the Criminal Procedure Law. 60

Although a pretrial order of protection is constitutionally justifiable as necessary to effect the state's interest in protecting victims
of domestic violence, the continuance of the order is not valid unless the defendant is given an opportunity to be heard. 61  The
Criminal Procedure Law provides a mechanism for affording the defendant this right when it states that orders of protection may
be made a condition of release on bail. 62  Therefore, when a defendant seeks to modify the court's bail order, this application
falls within the ambit of the hearing provision under the Criminal Procedure Law, 63  which gives the defendant an opportunity
to be heard. 64
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When the family court is not in session, and upon the request of the petitioner, a local criminal court may on an ex parte basis
issue a temporary order of protection pending a hearing in family court. 1  However, to do so, a sworn affidavit must be submitted
alleging that the family court is not in session, that a family offense has been committed, that a family offense petition has been
filed or will be filed in family court on the next day the court is in session, and showing good cause. 2

Upon appearance in a local criminal court, the court must advise the petitioner that he or she may continue with the proceeding
either in family court or, upon the filing of a local criminal court accusatory instrument, in criminal court or both. 3  After issuing
a temporary order of protection where the petitioner requests that it be returnable in family court, the local criminal court must
transfer the matter forthwith to the family court and make the matter returnable in family court on the next day the family court
is in session, or as soon thereafter as practicable, but in no event more than four calendar days after issuance of the order. 4

Upon issuing a temporary order of protection returnable in family court, the local criminal court must immediately forward a
copy of the temporary order of protection and sworn affidavit to the family court and must provide the petitioner with a copy
of that order. 5

Any temporary order of protection so issued must be issued to the respondent, and copies must be filed. 6  The order must plainly
state the date that the order expires which, in the case of an order returnable in family court, must be not more than four calendar
days after its issuance unless sooner vacated or modified by the family court. 7

A petitioner requesting a temporary order of protection returnable in family court pursuant to CPL § 530.12(3-a) in a case in
which a family court petition has not been filed must be informed that the temporary order of protection expires as provided
for herein, unless the petitioner filed a petition pursuant to the Family Court Act 8  on or before the return date in family court
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and the family court issues a temporary order of protection or order of protection as authorized under Article 8 of the Family
Court Act. 9

None of the above provisions limits or restricts the petitioner's right to proceed directly and without court referral in either a
criminal or family court, or both, as provided for in the Family Court Act. 10

In addition, at the petitioner's request, a local criminal court may on an ex parte basis modify a temporary order of protection or
order of protection which has been issued under provisions of the Family Court Act pending a hearing in family court, provided
that a sworn affidavit is submitted alleging that the family court is not in session and showing good cause, including a showing
that the existing order is insufficient for the purposes of protection of the petitioner, the petitioner's child or children, or other
members of the petitioner's family or household. 11

The local criminal court must make the matter regarding the modification of the order returnable in family court on the next day
the family court is in session, or as soon thereafter as practicable, and in no event more than four calendar days after issuance of
the modified order. 12  The court must immediately forward a copy of the modified order and sworn affidavit to the family court
and must provide a copy of the order and affidavit to the petitioner. 13  Any modified temporary order of protection or order of
protection so issued must be issued to the respondent and copies filed as required by the Criminal Procedure Law. 14
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1 McKinney's CPL § 530.12(3-a).
2 McKinney's CPL § 530.12(3-a).
3 McKinney's CPL § 530.12(3-a).
4 McKinney's CPL § 530.12(3-a).
5 McKinney's CPL § 530.12(3-a).
6 McKinney's CPL § 530.12(3-a).
7 McKinney's CPL § 530.12(3-a).
8 McKinney's Family Court Act § 821(1).
9 McKinney's CPL § 530.12(3-a).
10 McKinney's CPL § 530.12(3-a).

See McKinney's Family Court Act § 115.
11 McKinney's CPL § 530.12(3-b).
12 McKinney's CPL § 530.12(3-b).
13 McKinney's CPL § 530.12(3-b).
14 McKinney's CPL § 530.12(3-b).
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Accusatory instruments are to be accorded a fair and not overly restricted or technical reading and will be upheld so long as
they serve the fundamental purposes of providing the accused with notice sufficient to prepare a defense in a form sufficiently
detailed to prevent a subsequent retrial for the same offense. (See People v. Prevete, 10 Misc. 3d 78, 809 N.Y.S.2d 777 (App.
Term 2005). People v. Casey, 95 N.Y.2d 354, 717 N.Y.S.2d 88, 740 N.E.2d 233 (2000)).

Under present law, 1  a criminal action commences with the filing of an accusatory instrument. 2  An accusatory instrument means
an indictment, an indictment order reduced, an information, a simplified information, a prosecutor's information, a superior
court information, a misdemeanor complaint, or a felony complaint. 3  Every accusatory instrument, regardless of the person
designated as the accuser, constitutes an accusation on behalf of the state as plaintiff and must be entitled “the people of the State
of New York” against a designated person, known as the defendant. 4  The accusatory instrument must be sufficient and valid for
a court to obtain jurisdiction over the defendant. 5  A valid accusatory instrument must designate the offense or offenses charged
in addition to having factual allegations which must contain a statement of the complainant alleging facts of an evidentiary
character supporting or tending to support the charges. 6  Moreover, the accusatory instrument must precede the issuance of
an arrest warrant. 7

However, if the accusatory instrument is not sufficient on its face and the court is satisfied that on the basis of available facts or
evidence it would be impossible to draw and file an accusatory instrument that is sufficient on its face, the court must dismiss
the instrument. 8

The Criminal Procedure Law provides for seven separate accusatory instruments. 9  One type of accusatory instrument, an
information, is a verified written accusation by a person charging one or more other persons with the commission of one or
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more offenses, none of which is a felony. 10  An information must be filed with the local criminal court and may serve as a basis
for both commencement of the criminal action and prosecution of the criminal action in the local criminal court. 11

A second type of accusatory instrument is a simplified traffic information. 12  The form of this information is prescribed by the
Commissioner of Motor Vehicles. 13  It must designate the offense or offenses charged but contains no factual allegations of
an evidentiary nature. 14  It serves as the basis for commencement of a criminal action for traffic offenses as an alternative to
charging these offenses by a regular information, and under certain circumstances it may serve as the basis for prosecution of
the charges. 15  An investigator in a district attorney's office is a police officer and has the authority to issue a simplified traffic
information accusing a person of committing a traffic infraction. 16

A third accusatory instrument is the misdemeanor complaint. 17  This is a verified written accusation by a person, filed with the
local criminal court, charging one or more other persons with the commission of one or more offenses, at least one of which is
a misdemeanor and none of which is a felony. 18  It serves as the basis for commencement of a criminal action but may serve
as a basis for prosecution only where the defendant has waived prosecution by information. 19  The misdemeanor complaint
serves merely as the basis for the commencement of a criminal action, permitting court arraignment and temporary control of
the defendant's person, where there is no prima facie case at the current time. 20  However, it is not designed for prosecution
purposes, a defendant is not required to plead to a misdemeanor complaint, and there can not be a trial unless the defendant
consents. 21

When a felony is charged in the local criminal court, the only accusatory instrument permissible is the felony complaint, which
is a written verified accusation by a person, filed with the local criminal court, charging one or more other persons with the
commission of one or more felonies. 22  It serves as a basis for commencement of the action but not as a basis for prosecution. 23

Misdemeanors or petty offenses may also be charged in the local criminal court by use of a prosecutor's information. 24  This
must be signed by the district attorney or an assistant district attorney and filed with the local criminal court either at the direction
of the grand jury, pursuant to the Criminal Procedure Law, 25  at the direction of a local criminal court, 26  at the district attorney's
own instance, 27  or at the direction of a superior court. 28  The prosecutor's information charges one or more persons with the
commission of one or more offenses, none of which is a felony. 29  It serves as the basis for prosecution of the criminal action,
but it commences a criminal action only where it results from a grand jury direction issued in a case not previously commenced
in the local criminal court. 30

The grand jury may not direct the filing of a prosecutor's information unless the evidence is both legally sufficient to establish
the commission of a crime and gives rise to reasonable cause to believe that the defendant committed the crime. 31

There are two other simplified informations. 32  One is a simplified parks information; the form of this document is prescribed
by the Commissioner of Parks and Recreation. 33  The other is a simplified environmental conservation information; this form is
prescribed by the Commissioner of Environmental Conservation. 34  Each of these simplified informations may charge offenses
under its respective regulatory statutes. 35

Since a desk appearance ticket is not an accusatory instrument, 36  the issuance of a desk appearance ticket must be followed by
the filing of an appropriate accusatory instrument 37  which then commences the criminal action. 38

An accusatory instrument is defective on its face when it does not conform to the requirements of the statute. 39  However, the
instrument may not be dismissed as defective, but must be amended where the defect or irregularity is of a kind that may be
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cured by an amendment, and the prosecution moves to amend. 40  Failure to designate the proper statutory section and offense
designation is not a mere irregularity and may not be amended. 41

If an accusatory instrument is so radically defective that it will not support a judgment of conviction, the court before which
a defendant has been prosecuted upon the instrument has not obtained jurisdiction. 42  Therefore, a second prosecution upon a
corrected instrument would not be barred as double jeopardy. 43

The prosecution may reduce an A misdemeanor to a B misdemeanor and decide what charges to bring against a defendant. 44

The mere act of doing so does not in and of itself prejudice the defendant. 45  However, the prosecution cannot withhold the
actual charge in order to prevent the defense from building a strategy and amend the charge on the eve of trial thereby prejudicing
the defendant. 46

The prosecution did not abuse its prosecutorial privilege or prejudice a defendant by reducing a defendant's charges on the eve
of trial from assault and possession of a weapon to attempted assault and attempted possession of a weapon, where the reduction
was raised after the case had been adjourned for trial for two weeks, the reduced charges were not so inherently different from
the original charges so as to alter defense strategy, the prosecution left ample time before trial for the defense to prepare a proper
strategy, and the prosecution did not attempt to hide the true nature of the charges from the defense. 47
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1 CPL § 1.20(17).
2 CPL § 1.20(1), (8).

People v. Howard, 106 A.D.2d 663, 482 N.Y.S.2d 917 (2d Dep't 1984); People v. Holcombe, 74 A.D.2d
700, 426 N.Y.S.2d 121 (3d Dep't 1980).
People v. Fysekis, 164 Misc. 2d 627, 625 N.Y.S.2d 861 (City Crim. Ct. 1995).

3 CPL § 1.20(1).
People v. Fysekis, 164 Misc. 2d 627, 625 N.Y.S.2d 861 (City Crim. Ct. 1995).

4 CPL § 1.20(1).
5 People v. Law, 106 Misc. 2d 351, 431 N.Y.S.2d 648 (City Crim. Ct. 1980).
6 People v. Law, 106 Misc. 2d 351, 431 N.Y.S.2d 648 (City Crim. Ct. 1980).
7 CPL §§ 1.20, 120.10, 120.20.

People v. Howard, 106 A.D.2d 663, 482 N.Y.S.2d 917 (2d Dep't 1984).
8 McKinney's Crim. Proc. §§ 120.20(1)(b), 130.30.
9 CPL § 100.10.

See 8 N.Y. Jur. 2d, Auto & Veh § 540; 34 N.Y. Jur. 2d, Crim. L §§ 2158 to 2163, 2175; 45A N.Y. Jur.,
Pol Cont & CL § 177; 21 Am. Jur. 2d, Crim. L § 409; 41 Am. Jur. 2d, Indict §§ 44 et seq.
A.L.R. Library
Limitations on state prosecuting attorney's discretion to initiate prosecution by indictment or by
information, 44 ALR4th 401.

10 CPL § 100.10(1).
11 CPL § 100.10(1).
12 CPL § 100.10(2)(a).

See § 7:7.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS1.20&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS1.20&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985101256&pubNum=0000602&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980107735&pubNum=0000602&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980107735&pubNum=0000602&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995091865&pubNum=0000602&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS1.20&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995091865&pubNum=0000602&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS1.20&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980137443&pubNum=0000602&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980137443&pubNum=0000602&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS1.20&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS120.10&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS120.20&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985101256&pubNum=0000602&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS120.20&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS130.30&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS100.10&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986020998&pubNum=0000849&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986020998&pubNum=0000849&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS100.10&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS100.10&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS100.10&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226822&cite=NYCRPs7%3a7&originatingDoc=I7c0e1291f6a211e58e1bbf84a301265d&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Armistead, Mary 6/8/2020
For Educational Use Only

§ 7:4.Accusatory instruments—Generally, 1 Criminal Procedure in New York § 7:4 (2d)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 4

13 CPL § 100.10(2)(a).
14 CPL § 100.10(2)(a).
15 CPL § 100.10(2)(a).
16 People v. Neuschatz, 88 Misc. 2d 433, 389 N.Y.S.2d 507 (App. Term 1975), order aff'd, 40 N.Y.2d 935,

390 N.Y.S.2d 61, 358 N.E.2d 885 (1976).
17 CPL § 100.10(4).
18 CPL § 100.10(4).
19 CPL § 100.10(4).

People v. Richberg, 125 Misc. 2d 975, 481 N.Y.S.2d 237 (City Crim. Ct. 1984).
20 People v. Weinberg, 34 N.Y.2d 429, 358 N.Y.S.2d 357, 315 N.E.2d 434 (1974).
21 People v. Weinberg, 34 N.Y.2d 429, 358 N.Y.S.2d 357, 315 N.E.2d 434 (1974).
22 CPL § 100.10(5).
23 CPL § 100.10(5).
24 CPL § 100.10(3).
25 CPL § 100.10(3).

See CPL § 190.70.
26 CPL § 100.10(3).

See CPL §§ 180.50, 180.70.
27 CPL § 100.10(3).

See CPL § 100.50(2).
28 CPL § 100.10(3).

See CPL § 210.20(1-a).
29 CPL § 100.10(3).
30 CPL § 100.10(3).
31 People v. McClafferty, 73 Misc. 2d 666, 342 N.Y.S.2d 208 (City Crim. Ct. 1973).
32 CPL § 100.10(b), (c).
33 CPL § 100.10(2)(b).
34 CPL § 100.10(2)(c).
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36 CPL § 1.20(1).

People v. Fysekis, 164 Misc. 2d 627, 625 N.Y.S.2d 861 (City Crim. Ct. 1995).
37 CPL § 1.20(1), (17).

People v. Fysekis, 164 Misc. 2d 627, 625 N.Y.S.2d 861 (City Crim. Ct. 1995).
38 People v. Byfield, 131 Misc. 2d 884, 502 N.Y.S.2d 346 (City Crim. Ct. 1986) (improper service of

appearance ticket insufficient basis for dismissing information); McClellan v. New York City Transit
Authority, 111 Misc. 2d 735, 444 N.Y.S.2d 985 (N.Y. City Civ. Ct. 1981).

39 CPL § 100.40.
People v. Pacifico, 105 Misc. 2d 396, 432 N.Y.S.2d 588 (City Crim. Ct. 1980).
People v. McNamara, 78 N.Y.2d 626, 578 N.Y.S.2d 476, 585 N.E.2d 788 (1991).

40 People v. Pacifico, 105 Misc. 2d 396, 432 N.Y.S.2d 588 (City Crim. Ct. 1980).
For a discussion of amendments to accusatory instruments, see § 7:11.

41 People v. Law, 106 Misc. 2d 351, 431 N.Y.S.2d 648 (City Crim. Ct. 1980).
42 People v. Redding, 109 Misc. 2d 487, 440 N.Y.S.2d 512 (City Crim. Ct. 1981).
43 People v. Redding, 109 Misc. 2d 487, 440 N.Y.S.2d 512 (City Crim. Ct. 1981).
44 People v. Burke, 186 Misc. 2d 278, 715 N.Y.S.2d 603 (City Crim. Ct. 2000).
45 People v. Burke, 186 Misc. 2d 278, 715 N.Y.S.2d 603 (City Crim. Ct. 2000).
46 People v. Burke, 186 Misc. 2d 278, 715 N.Y.S.2d 603 (City Crim. Ct. 2000).
47 People v. Burke, 186 Misc. 2d 278, 715 N.Y.S.2d 603 (City Crim. Ct. 2000).
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1 Criminal Procedure in New York § 7:5 (2d)
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Part 1. Practice and Forms

Chapter 7. Commencing Criminal Action in the Local Criminal Court

§ 7:5. Accusatory instruments—Form and content
—Information
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For information pursuant to CPL 100.40 (1) to be sufficient on its face, the information must contain nonhearsay allegations
of the factual part and/or supporting depositions which will establish every element of the crimes charged. People v. Griffin,
10 Misc. 3d 626, 809 N.Y.S.2d 814 (City Crim. Ct. 2005).

An information must demonstrate reasonable cause to believe that the defendant committed the offense charged and must also
establish a legally sufficient case against the defendant. 1  It must contain nonhearsay, factual allegations sufficient to establish
a prima facie case as to each charge in the complaint. 2  For these purposes, “nonhearsay” includes admissible hearsay, 3  and
refers to that type of evidence that would be admissible at trial. 4  In order to be sufficient on its face, the information must be
subscribed and verified by a complainant having knowledge of the offense charged. 5

The purpose of an information is to inform the accused of the nature of the charge and acts constituting it so that he or she may
prepare for trial and protect himself or herself from being tried for the same offense. 6  The information must specify the name
of the court in which it is filed and the title of the action. 7  It must be signed at the bottom and verified by the complainant. 8

The complainant may be any person who has knowledge, whether personal or based upon information and belief, relating to
the commission of a crime, and the knowledge which the complainant imparts on the accusatory instrument must relate to
the offense or offenses charged. 9  The information is divided into two parts, the accusatory part and the factual part. 10  The
complainant's verification of the instrument is deemed to apply only to the factual part and not to the accusatory part. 11
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To be sufficient, an information must contain both an accusatory part which designates the offense charged against the defendant
and a factual part which alleges facts of an evidentiary character supporting or tending to support the charges. 12  While an
accusatory instrument's citation of the specific statutes under which the defendant is charged may satisfy the accusatory part of
the requirements for a jurisdictionally sufficient information, such citations do not satisfy the factual part. 13  An information is
statutorily sufficient on its face when it substantially conforms to the requirements of CPL § 100.15, contains factual allegations
which provide reasonable cause to believe that the defendant committed the offense charged, and contains nonhearsay factual
allegations establishing, if true, each element of the offense charged and that the defendant committed the same. 14  Failure to
establish a prima facie case in an information constitutes a jurisdictional defect that cannot be waived and requires dismissal
of the accusatory instrument. 15

The accusatory part must designate the offense or offenses charged and, subject to the rules of joinder applicable to indictments,
may charge two or more offenses in separate counts; two or more defendants may be charged in the same instrument provided
that all of the defendants are jointly charged with every offense alleged in the information. 16  The ability to join defendants in
one information or complaint is much more restrictive than when joining defendants in an indictment since section 200.40 of
the Criminal Procedure Law allows two or more defendants to be jointly indicted for one of four reasons, while section 100.15
of the Criminal Procedure Law allows a misdemeanor information or complaint to charge multiple defendants only as long
as the defendants are jointly charged with every offense allowed in the information. 17  To illustrate, dismissal was warranted
where defendants were charged under one misdemeanor information with two counts of third-degree assault and second-degree
harassment and one defendant was further charged with petit larceny. 18  In that case, the court noted that the prosecution could
have moved to amend the accusatory instrument or for severance, or superseded the misdemeanor information with two separate
misdemeanor informations, one for each defendant. 19

The factual part of the instrument must contain the complainant's statement alleging evidentiary facts supporting or tending to
support the charges. 20  The factual part of the information must allege facts of evidentiary character, must provide reasonable
cause to believe the defendant committed the offense charged, and must, if true, establish every element of the offense charged
and the defendant's commission of it. 21  If there is more than one offense, the factual part should consist of a single factual
account applicable to all of the counts of the accusatory part. 22  Factual allegations may be based either on personal knowledge
or on information and belief. 23  Conclusory allegations are insufficient and render the charging instrument defective. 24

Insufficiency in the factual allegations alone, as opposed to a failure to allege every material element of the crime, does not
constitute a nonwaivable jurisdictional defect. 25

Where an information does not allege sufficient facts, the defect may be cured by a supporting deposition. 26  A supporting
deposition is a written instrument which accompanies or is filed in connection with an information or other accusatory
instrument. 27  It must be subscribed (signed at the bottom) and verified by a person other than the complainant of the accusatory
instrument. 28  It contains factual allegations of an evidentiary nature based either upon personal knowledge or upon information
and belief, and these factual allegations must support or tend to support the charges which are contained in the accusatory
instrument. 29

A document may serve as a supporting deposition to an accusatory instrument, even if it precedes the drafting of the accusatory
instrument, provided it: clearly identifies the defendant; states the date, time, and place of occurrence; contains every element
of each crime charged in the complaint; indicates that the allegations made are based on the subscriber's personal knowledge
and that the subscriber has read the allegations contained in the document and verifies that they are true; and it is verified as
statutorily prescribed. 30

A domestic incident report can serve as a supporting deposition to an accusatory instrument if the report's factual allegations
contain every element of the factual allegations set forth in the accusatory instrument, it is clear from the report that the
allegations are based on the complaining witness' personal knowledge, the report clearly indicates that the complainant has read
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the allegations and adopted them as her own, and the report is properly verified. 31  A domestic incident report signed by the
complainant could not be used as a supporting deposition where the date in the report concerning when the incident occurred
was different from the date of the occurrence as set forth in the accusatory instrument. 32

Where the court finds that the complainant has not personally read the complaint or had it read to him or her, the presumption of
regularity that applies to the filing of a supporting deposition disappears from the case and the supporting deposition becomes
insufficient to properly convert the complaint into an information. 33  However, in the absence of a clear indication from the
complainant that he or she has not signed the supporting deposition, the supporting deposition is deemed sufficient to convert the
complaint into the information. 34  A defendant's mere speculation that the complainant might not have read or understood the
allegations in the complaint, based on the fact that the telephone company interpreter read the complaint to the complainant in
Russian, was insufficient to successfully challenge the propriety of the complainant's supporting deposition and the conversion
of the complaint to an information, absent a clear indication from the complainant that she did not read or understand the factual
allegations read by the complainant or to her by the interpreter, and in light of the prosecution's unchallenged allegation that the
complainant had some ability to read and speak English and the interpreter was merely used as a precaution. 35

There is no conflict between the statute 36  authorizing a person other than a police officer who may have witnessed a crime to
prepare a deposition and the statute 37  authorizing a police officer to prepare a deposition to clarify a complaint, since both of
these statutes refer to different supporting depositions. 38

The verification of the information or of any supporting deposition may be done in one of the following manners: (a) it may be
sworn to before the court with which it is filed; (b) it may be sworn to before a desk officer in charge at a police station or police
headquarters, or any of his superior officers; (c) if it is filed by a public servant following the issuance of an appearance ticket
it may be sworn to before another designated public servant who is authorized to administer the oath; (d) it may bear a form
notice that false statements made are punishable as a class A misdemeanor pursuant to the Penal Law, 39  and the form notice
together with the subscription of the deponent constitute a verification of the instrument. 40  If a complainant police officer does
not sign the instrument in the presence of the desk sergeant, the court must conclude that the information is not properly verified
and, therefore, must be dismissed. 41

The court may designate one of the methods of verification to be used in a particular case. 42

While the information must be subscribed, this merely requires the deponent's signature be at the conclusion of the statement
being verified. 43  The signature does not also have to follow the form notice. 44

The information is sufficient on its face if it meets the standards described in this section and those standards contained in
the Criminal Procedure Law. 45  Further, the allegations of the factual part, together with those of any supporting depositions,
provide reasonable cause to believe that the defendant committed the offense charged in the accusatory part of the information,
and the nonhearsay allegations of fact included in the information and the supporting depositions establish, if true, every element
of the offense charged. 46  The failure to adhere to the strict requirements under the Criminal Procedure Law for the construction
of an information regarding the showing of a prima facie case which requires facial sufficiency of every element of the offense
charged and the defendant's commission thereof, supported by verified nonhearsay allegations, is a jurisdictional defect. 47

In a prosecution for third-degree grand larceny, the information is insufficient on its face where the supporting information
and deposition contain no allegation that the defendant intends to commit the crime of issuing a bad check, or that at the time
of ordering the checks, the defendant intends or believes that payment would be refused by the drawee upon presentation. 48

However, the Court of Appeals has held that a hearsay pleading violation of Criminal Procedure Law § 100.40(1)(c) in the
factual portion of a local criminal court information is not jurisdictional or nonwaivable and, therefore, must be preserved in
order to be reviewable as a matter of law on appeal. 49  Accordingly, a defendant's failure to interpose a timely objection or
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motion before the trial court that addressed alleged hearsay defects in a misdemeanor information charging criminal contempt
precluded consideration of the defect on appeal. 50

An information must be sufficient by itself, without resort to testimony or record of evidence, in order to withstand a motion to
dismiss for insufficiency. 51  Certainty and precision must be patent in an information. 52

If there is any doubt about the admissibility of hearsay evidence, it should not be used to support an information. 53

At any time prior to entering a guilty plea or prior to the commencement of trial, the information may be amended upon
application of the people with notice to the defendant providing an opportunity to be heard. 54  The court may order the
amendment of the accusatory part of the information by adding a count charging an offense supported by allegations of the
factual part of the information including the supporting depositions. 55  Furthermore, an amendment of the information to change
the statutory citation to properly reflect the renumbered charge is permissible during trial. 56  If the amendment is granted, the
defendant must be allowed a reasonable adjournment. 57  If there is to be an amendment of an accusatory instrument within the
scope of the statute, 58  there must be strict compliance with the prescriptions of that section. 59  The statute 60  is the relevant
section for the amendment of a juvenile delinquency petition, since a juvenile delinquency petition is not akin to a prosecutor's
information, but is tantamount to an information. 61

An information may be superseded by a prosecutor's information or another information. 62  If, prior to a guilty plea or
commencement of the trial, another information is filed with the local criminal court charging the defendant with an offense
which was charged in the first instrument, the first instrument is superseded by the second. 63  When the defendant is arraigned
on the second instrument, the court must dismiss the count of the first instrument charging the offense. 64  The Court of Appeals
has held that where the defendant is never arraigned on the succeeding information, there is no jurisdictional bar to a conviction
on the preceding instrument charging the same crime and no statutory obligation to dismiss the preceding instrument. 65  The first
instrument is not superseded as to any count it contains which is not charged in the second instrument. 66  The information may
also be superseded by a prosecutor's information charging any of the offenses supported pursuant to the standards prescribed
in the Criminal Procedure Law. 67  In that case, the original information is superseded by the prosecutor's information, and
when the defendant is arraigned on the latter, the first information is deemed dismissed. 68  The prosecution may file a new
information that alleges additional facts or charges offenses that were not included in a previously filed information but stem
from the same criminal transaction. 69  In so holding, the court stated that the prosecution has absolute freedom to obtain a
new grand jury indictment for replacement of one that is pending or any count within it that would presumably and logically
contain charges not considered or voted on by the first grand jury based on additional proof of criminal activity. 70  Accordingly,
an original information charging a defendant with third-degree assault did not prevent the state from filing a new information
charging the defendant with second-degree harassment on the basis of a single incident, even though the second instrument was
not a prosecutor's information, as section 100.50 of the Criminal Procedure Law did not limit the prosecutor's authority to file
more than one information in the course of the same criminal action when the instruments charged different offenses based on
different facts and did not limit the prosecutor's authority to provide additional factual detail in the new information. 71

The import of the statute is to exclude felony complaints from one of the class of accusatory instruments which may be
superseded by a prosecutor's information. 72

When an information is filed in the local criminal court, a copy must immediately be transmitted to the appropriate district
attorney either by the clerk of the court or by a police officer or peace officer if the officer is the complainant or has arrested
the defendant and brought the defendant before the local criminal court on behalf of the arresting person. 73

An information charging a defendant with operating a motor vehicle while under the influence of alcohol with a blood level
of.10 percent or more must be supported by a chemical test analysis certificate which is both verified by the person who
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administered the test and which indicates the defendant's blood alcohol level, and the absence of either factor renders the
instrument jurisdictionally defective. 74

An information charging a defendant with possession of an electronic stun gun, whether pursuant to the Penal Law or the
Administrative Code, must contain factual allegations that the stun gun was operable, defined as capable of emitting an electronic
charge, accompanied by a supporting deposition from the individual who tested the device, and a formal lab analysis or ballistics
report is not required. 75  If the complaint alleges that a deponent and/or informant observed a defendant in possession of a
stun gun and that the deponent/informant is a police or court officer, that officer's capacity for correctly identifying a weapon
is inherently understood by the officer's professional status so that the basis for the identification need not be stated in the
complaint. 76

An information that alleged that the defendant left four young children of the ages five, seven, 12, and 13 alone for two hours
without adult supervision in an apartment that was devoid of food was facially insufficient to charge the offense of endangering
the welfare of child, where the allegations did not provide any factual description to establish that the children's physical, mental,
or emotional condition was impaired by what may have been a temporary lack of food in the apartment or that leaving noninfant
children in the care of their 12- and 13-year-old siblings resulted in their neglect. 77

A misdemeanor information charging second-degree criminal trespass was not insufficient in alleging, as the sole basis for an
inference of criminal conduct, defendant's admission that he was not a resident or an invited guest at the building where a police
officer saw him standing on the roof. 78

The statutory exception for cases arising out of labor disputes was an element of the crime of second-degree criminal contempt,
and the count of the accusatory instrument charging second-degree criminal contempt for disobeying a protective order in favor
of the child's mother, without indicating whether the case was the result of a labor dispute, was facially insufficient. 79

In the Court of Appeals case People v. Jones, 80  the Court reiterated the doctrine that the People are obligated to set forth a
prima facie case in the information to establish the defendant was justly accused of the offense for which he was charged, in
accordance to CPL 100.40(1). In Jones the defendant was charged with disorderly conduct and the information simply alleged
that the defendant was not moving on a public sidewalk and numerous pedestrians forced to move around him and that the
defendant had refused to move. The Court held that where inconvenience for pedestrians is insufficient to support a disorderly
conduct charge Penal Law 240.2(5)(5) and as such failed to cause alarm or recklessly create a risk.
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lot did not contain hearsay pleading defects and, therefore, was not jurisdictionally defective, where
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complainant's firsthand observations, and the residential element, as well as ownership, if it were
applicable, could be fairly implied from the complainant's duties as the town's code inspector, so that the
source or validity of the complainant's knowledge was a matter to be raised as an evidentiary defense
at trial and did not need to be specified in the information. People v. Sikorsky, 195 Misc. 2d 534, 759
N.Y.S.2d 836 (App. Term 2002).
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7 CPL § 100.15(1).
8 CPL § 100.15(1).
9 CPL § 100.15(1).
10 CPL § 100.15(1).
11 CPL § 100.15(1).
12 People v. Moorehead, 170 Misc. 2d 35, 648 N.Y.S.2d 528 (J. Ct. 1996) (sufficiency of information
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13 People v. Frazier, 195 Misc. 2d 525, 759 N.Y.S.2d 631 (City Ct. 2003) (accusatory instrument charging

second-degree criminal contempt based on alleged violation of no-contact order of protection was not
jurisdictionally defective in failing to expressly state that underlying factual assertions did not involve
a labor dispute).

14 People v. Moorehead, 170 Misc. 2d 35, 648 N.Y.S.2d 528 (J. Ct. 1996).
15 People v. Moorehead, 170 Misc. 2d 35, 648 N.Y.S.2d 528 (J. Ct. 1996).
16 CPL § 100.15(2).

People v. McNamara, 78 N.Y.2d 626, 578 N.Y.S.2d 476, 585 N.E.2d 788 (1991).
17 People v. Tejada, 180 Misc. 2d 228, 690 N.Y.S.2d 386 (City Crim. Ct. 1997).
18 People v. Tejada, 180 Misc. 2d 228, 690 N.Y.S.2d 386 (City Crim. Ct. 1997).
19 People v. Tejada, 180 Misc. 2d 228, 690 N.Y.S.2d 386 (City Crim. Ct. 1997).
20 CPL § 100.15(3).

People v. Smith, 178 Misc. 2d 350, 678 N.Y.S.2d 872 (City Crim. Ct. 1998).
21 CPL §§ 100.15, 100.40.

People v. Hurtado, 116 Misc. 2d 897, 456 N.Y.S.2d 660 (City Crim. Ct. 1982) (information concerning
factual portions of all elements of offense as nonwaivable jurisdictional prerequisite); People v. Pacifico,
105 Misc. 2d 396, 432 N.Y.S.2d 588 (City Crim. Ct. 1980).
Information charging the defendant with resisting arrest was jurisdictionally insufficient in the absence of
any allegations that, if true, would establish that the underlying arrest was authorized. People v. Grabinski,
189 Misc. 2d 307, 731 N.Y.S.2d 583 (App. Term 2001).
People v. Smith, 178 Misc. 2d 350, 678 N.Y.S.2d 872 (City Crim. Ct. 1998); People v. Dang, 172 Misc.
2d 274, 658 N.Y.S.2d 820 (City Crim. Ct. 1997).
Factual allegations in an information that the defendant was driving under the influence of alcohol when
she struck another vehicle were insufficient to support a charge that the defendant acted recklessly or
with criminal negligence. People v. Figueroa, 164 Misc. 2d 814, 625 N.Y.S.2d 839 (City Crim. Ct. 1995);
People v. Lopez, 170 Misc. 2d 278, 648 N.Y.S.2d 231 (City Crim. Ct. 1996).

22 CPL § 100.15(3).
23 CPL § 100.15(3).
24 People v. Figueroa, 164 Misc. 2d 814, 625 N.Y.S.2d 839 (City Crim. Ct. 1995).
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25 People v. Grosunor, 109 Misc. 2d 663, 440 N.Y.S.2d 996 (City Crim. Ct. 1981).
People v. Ramos, 162 Misc. 2d 745, 622 N.Y.S.2d 859 (City Crim. Ct. 1994) (inability of complainant
to recognize complaint on cross-examination went to his credibility and not the jurisdictional sufficiency
of the complaint).

26 Commission Staff Notes to CPL § 100.20.
See 34 N.Y. Jur. 2d, Crim. L § 2172; 21 Am. Jur. 2d, Crim. L § 409; 41 Am. Jur. 2d, Indict §§ 44 et seq.
Forms
8 Am. Jur. Pl & Pr Forms, Rev, Criminal Procedure, Forms 91, 92, 97, 99, 102, 112, 131, 134, 139, 140.

27 CPL § 100.20.
28 CPL § 100.20.
29 CPL § 100.20.
30 People v. Stridiron, 175 Misc. 2d 16, 667 N.Y.S.2d 621 (City Crim. Ct. 1997).
31 People v. Stridiron, 175 Misc. 2d 16, 667 N.Y.S.2d 621 (City Crim. Ct. 1997).
32 People v. Stridiron, 175 Misc. 2d 16, 667 N.Y.S.2d 621 (City Crim. Ct. 1997).
33 People v. Honshj, 176 Misc. 2d 170, 671 N.Y.S.2d 934 (City Crim. Ct. 1998).
34 People v. Honshj, 176 Misc. 2d 170, 671 N.Y.S.2d 934 (City Crim. Ct. 1998).
35 People v. Honshj, 176 Misc. 2d 170, 671 N.Y.S.2d 934 (City Crim. Ct. 1998).
36 CPL § 100.20.
37 CPL § 100.25.

See 8 N.Y. Jur. 2d, Auto & Veh §§ 540, 541; 34 N.Y. Jur. 2d, Crim. L §§ 2164, 2167, 2173; 85 N.Y. Jur.
2d, Police, Sheriffs, and Related Officers § 17; 21 Am. Jur. 2d, Crim. L § 409; 41 Am. Jur. 2d, Indict
§§ 44 et seq.
Forms
8 Am. Jur. Pl & Pr Forms, Rev, Criminal Procedure, Forms 91, 92, 97, 99, 102, 112, 131, 134, 139, 140.

38 People v. Quinn, 100 Misc. 2d 582, 419 N.Y.S.2d 811 (Police Ct. 1979).
39 Penal Law § 210.45.
40 CPL § 100.30(1).

See 33 N.Y. Jur. 2d, Crim. L § 1297; 34 N.Y. Jur. 2d, Crim. L § 2174; 21 Am. Jur. 2d, Crim. L § 409;
41 Am. Jur. 2d, Indict §§ 44 et seq.
Forms
8 Am. Jur. Pl & Pr Forms, Rev, Criminal Procedure, Forms 91, 92, 97, 99, 102, 112, 131, 134, 139, 140.

41 People v. Ryan, 185 Misc. 2d 477, 713 N.Y.S.2d 447 (Dist. Ct. 2000).
42 CPL § 100.30(2).
43 People v. Coldiron, 79 Misc. 2d 338, 360 N.Y.S.2d 788 (App. Term 1974).
44 People v. Coldiron, 79 Misc. 2d 338, 360 N.Y.S.2d 788 (App. Term 1974).
45 CPL § 100.40(1)(a).

See CPL § 100.15.
46 CPL § 100.40(1). This latter requirement that the nonhearsay allegations establish every element of the

crime is specifically reenforced by CPL § 100.15, which provides that those allegations may be upon
information and belief, but that section does not in any way limit or affect the requirement of CPL §
100.40(1). CPL § 100.15(3).
A domestic violence report that was verified by the victim, but neither filed with nor incorporated
by reference into the information charging the defendant with resisting arrest, could not cure a defect
consisting of the lack of any allegations in the information that the underlying arrest of the defendant
was lawful. People v. Grabinski, 189 Misc. 2d 307, 731 N.Y.S.2d 583 (App. Term 2001).
A misdemeanor information was facially insufficient to sustain a charge of falsely reporting an incident
to the police, where the prosecution asserted that the police report was initiated in retaliation for an
aggravated harassment complaint brought against the defendant on the previous day but did not plead
that the incident at issue did not in fact occur, as required by the statutory language for the crime of falsely
reporting an incident. People v. Torres, 188 Misc. 2d 58, 727 N.Y.S.2d 587 (City Crim. Ct. 2001).
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People v. McNamara, 78 N.Y.2d 626, 578 N.Y.S.2d 476, 585 N.E.2d 788 (1991) (informations charging
defendants with public lewdness facially defective).
People v. Payton, 161 Misc. 2d 170, 612 N.Y.S.2d 815 (City Crim. Ct. 1994) (complaint sufficient where
it alleged all elements of a single count of menacing in the second degree).
People v. Niang, 160 Misc. 2d 500, 609 N.Y.S.2d 1017 (City Crim. Ct. 1994) (mens rea element of
trademark counterfeiting sufficiently alleged where defendant's knowledge that his watches were not
genuine could be inferred from his possession of the watches and their inferior quality).
People v. McDermott, 160 Misc. 2d 769, 610 N.Y.S.2d 984 (Dist. Ct. 1994) (aggravated harassment in
the second degree complaint was jurisdictionally defective where it failed to sufficiently identify the
defendant as the person who spoke to the complainant on the telephone).
Facts showing “forcible compulsion” need not be elicited in an information charging forcible touching
in order for the information to be facially sufficient, and the lack of consent can be established directly
through the affidavit of the complainant or by circumstantial evidence. People v. Serrano, 5 Misc. 3d
509, 785 N.Y.S.2d 281 (Dist. Ct. 2004).

47 CPL §§ 100.15(1), (3), 100.40(1)(c).
People v. King, 137 Misc. 2d 1087, 523 N.Y.S.2d 748 (City Crim. Ct. 1988) (rejected by, People v. Soler,
144 Misc. 2d 524, 544 N.Y.S.2d 287 (City Crim. Ct. 1989)).
People v. Wheeler, 162 Misc. 2d 81, 616 N.Y.S.2d 145 (City Crim. Ct. 1994) (accusatory instrument
failed jurisdictional requirements where nonhearsay nature of annexed police laboratory reports was not
clear on the face of the instruments).

48 Conkey v. State, 74 A.D.2d 998, 427 N.Y.S.2d 330 (4th Dep't 1980).
49 People v. Casey, 95 N.Y.2d 354, 717 N.Y.S.2d 88, 740 N.E.2d 233 (2000).
50 People v. Casey, 95 N.Y.2d 354, 717 N.Y.S.2d 88, 740 N.E.2d 233 (2000).
51 People v. Crisofulli, 91 Misc. 2d 424, 398 N.Y.S.2d 120 (City Crim. Ct. 1977).
52 People v. Crisofulli, 91 Misc. 2d 424, 398 N.Y.S.2d 120 (City Crim. Ct. 1977).
53 People v. Haskins, 107 Misc. 2d 480, 435 N.Y.S.2d 261 (City Crim. Ct. 1981).

People v. Garcia, 163 Misc. 2d 862, 622 N.Y.S.2d 1019 (City Crim. Ct. 1995) (complaint for aggravated
unlicensed operation of a motor vehicle in the second degree was properly converted into information
where facts alleged were corroborated by filing of certified copy of defendant's DMV abstract, copies of
five conviction notices and license suspensions addressed to defendant with proofs of mailing).

54 CPL § 100.45(3).
See 34 N.Y. Jur. 2d, Crim. L §§ 2157, 2178, 2181; 21 Am. Jur. 2d, Crim. L § 409; 41 Am. Jur. 2d, Indict
§§ 44 et seq.
A.L.R. Library
Power of court to make or permit amendment of indictment, 17 ALR3d 1181.

55 CPL § 100.45(3).
56 People v. Pena, 146 Misc. 2d 767, 552 N.Y.S.2d 543 (City Crim. Ct. 1990).
57 CPL § 100.45(3).
58 CPL § 100.45(3).
59 People v. Harper, 37 N.Y.2d 96, 371 N.Y.S.2d 467, 332 N.E.2d 336 (1975).
60 CPL § 100.45(3).
61 Matter of Parsons, 108 Misc. 2d 738, 438 N.Y.S.2d 933 (City Fam. Ct. 1981).
62 CPL § 100.50.

See 34 N.Y. Jur. 2d, Crim. L § 2179; 21 Am. Jur. 2d, Crim. L § 409; 41 Am. Jur. 2d, Indict §§ 44 et seq.
63 CPL § 100.50(1).

The prosecution's motion to file a superseding information was denied and did not obviate the failure to
supply the supporting depositions that had been demanded by the defendant which required the dismissal
of the simplified traffic informations. People v. Origlia, 138 Misc. 2d 286, 524 N.Y.S.2d 163 (City Ct.
1988).

64 CPL § 100.50(1).
65 People v. Bowman, 84 N.Y.2d 923, 620 N.Y.S.2d 810, 644 N.E.2d 1366 (1994).
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67 CPL § 100.50(2).

See CPL § 100.40(1).
68 CPL § 100.50(2).

People v. White, 115 Misc. 2d 800, 454 N.Y.S.2d 792 (City Crim. Ct. 1982) (failing to arraign defendant
on superseding information as not warranting motion to set aside verdict and dismiss information).

69 People v. Thomas, 4 N.Y.3d 143, 791 N.Y.S.2d 68, 824 N.E.2d 499 (2005).
70 People v. Thomas, 4 N.Y.3d 143, 791 N.Y.S.2d 68, 824 N.E.2d 499 (2005).
71 People v. Thomas, 4 N.Y.3d 143, 791 N.Y.S.2d 68, 824 N.E.2d 499 (2005).
72 CPL § 100.50.

People v. Thomas, 107 Misc. 2d 947, 436 N.Y.S.2d 153 (Dist. Ct. 1981).
73 CPL § 110.20.
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75 People v. Dang, 172 Misc. 2d 274, 658 N.Y.S.2d 820 (City Crim. Ct. 1997).
76 People v. Dang, 172 Misc. 2d 274, 658 N.Y.S.2d 820 (City Crim. Ct. 1997).
77 People v. Smith, 178 Misc. 2d 350, 678 N.Y.S.2d 872 (City Crim. Ct. 1998).
78 People v. Heller, 180 Misc. 2d 160, 689 N.Y.S.2d 327 (City Crim. Ct. 1998).
79 People v. Romano, 188 Misc. 2d 368, 728 N.Y.S.2d 868 (City Crim. Ct. 2001) (abrogated by, People

v. Feiler, 191 Misc. 2d 390, 742 N.Y.S.2d 526 (Dist. Ct. 2002)) (defect in information curable by
amendment).

80 People v. Jones, 9 N.Y.3d 259, 848 N.Y.S.2d 600, 878 N.E.2d 1016 (2007).
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1 Criminal Procedure in New York § 7:6 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 7. Commencing Criminal Action in the Local Criminal Court

§ 7:6. Accusatory instruments—Form and content
—Felony complaint

References

West's Key Number Digest
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A felony complaint is defined in CPL 100.10 (5) and the sufficiency of a felony complaint is determined under CPL 100.15.
As an accusatory instrument, the felony complaint does not enable a defendant to take a plea of guilty in superior court such
as the County or Supreme Court. Only a Superior Court information or indictment would enable the defendant to plead guilty
under those circumstances. (See People v. Sterling, 27 A.D.3d 950, 811 N.Y.S.2d 212 (3d Dep't 2006)).

The felony complaint is a verified, written accusation charging one or more felonies. 1  It is a sufficient basis to initiate criminal
proceedings but is an insufficient basis for prosecution. 2  If felony charges are subsequently reduced to the misdemeanor level,
a defendant is entitled to prosecution by information. 3  However, a complaint was not converted to a misdemeanor information
by the prosecution's reduction of two felony counts to misdemeanors where one felony count survived. 4  It must specify the
name of the court with which it is filed and the title of the action and must be subscribed (signed at the bottom) and verified
by a person who is known as the complainant. 5  The complainant may be any person who has knowledge, whether personal or
based upon information and belief, of the commission of the felony. 6  The felony complaint must contain an accusatory part
and a factual part, but the verification of the instrument is deemed to apply only to the factual part, not to the accusatory part. 7

The accusatory part must designate the offense or offenses charged. 8  Two or more felonies may be charged in separate counts
and two or more defendants may be charged in the same felony complaint provided that all of the defendants are jointly charged
with every offense in the felony complaint. 9
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The factual part of the felony complaint must contain a statement alleging facts which are evidentiary in character and which
support or tend to support the charges. 10  The factual allegations may be based upon personal knowledge or information and
belief. 11  The statute does not require that the felony complaint specifically state the basis of the allegations warranting a
dismissal of the complaint if it remains silent. 12

If the felony complaint charges a violent felony offense which is defined in the Penal Law, 13  and the offense is an armed felony
as defined in the Criminal Procedure Law, 14  the accusatory part of the felony complaint must designate the offense as an armed
felony and the factual part must allege facts evidentiary in character which support or tend to support that designation. 15

A felony complaint is not the accusatory instrument upon which a felony charge is ultimately prosecuted, for that is the function
of an indictment. 16  Also, a felony complaint commences a felony action in a local criminal court and is disposed of by holding
the defendant for the grand jury, by reducing the charge to a nonfelony, or by dismissing the charge. 17  The statute governing
proceedings upon a felony complaint 18  is not unconstitutional for failing to provide that every defendant is entitled to a felony
hearing. 19

The court at a felony hearing is required to determine whether there is reasonable cause to believe that the defendant committed
any felony. 20  The court is not limited to the felony complaint before it at this hearing. 21  Therefore, the court does not have
to deeply concern itself with the specifics set forth in the felony complaint, but rather must concentrate upon the testimony
presented during the felony hearing. 22

If the complainant signing the felony complaint does not have sufficient personal knowledge or is not able to allege upon
information and belief sufficient additional facts to support all of the elements of the crime charged, then a supporting deposition
may be filed. 23  This is a written instrument which is subscribed (signed at the bottom) and verified by a person other than the
complainant. 24  It contains factual allegations which are evidentiary in character and are based either upon personal knowledge
or upon information and belief. 25

There is no conflict between the statutes under the Criminal Procedure Law which refer to different supporting depositions. 26

The statute concerning the definition, form, and content of a supporting deposition refers to depositions prepared by a person
other than the police officer. 27  However, the other provision regarding the defendant's right to a supporting deposition refers
to depositions prepared by the police officer to clarify the complaint. 28

Verification on the felony complaint, a supporting deposition, and proof of service of a supporting deposition must be
accomplished in one of the following ways: (a) it may be sworn to before the court with which it is filed; (b) it may be sworn
to before a desk officer in charge at the police station or police headquarters, or any of the superior officers; (c) where it is filed
by a public servant following the issuance and service of an appearance ticket it may be sworn to before another public servant
who is expressly designated as authorized to administer the oath with respect to that instrument; (d) it may also bear a notice to
the effect that false statements made are punishable as a class A misdemeanor pursuant to the Penal Law. 29  This form notice,
together with the subscription of the deponent, constitute a verification of the instrument. 30

The court may direct that a particular instrument be verified in a particular manner as prescribed in the statute. 31  The failure
to place above the deponent's signature the form notice advising the deponent of criminal liability under the Penal Law 32  does
not render the verification of the information defective. 33  While the information must be subscribed, this merely requires that
the deponent's signature be at the conclusion of the statement being verified, but it does not require the signature to also follow
the form notice. 34
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There is no provision in the Criminal Procedure Law to allow the district attorney, on the attorney's own volition, without any
direction from the court, to replace a felony complaint with a prosecutor's information. 35  Felony complaints are excluded from
the class of accusatory instruments which may be superseded by a prosecutor's information. 36

In order for an information in a local criminal court to be sufficient on its face, the allegations of the factual part of the
information, together with those of the supporting depositions, must provide reasonable cause to believe that the defendant
committed the offense charged. 37  Furthermore, the nonhearsay allegations of the factual part of the information, including the
supporting depositions must, if true, be sufficient to establish every element of the offense charged. 38

By contrast to an information, there is no requirement that a felony complaint demonstrate a legally sufficient case. 39  The
sufficiency requirements of the felony complaint and information differ because the information is not only the charge but is
often the instrument upon which the defendant is prosecuted for a misdemeanor or petty offense. 40  Unlike a felony complaint,
the filing of an information is not followed by a preliminary hearing and grand jury proceeding, and the people are not required
to present actual evidence establishing a prima facie case before pleading or trial. 41

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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1 CPL § 100.10(5).
People v. LeBlanc, 165 Misc. 2d 882, 630 N.Y.S.2d 840 (City Crim. Ct. 1995).

2 CPL § 100.10(5).
3 CPL § 170.65.

People v. Franco, 109 Misc. 2d 695, 440 N.Y.S.2d 961 (City Crim. Ct. 1981).
See 34 N.Y. Jur. 2d, Crim. L §§ 2179, 2182, 2194, 2217; 21 Am. Jur. 2d, Crim. L §§ 443 et seq.

4 People v. LeBlanc, 165 Misc. 2d 882, 630 N.Y.S.2d 840 (City Crim. Ct. 1995) (speedy trial issue).
5 CPL § 100.15(1).
6 CPL § 100.15(1).
7 CPL § 100.15(1).
8 CPL § 100.15(2).
9 CPL § 100.15(2).
10 CPL § 100.15(3).
11 CPL § 100.15(3).
12 People v. Ferro, 77 Misc. 2d 226, 353 N.Y.S.2d 854 (Dist. Ct. 1974).
13 Penal Law § 70.02.
14 CPL § 1.20(41).
15 CPL § 100.15(4).
16 People v. Ferro, 77 Misc. 2d 226, 353 N.Y.S.2d 854 (Dist. Ct. 1974).
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18 CPL § 180.10.
19 People v. Morano, 111 A.D.2d 273, 489 N.Y.S.2d 108 (2d Dep't 1985).
20 People v. Dixon, 75 N.Y.2d 833, 552 N.Y.S.2d 907, 552 N.E.2d 155 (1990) (police officer's hearsay

statements not providing probable cause for felony complaint and issuance of arrest warrant); People v.
Ferro, 77 Misc. 2d 226, 353 N.Y.S.2d 854 (Dist. Ct. 1974).
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1 Criminal Procedure in New York § 7:7 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 7. Commencing Criminal Action in the Local Criminal Court

§ 7:7. Accusatory instruments—Form and content
—Misdemeanor complaint

References

West's Key Number Digest

• West's Key Number Digest, Indictment and Information 17

The misdemeanor complaint must specify the name of the court in which it is filed and the title of the action. 1  It must also be
subscribed (signed at the bottom) and verified by the person known as the complainant. 2  The complainant may be any person
having knowledge, whether personal knowledge or upon information and belief, of the commission of the offense charged. 3

The misdemeanor complaint must contain an accusatory part and a factual part, and verification is deemed to apply only to
the factual part. 4

The accusatory part must designate the offense or the offenses charged as they would in the case of an indictment. 5  Two or more
offenses may be charged in separate counts and two or more defendants may be charged in the same misdemeanor complaint
provided that all defendants are charged with all the same charges alleged in the misdemeanor complaint. 6  The factual part of
the instrument must contain a statement alleging facts of evidentiary character which support or tend to support the charges. 7  If
there has been more than one offense charged, the factual portion should consist of a single factual account which relates to all
of the offenses charged in the accusatory part. 8  The factual part may be based upon either personal knowledge or information
and belief. 9

There is no express statutory requirement that a criminal court misdemeanor accusatory instrument must set forth geographical
jurisdiction. 10

An accusatory instrument alleging misdemeanor violations comports with the statutory requirements of an information under
the Criminal Procedure Law when the instrument does not contain hearsay, but does contain a factual pattern of sufficient
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particularity which, if true, supports the allegations. 11  The failure of a district attorney to check the designated boxes
denominated misdemeanor complaint or misdemeanor information does not render an otherwise valid information void. 12

A felony complaint is facially sufficient if the factual allegations state facts that are of an evidentiary character that support or
tend to support the charges so as to provide reasonable cause to believe that the defendant committed the offense charged in
the complaint. 13  There is no requirement that the complaint be supported by nonhearsay factual allegations establishing every
element of the offense and the defendant's commission of that offense. 14

The misdemeanor complaint may have a supporting deposition attached to it or filed in connection with it. 15  The supporting
deposition is a written instrument subscribed and verified by a person other than the complainant which contains factual
allegations of an evidentiary character based upon either a person's knowledge or information and belief supplementing the
allegations contained in the misdemeanor complaint. 16

A trial court was not required to make an inquiry as to whether jurisdictional requirements had been met, upon receipt of a
faxed, signed deposition without a correct jurat or caption in support of a complaint charging a defendant with operating a
motor vehicle while under the influence of alcohol or drugs, and upon the defendant's motion to dismiss the complaint, since
the applicable rule did not prohibit the acceptance of faxed signatures and the defendant did not allege that there was no original
or that he properly requested the original and it was not provided. 17  Further, any error in the trial court's acceptance of the
faxed, signed deposition did not warrant reversal of the defendant's conviction, as the jurat or caption was not required on the
supporting deposition. 18

Verification on the misdemeanor complaint, a supporting deposition, and proof of service of the supporting deposition may be
accomplished by the affiant going before the court in which it is filed and swearing to the truth of the contents; or it may be sworn
to before a desk officer in charge at the police station or police headquarters or any of the superior officers; or where it is filed by
a public servant following the issuance and service of an appearance ticket, it may be sworn to before another designated public
servant who is authorized to administer the oath; or it may contain a notice that false statements made therein are punishable
as a class A misdemeanor pursuant to the Penal Law. 19  If the document contains this type of notice, the subscription by the
deponent constitutes a verification of that instrument. 20  Any one of these methods of verification is valid unless the court in
which the document is filed directs otherwise and prescribes a particular method of verification. 21

The misdemeanor complaint is sufficient on its face if it meets the statutory requirements contained in the Criminal Procedure
Law. 22  Further, the allegations of the factual part, including any supporting depositions, must provide reasonable cause to
believe that the defendant committed the offense charged in the accusatory part of the instrument. 23  This should be contrasted
with the requirement that an information, in order to be sufficient on its face, must contain nonhearsay allegations in the factual
part that, if true, would support every element of the offense charged. 24  Thus, the misdemeanor complaint may rest on hearsay
allegations. 25  The failure to adhere to the strict requirements under the Criminal Procedure Law for the construction of an
information regarding the showing of a prima facie case which requires facial sufficiency of every element of the offense charged
and the defendant's commission of the offense, supported by verified, nonhearsay allegations, is a jurisdictional defect. 26  It is
incumbent upon the courts to insure that when a defendant is charged solely upon the allegations of a complaining witness under
12 years of age, every element of the offense and the defendant's commission are sufficiently supported by verified, nonhearsay
allegations. 27  However, the court can make a finding that the complaint is an information when the child's allegations form
only one part of the charges and the witnesses cannot be sworn, or if there are other competent witnesses who can verify the
hearsay portions of the complaint or circumstantial evidence exists that verifies the hearsay portions of the complaint. 28

Once a court determines that there are sufficient factual indicia to question whether a complaint and/or a supporting deposition
was adequately translated to a non-English-speaking complainant, the court has the discretion to order the filing of a certificate
of interpretation, which determination by the court may be based on the uncontradicted representations of the parties or
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if there is a factual dispute that the court is unable to resolve after a hearing. 29  Once the court orders the filing of a
certificate of interpretation with respect to a complaint or supporting deposition, that filing is imperative since it is based on
a determination that there is sufficient evidence to question the legitimacy of the complainant's verification and, therefore, the
court's jurisdiction. 30  If the complaint or supporting deposition is never adequately translated to the complainant, the court
must hold that the misdemeanor complaint was never converted. 31

A certificate of interpretation indicating that a criminal complaint had been translated into complainants' native tongue prior to
their signing of corroborating affidavits was necessary where complainants did not speak or read English and the translation
was not conducted by an official interpreter recognized by the court, and where the corroborating affidavits the prosecution
served and filed were defective or insufficient in that the affidavits, signed and sworn to by the complainants indicated that
they had read the accusatory instrument and the contents thereof were true, but absent a signed statement by a person providing
that he or she had translated the complaint in complainants' naive tongue prior to complainants' signing of the corroborating
affidavits, the affidavits were defective. 32

A misdemeanor complaint falls within the category of a provisional pleading serving the exclusive purpose of providing a court
with temporary jurisdiction over the defendant. 33  The misdemeanor complaint may not be used as an instrument to prosecute
the defendant unless the defendant waives prosecution by information. 34  A superseding information must be filed unless the
defendant consents to waive the filing. 35  Since the complaint is intended to serve only to assure temporary control over the
defendant's person, its conversion to an information is an essential task which, when done, establishes the course not only of
all significant pretrial proceedings but of the trial itself. 36  However, the prosecution cannot answer ready for trial until it has
converted a misdemeanor complaint into a jurisdictionally sufficient information, and none of the exclusions listed under the
speedy trial statute 37  will apply until conversion has been completed. 38

A superseding information may not be used as a vehicle for consolidation under the language of the statute, 39  since this clearly
limits the scope of a superseding information to the facts and allegations of the original information. 40  The word “information”
is used in the singular throughout the statute and as a result cannot be construed to permit discretionary joinder. 41

If a defendant who has been arraigned on a misdemeanor complaint decides to waive prosecution by information and consents
to be prosecuted upon the misdemeanor complaint, the defendant is required either at the date of the waiver or later to enter
a plea to the complaint. 42  Otherwise, the defendant is not required to enter a plea to the misdemeanor complaint since
it must be superseded or replaced by an information unless the defendant specifically waives this requirement. 43  If the
misdemeanor complaint is supplemented by a supporting deposition and the instruments together satisfy the requirement for a
valid information, the misdemeanor complaint is deemed to have been converted to a replacing information. 44  A child witness
under 12 years of age cannot convert a misdemeanor complaint into an information by signing a deposition containing a form
notice warning which meets the requirements of the Criminal Procedure Law. 45  In addition, a supporting deposition signed by
any witness under 16 years of age pursuant to the Criminal Procedure Law will not convert a misdemeanor complaint into an
information. 46  Therefore, where the complaint rests solely on the allegations of a child less than 12 years of age, the witness
must swear before the court with which it is filed in order to verify the complaint. 47

The information which replaces the misdemeanor complaint does not have to charge the same offense, but at least one of the
counts must charge an offense which is based upon the conduct alleged to have taken place by the misdemeanor complaint. 48

The supporting deposition is not “mere surplusage.” 49  It is an indispensable part of an accusatory instrument, changing it
from a misdemeanor complaint, upon which a defendant may not ordinarily be prosecuted, into an information, upon which
a defendant may be prosecuted. 50  Thus, an information lacking a supporting affidavit or deposition has been held to be
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jurisdictionally defective, 51  and a second prosecution for the same offense based upon a corrected instrument is not barred
as double jeopardy. 52

A misdemeanor complaint can be transformed into a facially sufficient information by factual allegations contained in a
supporting deposition, such that essential elemental facts need not all be contained within the factual portion of the complaint. 53

Any divergence between the facts contained in the body of the complaint and the supporting deposition is insignificant provided
the nonhearsay allegations taken from either or both the complaint and the deposition make out the elements of the crime
charged. 54  The supporting deposition that accompanies or is filed in connection with the accusatory instrument is not required
to refer to the instrument or to have “precise factual symmetry with the instrument.” 55  Moreover, the deposition is not limited
to restating the facts as contained in the complaint and may contain additional facts to support the charges in the accusatory
instrument. 56

A domestic incident report (DIR) may be received as a supporting deposition to an accusatory instrument. 57  If the elements of
the crime or crimes charged are established by facts contained in the DIR and the DIR is reasonably referable to the incident
alleged in the accusatory instrument, the facts in the DIR may be determinative of the sufficiency of the accusatory instrument
as an information. 58  To illustrate, a DIR that contained facts of an assault different from those in the accusatory instrument,
but that alleged similar facts that occurred in the same date, time and place, reasonably referred to the same incident, so as to
constitute a supporting deposition containing nonhearsay factual allegations that established all elements of the offenses charged
in the accusatory instrument and, therefore, was sufficient to convert the accusatory instrument into an information. 59

A misdemeanor complaint is not designed for prosecution purposes, and a defendant is not required to plead to a misdemeanor
complaint and cannot be tried unless the defendant consents. 60

A right to be prosecuted by information may be waived. 61  However, in the absence of an effective admonition of the right to
be prosecuted by information, a waiver of consent to prosecution by misdemeanor complaint cannot be presumed. 62

If the defendant is in the sheriff's custody pursuant to an order of the local criminal court, the court must release the defendant if
the misdemeanor complaint has not been replaced by an information within five days, not including Sunday, unless the defendant
has waived prosecution by information or the court finds that there is good cause why the order of release should not issue. 63

Good cause consists of some compelling facts or circumstance which precludes the replacement of the misdemeanor complaint
by an information or a prosecutor's information. 64  The day that a defendant is taken into custody, unless it precedes the day of
arraignment or is a Sunday, is included within the five-day period within which a misdemeanor complaint must be converted
to an information, or the defendant will be released on his or her own recognizance. 65

The prosecution could use a simplified information to commence a prosecution for selling alcohol to a minor in violation of the
Alcoholic Beverage Control Law where the content of the simplified information conformed in substance to the requirements
of a misdemeanor complaint. 66

Recognizing the district attorney's nearly unfettered discretion in determining how and when to prosecute, including the right to
reduce charges, while voicing its displeasure with last minute reductions, the court granted the prosecution's motion to reduce
class A misdemeanors of third-degree assault with class B misdemeanors of attempted third-degree assault made only after the
case was called to begin trial and rejected the defendant's argument to extend the Batson-like race issues to the prosecution's
motion and require the prosecution to provide race-neutral reasons for reducing the charges. 67

A misdemeanor complaint alleging that a deponent/police officer observed the defendant in possession of an electronic stun
gun is facially sufficient and does not have to set forth the officer's basis for concluding that the device was an electronic stun
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gun since the deponent's status as a police officer confers on the officer an inherent ability to draw that conclusion given an
officer's training and expertise in the area of weapons. 68

The failure to annex a copy of a relevant protection order to an information charging the defendant with criminal contempt
rendered it defective as an information because of its hearsay nature, but it was sufficient on its face to qualify as a misdemeanor
complaint since it contained a detective's verified statement indicating the index number, date, and source of the protection
order and further indicated that the defendant had been advised and served with a copy of the protection order before the events
giving rise to the charges. 69

Allegation that defendants failed to display a massage license was insufficient to make out a prima facie case of unlicensed
practice of massage. Here the allegation should have included that the defendants were actually unlicensed and as such was
essential to the charge under the New York State Education Law 6512. The information was insufficient on its face. 70

A trial court upheld the sufficiency of an information to the charge of theft of services where two individuals used the same
turnstile at the same time while only one individual paid the fare, thus “doubling up.” Under a fair reading of the information,
one or the other person could be charged with the offense, which is a violation of Penal Law 165.15(5). 71

Where a police officer's expertise was relied upon for sufficiency of a misdemeanor complaint and the officer indicated that
based on his experience the defendant's vehicle contained heroin and marijuana, then laboratory reports were not necessary to
satisfy the prima facie case and therefore, satisfied the law as a sufficient accusatory instrument. 72
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Footnotes

1 CPL § 100.15(1).
2 CPL § 100.15(1).
3 CPL § 100.15(1).
4 CPL § 100.15(1).
5 CPL § 100.15(2).
6 CPL § 100.15(2).
7 CPL § 100.15(3).

People v. Dumas, 68 N.Y.2d 729, 506 N.Y.S.2d 319, 497 N.E.2d 686 (1986) (misdemeanor complaints
charging defendant with sale and possession of marijuana facially insufficient as no evidentiary facts
showing basis for conclusion that substance sold was marijuana).
People v. Born, 166 Misc. 2d 757, 634 N.Y.S.2d 915 (J. Ct. 1995).
An information alleging that the police officer observed the defendant smoking a marijuana cigar, and
that the defendant placed the cigar behind his back as the officer approached, broke it into small pieces
and threw it into a patch of mulch, was sufficient to charge him with the crime of obstructing government
administration, since the alleged conduct demonstrated the defendant's intent to prevent the officer from
retrieving the marijuana, and also with the crime of attempted tampering with physical evidence, since
the defendant could have contemplated, upon seeing the officer approach, that an arrest and prosecution
for drug possession was about to be commenced and that the cigar would be used as evidence. People v.
Mercedes, 194 Misc. 2d 731, 756 N.Y.S.2d 735 (City Crim. Ct. 2003).

8 CPL § 100.15(3).
9 CPL § 100.15(3).
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People v. Born, 166 Misc. 2d 757, 634 N.Y.S.2d 915 (J. Ct. 1995).
10 People v. Patterson, 185 Misc. 2d 519, 708 N.Y.S.2d 815 (City Crim. Ct. 2000).
11 CPL art 100.

People v. Gittens, 103 Misc. 2d 309, 425 N.Y.S.2d 771 (City Crim. Ct. 1980).
12 People v. Gittens, 103 Misc. 2d 309, 425 N.Y.S.2d 771 (City Crim. Ct. 1980).
13 People v. Black, 270 A.D.2d 563, 705 N.Y.S.2d 696 (3d Dep't 2000).
14 People v. Black, 270 A.D.2d 563, 705 N.Y.S.2d 696 (3d Dep't 2000).
15 CPL § 100.20.
16 CPL § 100.20.
17 People v. Dalton, 176 Misc. 2d 211, 673 N.Y.S.2d 828 (App. Term 1998).

See McKinney's CPL § 10015.
18 People v. Dalton, 176 Misc. 2d 211, 673 N.Y.S.2d 828 (App. Term 1998).
19 CPL § 100.30(1)(a) to (d).
20 CPL § 100.30(1)(d).
21 CPL § 100.30(2).
22 CPL § 100.40(4)(a).

See CPL § 100.15.
State, by not providing the complaining witness' name, failed to meet the requirements of the defendant's
right of confrontation and failed to allow the court to have before it a facially sufficient accusatory
instrument and could have met the requirements by filing and serving a proper superseding information at
any time naming the first complainant but, instead, waited until 90 days had elapsed before attempting to
supersede accusatory information. People v. Quinones, 190 Misc. 2d 648, 739 N.Y.S.2d 889 (Sup 2002).

23 CPL § 100.40(4)(b).
Misdemeanor complaints charging the defendant with the sale and possession of marijuana were
facially insufficient, since each complaint only contained a conclusory statement that the defendant sold
marijuana, but in neither case were there any evidentiary facts showing the basis for the conclusion that
the substance sold was actually marijuana. People v. Dumas, 68 N.Y.2d 729, 506 N.Y.S.2d 319, 497
N.E.2d 686 (1986).
A determination of whether a charge of resisting arrest had to be dismissed against the defendant,
following a finding that the misdemeanor complaint was insufficient as to form to support the charge
of disorderly conduct, required a hearing to determine whether the officer had reasonable or probable
cause to make the arrest for disorderly conduct to determine whether the arrest was authorized; the fact
that the complaint lacked a legally and factually sufficient basis for a disorderly conduct charge was
not dispositive because the appropriate inquiry was whether the officer had a belief that reasonable or
probable cause existed to arrest the defendant for disorderly conduct, and it was possible that the officer
had reasonable cause to arrest the defendant for disorderly conduct but failed to prepare an adequate
complaint. People v. Dailey, 196 Misc. 2d 649, 765 N.Y.S.2d 741 (J. Ct. 2003).

24 CPL § 100.40(1)(c).
People v. de Roos, 118 Misc. 2d 445, 462 N.Y.S.2d 99 (City Crim. Ct. 1983) (information insufficient as
not specifying with particularity hearsay basis of deponent's knowledge); People v. Hurtado, 116 Misc.
2d 897, 456 N.Y.S.2d 660 (City Crim. Ct. 1982).
People v. Casey, 181 Misc. 2d 744, 698 N.Y.S.2d 404 (App. Term 1999), order aff'd, 95 N.Y.2d 354, 717
N.Y.S.2d 88, 740 N.E.2d 233 (2000).

25 People v. Pinto, 88 Misc. 2d 303, 387 N.Y.S.2d 385 (City Ct. 1976).
People v. Born, 166 Misc. 2d 757, 634 N.Y.S.2d 915 (J. Ct. 1995).

26 CPL §§ 100.15(1), (3), 100.40(1)(c).
People v. King, 137 Misc. 2d 1087, 523 N.Y.S.2d 748 (City Crim. Ct. 1988) (rejected by, People v. Soler,
144 Misc. 2d 524, 544 N.Y.S.2d 287 (City Crim. Ct. 1989)).

27 People v. Pierre, 140 Misc. 2d 623, 533 N.Y.S.2d 170 (City Crim. Ct. 1988) (rejected by, People v. Soler,
144 Misc. 2d 524, 544 N.Y.S.2d 287 (City Crim. Ct. 1989)).
The failure to attach the victim's supporting deposition to the felony complaint charging the defendant
with rape and endangering the welfare of a child did not make the complaint facially insufficient, where
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See 34 N.Y. Jur. 2d, Crim. L §§ 2137, 2183.
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65 CPL § 170.70.
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§ 7:8. Accusatory instruments—Form and content
—Simplified information
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A simplified information is defined under CPL 1.20 (5). A simplified information is a written accusation by a police officer
or other authorized public servant of certain violations or misdemeanors. A simplified information has different and lesser
requirements for facial sufficiency than a misdemeanor information and is not required to have factual allegations of an
evidentiary nature whether hearsay or nonhearsay as defined under CPL 100.10(2)(a). When a supporting deposition is
requested, it can be based on hearsay or nonhearsay so long as it provides reasonable cause to believe that the defendant
committed the charge or offenses. (See CPL 100.25 (2); People v. DeRojas, 180 Misc. 2d 690, 693 N.Y.S.2d 404 (App. Term
1999)). It is significant to note that many misdemeanors such as driving while intoxicated or driving with a suspended driver's
registration, although they are considered vehicle traffic offenses, are still nonetheless classified as misdemeanors. Therefore,
it is important to keep in mind that the simplified information can charge individuals with vehicle misdemeanors as well as
infractions or petty offenses yet the standard is lower and less arduous than the standard required for a misdemeanor complaint.

The Criminal Procedure Law provides for three different types of simplified informations: the simplified traffic information;
simplified parks information; and simplified environmental conservation information. 1

The simplified traffic information charges one or more traffic infractions and/or misdemeanors relating to traffic and must be in
a form prescribed by the Commissioner of Motor Vehicles. 2  However, the offense charged in the simplified traffic information
should be stated with such accuracy that the defendant knows the offense he or she has allegedly committed. 3  Furthermore, the
defendant must also be informed of the nature of the acts allegedly committed, not only for the purpose of preparing a defense
but also to preclude reprosecution for the same offense. 4
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The simplified traffic information has been treated as the original pleading conferring jurisdiction, and it has been held sufficient
to confer jurisdiction after a guilty plea or after going to trial. 5  The courts have tacitly acknowledged this alternative statutory
scheme for securing jurisdiction in vehicle traffic matters. 6  It is designed to provide an uncomplicated form for handling the
large volume of traffic infractions and petty offenses for which it is principally used. 7

A comparison of the sections of the statute setting forth the definition and the requirements of a simplified traffic information, 8

with those of an information 9  reveal that the two accusatory instruments are separate, unrelated entities and that a simplified
traffic information is not an information of a lower category. 10  It appears that the use of the term “information” in describing
a simplified traffic information may be misleading. 11

A simplified information cannot be superseded by an information since a superseding information may only be substituted for
a prosecutor's information or misdemeanor complaint. 12

In order for an information to be valid, every element of the offense charged and the defendant's commission of it be supported by
nonhearsay allegations and must be verified in accordance with the Criminal Procedure Law. 13  A simplified traffic information
is issued at the scene of the traffic infraction and is sufficient on its face unless a demand is made for a supporting deposition. 14

The 30-day period in which the defendant must make such a demand is not extended or revived when an attorney appears
after the period has expired. 15  This applies to environmental conservation informations, as well. 16  A court simply does not
have the power to direct service of a deposition when the request is made late. 17  A defendant's failure to make a timely
request is a waiver of that right, in which case the prosecution can go to trial on the simplified information alone without a
supporting deposition. 18  Additionally, there is no requirement that the supporting deposition establish every element of the
crime by nonhearsay allegations. 19  Rather, the simplified traffic information and supporting deposition are sufficient if based
upon either personal knowledge or information and belief. 20  A supporting deposition for a simplified traffic information, to
the extent that it is based on information and belief, must contain a statement of the source of that information and belief. 21

A defendant's motion to dismiss a simplified traffic information as facially insufficient was properly denied. 22  The defendant
argued that no statutory authority existed for the use of a simplified traffic information as a pleading in the criminal courts
of New York City, and that while the Criminal Procedure Law specifically authorizes the use of simplified informations for
traffic infractions and misdemeanors relating to traffic, it must be in a brief or simplified form prescribed by the Commissioner
of Motor Vehicles. 23  The court rejected these arguments, concluding that the uniform traffic summons and complaint by the
City of New York remained an appropriate charging instrument despite changes in regulations governing traffic infractions, and
that the uniform complaint form for traffic infractions serves both as a simplified traffic information in criminal court and as
a complaint in the bureau of traffic violations. 24

The simplified parks information charges a person with the commission of one or more offenses other than a felony for which
the parks information may be issued pursuant to the Parks and Recreation Law and the Navigation Law. 25  The actual form is
one prescribed by the Commissioner of Parks and Recreation. 26

The simplified environmental conservation information charges a person with the commission of one or more offenses other
than a felony for which such an information may be issued pursuant to the Environmental Conservation Law and which is in
a form prescribed by the Commissioner of Environmental Conservation. 27

None of the simplified informations contain factual allegations but are merely statements of the time, place, and date of the
offense with a short allegation of what the offense is and a specification as to the violated section of the statutory law. 28

Therefore, the significant difference between the simplified information and all of the other accusatory instruments is that no
factual allegations are set forth. 29



Armistead, Mary 6/8/2020
For Educational Use Only

§ 7:8.Accusatory instruments—Form and content—Simplified..., 1 Criminal Procedure...

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 3

A defendant charged by a simplified information is, upon a timely request, entitled as a matter of right to have filed with the
court and served on the defendant or the defendant's attorney, a supporting deposition of the complainant police officer or public
servant containing factual allegations, based on personal knowledge or information and belief, providing reasonable cause to
believe that the defendant committed the offense or offenses charged. 30  To be timely, the defendant's request must be made
before entry of a guilty plea to the charge specified and before commencement of trial, but not later than 30 days after the
date the defendant is directed to appear in court as such date appears on the simplified information and on the appearance
ticket. 31  A request mailed to the court must be mailed within this 30-day period. 32  If a request is made, the court must order
the complainant police officer or public servant to serve a copy of the supporting deposition on the defendant or the defendant's
attorney within 30 days of receipt of the request, or at least five days before trial, whichever is earlier, and to file the supporting
deposition with the court together with proof of service. 33

However, where the defendant is issued an appearance ticket in conjunction with the offense charged in the simplified
information and the appearance ticket fails to provide the notice required by statute, a request for a supporting deposition is
timely when made no later than 30 days after entry of the defendant's plea of not guilty when the defendant has been arraigned
in person, or written notice to the defendant of the right to receive a supporting deposition when a plea of not guilty has been
submitted by mail. 34

When at least one of the offenses charged in a simplified information is a misdemeanor, the court may, upon motion of the
defendant, for good cause shown and consistent with the interest of justice, permit the defendant to request a supporting
deposition beyond the 30-day request period, but not after 90 days have elapsed from the date that appears on the simplified
information and the appearance ticket issued pursuant thereto directing the defendant to appear in court. 35  The statute specifies
the exact language which must be on the appearance ticket notifying the defendant of the right to a supporting deposition and
the time within which the defendant must make the request. 36

It is the responsibility of the court to order the complainant police officer to prepare and file a supporting deposition with the
court, and failure to so order in advance of trial calls for dismissal of the information. 37  Once the deposition is ordered by
the court, it becomes the police officer's responsibility to see that the deposition is filed with the court and served upon the
defendant. 38  Furthermore, the district attorney's office is not responsible for preparing supporting depositions, and therefore
neither the trial court nor the police officer complainant should rely upon that office for the preparation and filing of supporting
depositions. 39

Once a supporting deposition is requested, the police officer should personally prepare and file the supporting deposition with
the trial court and should serve a copy of the deposition on either the defendant or the defendant's attorney a reasonable time
before the day of trial. 40  Although personal service is not required under the Criminal Procedure Law, in the absence of personal
service, there should be proof that a copy was in fact served upon the defendant or sent to the defendant's attorney. 41

The supporting deposition is a written instrument which accompanies or is filed with the simplified information. 42  It contains
factual allegations of an evidentiary character based either on personal knowledge or on information and belief, which
supplement those allegations of the accusatory instrument or tend to support the charge or charges which are contained in
the instrument. 43  The supporting deposition must contain facts set forth in a plain and concise manner which provide a
reasonable cause to believe that the defendant committed every necessary element of the offense charged. 44  Reasonable cause
to believe that a person has committed an offense exists when evidence or information which appears reliable reveals facts
or circumstances which are collectively of such weight and persuasiveness as to convince a person of ordinary intelligence,
judgment, and experience that it is reasonably likely that the offense was committed and that the accused committed it. 45  The
pleading sufficiency requirements for the supporting deposition are identical to the pleading sufficiency requirements for the
factual part of a misdemeanor complaint. 46  The failure to provide a supporting deposition in a traffic infraction case cannot
be looked upon as a mere technical defect. 47
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There is a rational basis for the reasonable-cause standard of review when evaluating the facial sufficiency of simplified
traffic informations charging vehicle and traffic law misdemeanors, since the simplified information is designed to provide an
uncomplicated form of handling a large volume of traffic infractions and petty offenses for which it is principally used and the
high volume of traffic misdemeanors supplies a rational basis justifying the application of this standard of review. 48  The statute
establishing the reasonable-cause standard of review does not violate equal protection, especially where the statute incorporates
the guarantee of the supporting deposition upon demand and provides the motorist with fair notice of the conduct which will
result in prosecution. 49  While the requirements for facial sufficiency of a simplified information are less than those for an
information, the requirements are sufficient to insure that the motorist is adequately informed of the specific conduct to be
prosecuted and the fact that the statute incorporates different standards does not violate due process. 50

The failure to provide a supporting deposition after a timely request has been made requires the dismissal of the simplified
information, provided the motion is made in writing and upon notice to the prosecution. 51  However, charges in a local criminal
court may be prosecuted by a sufficient long-form information after a prior simplified information, charging the same offenses,
has been dismissed for failure to supply the supporting depositions required by the Criminal Procedure Law. 52

The simplified information is sufficient on its face if it substantially conforms to the requirements that are prescribed by law; 53

however, when the filing of a supporting deposition is ordered by the court pursuant to the Criminal Procedure Law, 54  the
failure of the complainant police officer or public servant to comply with the order renders the simplified information insufficient
on its face. 55

The statute permitting simplified informations does not apply to a defendant charged with selling alcohol to a minor in
violation of the Alcoholic Beverage Control Law. 56  However, the prosecution may use a simplified information to commence
a prosecution for that offense provided the content of the simplified information conforms in substance to the requirements of
a misdemeanor complaint. 57  Where the original simplified traffic information was dismissed for failure to timely serve and
file a supporting deposition, the court abused its discretion in permitting the motorist to be tried based on a new simplified
information and supporting deposition inasmuch as such conduct represented a disregard for the interests of judicial economy
and rendered the defense of traffic matters impracticable. 58

The failure of the officer, who stopped the defendant's vehicle and issued a traffic information for speeding, to supply a
supporting deposition on the defendant's request rendered the information insufficient on its face, giving the court no jurisdiction
to hear the case, despite the fact that the officer who initially observed the defendant speeding and then radioed to the officer
who issued the traffic information did provide the defendant with a supporting deposition. 59

In People v. Fernandez, 60  the Court of Appeals held that where a defendant was charged under an insufficient information
complaint that omitted certain elements necessary for this type of an accusatory instrument. However, it would be satisfactory
as a simplified traffic information. The accusatory instrument included items such as the defendant's name, address, date of
birth, sex and license information, the vehicle description and vehicle registration as well as a brief description of the offense
of aggravated license operation of a motor vehicle under VTL 511. The Court of Appeals noted that a simplified information
under CPL 100.10(2) is a stream line instrument designed for the expeditious processing of traffic violations. It is a short written
accusatory instrument signed by the police officer and filed with the criminal court, and evidentiary facts are not required. Such
documents require merely a fair and not overly restrictive or technical reading of the document. Also, a simplified information
need only substantially conform to the requirements of the Commissioner of Motor Vehicles pursuant to CPL 100.20. As for
the improper title, the Court of Appeals noted that the Commissioner of Motor Vehicle does not require a simplified traffic
information to use any title at all, pursuant to 15 N.Y.C. R.R. 122.2. Accordingly, the Court found the accusatory instrument
sufficient and denied the motion to dismiss.
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35 McKinney's CPL § 100.25(3).
36 See McKinney's CPL § 100.25(4).
37 People v. Origlia, 138 Misc. 2d 286, 524 N.Y.S.2d 163 (City Ct. 1988) (simplified traffic informations);

People v. Zagorsky, 73 Misc. 2d 420, 341 N.Y.S.2d 791 (County Ct. 1973) (rejected by, People v. Pregent,
142 Misc. 2d 344, 537 N.Y.S.2d 424 (City Ct. 1988)).

38 People v. Zagorsky, 73 Misc. 2d 420, 341 N.Y.S.2d 791 (County Ct. 1973) (rejected by, People v. Pregent,
142 Misc. 2d 344, 537 N.Y.S.2d 424 (City Ct. 1988)).

39 People v. Zagorsky, 73 Misc. 2d 420, 341 N.Y.S.2d 791 (County Ct. 1973) (rejected by, People v. Pregent,
142 Misc. 2d 344, 537 N.Y.S.2d 424 (City Ct. 1988)).

40 People v. Zagorsky, 73 Misc. 2d 420, 341 N.Y.S.2d 791 (County Ct. 1973) (rejected by, People v. Pregent,
142 Misc. 2d 344, 537 N.Y.S.2d 424 (City Ct. 1988)).
People v. Noblett, 172 Misc. 2d 826, 660 N.Y.S.2d 517 (County Ct. 1997).

41 People v. Zagorsky, 73 Misc. 2d 420, 341 N.Y.S.2d 791 (County Ct. 1973) (rejected by, People v. Pregent,
142 Misc. 2d 344, 537 N.Y.S.2d 424 (City Ct. 1988)).

42 CPL § 100.20.
43 CPL § 100.20.

People v. Quarles, 168 Misc. 2d 638, 639 N.Y.S.2d 661 (City Ct. 1996).
44 People v. Hust, 74 Misc. 2d 887, 346 N.Y.S.2d 303 (County Ct. 1973).

People v. Born, 166 Misc. 2d 757, 634 N.Y.S.2d 915 (J. Ct. 1995).
45 People v. Born, 166 Misc. 2d 757, 634 N.Y.S.2d 915 (J. Ct. 1995).
46 People v. Born, 166 Misc. 2d 757, 634 N.Y.S.2d 915 (J. Ct. 1995).
47 People v. Hust, 74 Misc. 2d 887, 346 N.Y.S.2d 303 (County Ct. 1973).
48 People v. Quarles, 168 Misc. 2d 638, 639 N.Y.S.2d 661 (City Ct. 1996).
49 People v. Quarles, 168 Misc. 2d 638, 639 N.Y.S.2d 661 (City Ct. 1996).
50 People v. Quarles, 168 Misc. 2d 638, 639 N.Y.S.2d 661 (City Ct. 1996).
51 People v. Gutterson, 93 Misc. 2d 1105, 403 N.Y.S.2d 998 (J. Ct. 1978); People v. Key, 87 Misc. 2d 262,

391 N.Y.S.2d 781 (App. Term 1976), judgment aff'd, 45 N.Y.2d 111, 408 N.Y.S.2d 16, 379 N.E.2d 1147
(1978); People v. Hust, 74 Misc. 2d 887, 346 N.Y.S.2d 303 (County Ct. 1973); People v. Zagorsky, 73
Misc. 2d 420, 341 N.Y.S.2d 791 (County Ct. 1973) (rejected by, People v. Pregent, 142 Misc. 2d 344,
537 N.Y.S.2d 424 (City Ct. 1988)).
People v. Brady, 196 Misc. 2d 993, 768 N.Y.S.2d 157 (Dist. Ct. 2003).

52 McKinney's CPL § 100.25(2).
People v. Nuccio, 78 N.Y.2d 102, 571 N.Y.S.2d 693, 575 N.E.2d 111 (1991).

53 CPL § 100.40(2).
People v. Quarles, 168 Misc. 2d 638, 639 N.Y.S.2d 661 (City Ct. 1996).

54 CPL § 100.25(2).
55 CPL § 100.40(2).
56 People v. Kaid, 165 Misc. 2d 489, 629 N.Y.S.2d 617 (City Crim. Ct. 1995).
57 People v. Kaid, 165 Misc. 2d 489, 629 N.Y.S.2d 617 (City Crim. Ct. 1995).
58 People v. Rosenfeld, 163 Misc. 2d 982, 626 N.Y.S.2d 352 (App. Term 1994).
59 People v. Noblett, 172 Misc. 2d 826, 660 N.Y.S.2d 517 (County Ct. 1997).
60 People v. Fernandez, 20 N.Y.3d 44, 956 N.Y.S.2d 443, 980 N.E.2d 491 (2012).
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Chapter 7. Commencing Criminal Action in the Local Criminal Court

§ 7:9. Accusatory instruments—Form and content
—Prosecutor's information
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Perhaps the most infrequently used local accusatory instrument is the prosecutor's information, which is prepared by the district
attorney and filed in a local criminal court. The prosecutor's information is defined under CPL 1.20(6), and none of the charges
in the prosecutor's information can be felonies.

A prosecutor's information is a written accusation by a district attorney or an assistant district attorney which is filed with a local
criminal court. 1  It may be filed under four circumstances, the first being at the direction of a grand jury under the Criminal
Procedure Law. 2

When the grand jury determines that evidence has been presented to it which is legally sufficient to show that the defendant
committed an offense other than a felony, the grand jury must, through its foreman or acting foreman, file a direction with the
court by which it was impanelled directing the district attorney to file a prosecutor's information charging the offense in the
local criminal court. 3  The direction must be signed by the foreman or the acting foreman and must contain a plain and concise
statement of the conduct constituting the offense to be charged. 4  The court in which the direction is filed must, unless the
direction is insufficient on its face, issue an order approving the direction and ordering the district attorney to file a prosecutor's
information. 5

A grand jury may not direct the filing of a prosecutor's information, unless the evidence is both legally sufficient to establish
the commission of a crime, and gives rise to reasonable cause to believe that the defendant committed the crime. 6
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The second circumstance under which a prosecutor's information may be filed is at the direction of a local criminal court pursuant
to the Criminal Procedure Law. 7  This relates to the reduction of a felony charge after the local criminal court has examined
the circumstances of the felony complaint. 8  The basis for this reduction will be discussed in detail in a chapter devoted to
proceedings on a felony complaint. 9

The third situation in which a prosecutor's information may be filed is at the district attorney's own instance, in which case it
serves as a basis for a prosecution but not as a basis for commencement of a criminal action. 10  The prosecutor's information
may serve as the basis for the commencement of a criminal action only where it results from a grand jury direction issued in
a case not previously commenced in a local criminal court. 11

The fourth situation in which a prosecutor's information may be filed is at the direction of a superior court pursuant to the
Criminal Procedure Law. 12  The superior court will authorize a prosecutor's information charging a petty offense filed in the
appropriate local criminal court after the court, based upon evidence presented to the grand jury, establishes that the most serious
lesser included offense for which the defendant may be charged is a petty offense. 13

The prosecutor may file a prosecutor's information as a superseding information. 14  It must be filed with the local criminal court
and should charge any offense which is supported by the allegations of the factual part of the original information and/or any
supporting depositions which may accompany the original information. 15  The original information is then superseded by the
prosecutor's information and upon the defendant's arraignment on the prosecutor's information, the first information is deemed
dismissed. 16  However, the prosecution's information is improperly filed when it is based on factual allegations that were not
a part of the original information. 17  Therefore, in a prosecution charging theft of services, an information filed on the eve of
trial charging the offense of criminal trespass was improper where there were no trespass-related allegations in the original
accusatory instrument. 18  This newly charged crime coming as the case was in the process of being sent out for a jury trial
constituted a change in the theory of prosecution and was a violation of the fundamental tenets of notice and due process. 19  The
prosecutor's information is jurisdictionally defective if the original information it supersedes and any supporting depositions
do not contain factual allegations that establish, if true, every element of the crime charged and the defendant's commission
of each element. 20

There is no provision in the Criminal Procedure Law allowing the district attorney, without any direction from the court, to
replace a felony complaint with a prosecutor's information. 21  In addition, the import of the statute 22  is to exclude felony
complaints from one of the class of accusatory instruments which may be superseded by a prosecutor's information. 23

The prosecutor's information must contain the name of the local criminal court with which it is filed and the title of the action and
must be subscribed by the district attorney by whom it is filed. 24  The term “district attorney” here includes a district attorney,
an assistant district attorney, or a special district attorney, and, where appropriate, the attorney general, an assistant attorney
general, a deputy attorney general, or a special deputy attorney general. 25

A juvenile delinquency petition is not akin to a prosecutor's information but is tantamount to an information. 26  Therefore,
the statute governing the amendment of an information 27  is the relevant section for amendment of a juvenile delinquency
petition. 28

The prosecutor's information should be in the form prescribed for an indictment pursuant to the Criminal Procedure Law. 29  That
section provides that there must be a statement in each count that the district attorney accuses the defendant of having committed
a designated offense; that the offense charged was committed in a designated county; the approximate date on which the offense
was committed or a designated period of time within which it was committed; a plain and concise factual statement which,
without allegations of an evidentiary nature, asserts facts supporting every element of the offense charged and the defendant's
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commission of the crime with sufficient precision to clearly apprise the defendant of the conduct which is the subject of the
accusation; and the signature of the district attorney. 30

These requirements serve three purposes: to provide the accused with fair notice of the nature of the charge against him or
her so that the accused may prepare an answer and defense to the charge; to ensure that the crime for which the defendant is
tried before the petit jury is in fact the crime with which the defendant was charged; and to identify the criminal conduct with
sufficient specificity so that the defendant, if convicted, may raise a double jeopardy claim as a bar to subsequent prosecution
for the same conduct. 31  When a defendant is charged with a crime that is perpetrated by the commission of a single act and
time is not a substantive element of the crime charged, the allegation as to the approximate date or designated period of time
when the act was committed must be reasonably specific given the circumstances of the particular case. 32  When a crime may
be committed by multiple acts over time and may be characterized as a continuing crime the count in the charging instrument
may properly allege that the single offense was committed over a significant period of time. 33  A crime is a continuing crime
if by its nature it may be committed either by one act or by multiple acts and readily permits characterization as a continuing
offense over a period of time. 34  Whether multiple acts may be charged as a continuing crime is determined by referring to the
language in the penal statute to see if the statutory definition of the crime necessarily contemplates a single act. 35  The offense
of second-degree harassment may be characterized as a continuing offense over time. 36  Accordingly, an information charging
the defendant with second-degree harassment and alleging that “on or about and between” a six-month period the defendant
made a series of telephone calls with the intent to harass, annoy, and threaten the complainant was not defective for lack of
specificity because it did not identify the particular dates on which the calls were made. 37

The prosecutor's information must in one or more counts allege the offense or offenses charged in a plain and concise statement
of the conduct constituting each such offense. 38

The prosecutor's information must substantially conform to the requirements of Criminal Procedure Law in order to be sufficient
on its face. 39  There is no requirement that the prosecutor's information be verified or that the allegations of the prosecutor's
information be nonhearsay. 40  The essential requirement is that the allegations contain a statement that the defendant committed
each of the necessary elements of the crime or crimes charged. 41
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An accusatory instrument should provide at minimum reasonable cause and should specifically indicate the source of the
knowledge by which the officer bases his or her accusation. It is significant to note that nonhearsay allegations are required for
almost all accusatory instruments with the clear exception of the simplified traffic information. People v. Lesnak, 165 Misc. 2d
706, 630 N.Y.S.2d 459 (Dist. Ct. 1995). A court may infer “reasonable cause” from the information contained in the supporting
deposition. For example, in Lesnak, a defendant clearly had “reason to know” his license was suspended, where his driving
abstract had listed 29 suspensions. People v. Rodriguez, 165 Misc. 2d 684, 630 N.Y.S.2d 205 (City Crim. Ct. 1995).

Although there is no requirement that an allegation based upon information and belief state the source of the information, such
a statement is necessary to provide the reasonable cause required before interference with a person's liberty is permitted. 1

Accordingly, a misdemeanor complaint based upon information and belief which does not disclose the source of the information
is not sufficient on its face within the meaning of the Criminal Procedure Law. 2
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1 People v. Pleva, 96 Misc. 2d 1020, 410 N.Y.S.2d 261 (Dist. Ct. 1978).
2 CPL § 100.40(4).

People v. Pleva, 96 Misc. 2d 1020, 410 N.Y.S.2d 261 (Dist. Ct. 1978).
See also People v. James, 4 N.Y.2d 482, 176 N.Y.S.2d 323, 151 N.E.2d 877 (1958) (decided prior to
enactment of CPL).
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The accusatory instrument must conform with one of the five types of accusatory instruments listed under CPL 100.05 if it is to
be considered a properly filed instrument for purposes of the court obtaining jurisdiction over a defendant. (See People v. Scott,
3 N.Y.2d 148, 164 N.Y.S.2d 707, 143 N.E.2d 901 (1957)). If the instrument filed is not one of the five authorized accusatory
instruments as listed, then the action can be dismissed by the court. (See Shirley v. Schulman, 78 N.Y.2d 915, 573 N.Y.S.2d
456, 577 N.E.2d 1048 (1991)).

However, one court has held that the placement of the wrong return court on the appearance ticket is not grounds for dismissal
if the accusatory instrument is eventually filed in the proper court, even if the defendant has been inconvenienced by appearing
in the wrong court on several occasions. People v. Coore, 149 Misc. 2d 864, 566 N.Y.S.2d 992 (City Ct. 1991).

The local criminal court accusatory instrument may be filed with a district court of a particular county if the offense occurred in
that county. 1  In New York City, the local criminal court accusatory instrument may be filed with the New York City Criminal
Court. 2  Any local criminal court accusatory instrument may be filed with the city court of the particular city where an offense
charged in the instrument has been allegedly committed. 3

Pursuant to the statute, a felony complaint cannot be filed with the village court when the felony is committed within a city of
a particular county. 4  As a result, a village court does not have jurisdiction to issue an arrest warrant for a felony committed
within a city. 5
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All accusatory instruments except felony complaints may be filed with the town court of a particular town when an offense
charged was allegedly committed anywhere in the town other than in a village having a village court. 6  If there is a village
court, and the offense occurred in the village, then the accusatory instrument may be filed with the village court. 7

A felony complaint may be filed with any town court or village court of a particular county when the felony charged has been
allegedly committed in some town of the county. 8  The court need not be that of the town or village in which the felony has
been allegedly committed. 9  This provision does not apply to city courts. 10

An information, a simplified information, a misdemeanor complaint, or a felony complaint, which include all accusatory
instruments except a prosecutor's information, may be filed with a judge of a superior court sitting as a local criminal court when
an offense charged was allegedly committed in a county in which the judge is then present and either resides or is currently
holding, or has been assigned to hold, a term of superior court. 11

The statute also provides that if another section of law permits the filing of an accusatory instrument in another court, this section
does not prohibit the same, and further, that if an accusatory instrument may be filed in two or more local criminal courts, then
the accusatory instrument may be filed in any one of them, but not in more than one. 12

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes

1 CPL § 100.55(1).
See 34 N.Y. Jur. 2d, Crim. L §§ 2067, 2176; 21 Am. Jur. 2d, Crim. L § 409; 41 Am. Jur. 2d, Indict §§
44 et seq.

2 CPL § 100.55(2).
3 CPL § 100.55(3).
4 People v. Beard, 77 Misc. 2d 927, 353 N.Y.S.2d 999 (County Ct. 1974).
5 People v. Beard, 77 Misc. 2d 927, 353 N.Y.S.2d 999 (County Ct. 1974).
6 CPL § 100.55(4).
7 CPL § 100.55(5).
8 CPL § 100.55(6).
9 CPL § 100.55(6).
10 People v. Chrysler, 287 A.D.2d 7, 733 N.Y.S.2d 452 (2d Dep't 2001).
11 CPL § 100.55(7).
12 CPL § 100.55(8), (9).
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West's Key Number Digest

• West's Key Number Digest, Indictment and Information 155 to 163

CPL 100.50 (1) authorizes the People to file “another information” prior to the entry of a guilty plea or commencement of a trial,
and it does not impose any restriction on the type of crimes that may be included in a new information. In People v. Thomas, 4
N.Y.3d 143, 791 N.Y.S.2d 68, 824 N.E.2d 499 (2005), the Court of Appeals held that since a new crime may be charged and that
new facts may be alleged in support of any additional offenses, and nothing in CPL 100.50(2) restricts the People's ability to
provide additional factual detail in a new information. However, the court added that it was the legislative intent in enacting CPL
100. 50(1) that prosecutors be able to allege an information that includes triable crimes based on factual allegations that are not
included in the original information. (See People v. Graves, 12 Misc. 3d 516, 2006 WL 1023949 (N.Y. City Crim. Ct. 2006)).

When an accusatory instrument is defective on its face because it does not conform to the statutory requirements, it may not be
dismissed as defective, but must be amended where the defect or irregularity is of a kind that may be cured by amendment, and
the prosecution moves to amend. 1  The prosecution may apply to the court for permission to amend the accusatory part of an
information by adding any count charging an offense which is supported by the allegations of the factual part of the information
and/or any supporting depositions which may accompany it. 2  In addition, an amendment of the information to change the
statutory citation to properly reflect the renumbered charge is permissible during trial. 3  The motion must be made on notice to
the defendant and must provide the defendant with an opportunity to be heard. 4  If the motion is granted, the defendant must
be accorded a reasonable adjournment as necessitated by the amendment. 5

Like indictments and prosecutor's informations, informations can be amended with respect to time, place, and names of persons,
but unlike indictments and prosecutor's informations, informations are not subject to limitations which bar amendment for the
purpose of the addition of counts or curing the legal insufficiency of factual allegations. 6  The state could properly amend an
information charging the defendant with harassment and aggravated harassment to include additional factual details regarding
alleged harassment. 7
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A prosecutor's information may be amended in the same way in which indictments may be amended as provided in the Criminal
Procedure Law. 8

A simplified traffic information can only be amended to cure amendable defects and cannot be superseded by an information. 9

If there is severance of counts in the accusatory instrument, or severance of defendants for trial purposes, the rules governing
severance of counts of an indictment, severance of defendants for trial purposes, and consolidation of indictments for trial
purposes will apply to informations, prosecutor's informations, and misdemeanor complaints as provided in the Criminal
Procedure Law. 10

The provisions of the Criminal Procedure Law 11  governing motions and orders for bills of particulars with respect to
indictments apply to informations, misdemeanor complaints, and prosecutor's informations. 12  The failure to state the proper
statutory section and offense designation in an accusatory instrument is not a mere irregularity, and is not amendable. 13

The statute 14  is the relevant section for amending a juvenile delinquency petition, since a juvenile delinquency petition is not
akin to a prosecutor's information, but is tantamount to an information. 15

In People v. Urbaez, 16  the Court of Appeals held that there was nothing improper where a New York City District Attorney
within the City of New York reduced a class A misdemeanor of aggravated harassment to a Class B misdemeanor level of
aggravated harassment in the Second Degree. By reducing such charge within the City of New York pursuant to CPL 340(2) the
defendant would not be able to obtain a jury trial and as such defense counsel objected to the reduction. The Court of Appeals
however, indicated that reduction of charges is a prosecutor's discretion and can be utilized to promote judicial efficiency but also
can reflect the criminal background or prior relationships with the victim or victim's own wishes as well as the facts underlying
the charges. The Court of Appeals indicated that those were sufficient and legally acceptable grounds for the reduction of the
charges and the allegation of an attempt to deny the defendant a jury trial was held to be without merit.
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Footnotes

1 CPL §§ 100.40, 170.35(1)(a).
People v. Pacifico, 105 Misc. 2d 396, 432 N.Y.S.2d 588 (City Crim. Ct. 1980).

2 CPL § 100.45(3).
See 34 N.Y. Jur. 2d, Crim. L §§ 2157, 2178, 2181; 21 Am. Jur. 2d, Crim. L § 409; 41 Am. Jur. 2d, Indict
§§ 44 et seq.
A.L.R. Library
Power of court to make or permit amendment of indictment, 17 ALR3d 1181.

3 People v. Pena, 146 Misc. 2d 767, 552 N.Y.S.2d 543 (City Crim. Ct. 1990).
4 CPL § 100.45(3).
5 CPL § 100.45(3).

People v. Vega, 225 A.D.2d 890, 639 N.Y.S.2d 511 (3d Dep't 1996).
6 People v. Kurtz, 175 Misc. 2d 980, 670 N.Y.S.2d 1008 (City Crim. Ct. 1998).
7 People v. Kurtz, 175 Misc. 2d 980, 670 N.Y.S.2d 1008 (City Crim. Ct. 1998).
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8 CPL § 100.45(2).
See CPL § 200.70.

9 People v. Baron, 107 Misc. 2d 59, 438 N.Y.S.2d 425 (App. Term 1980).
For a discussion of the distinctions between simplified traffic informations and informations, see § 7:7.

10 CPL § 100.45(1).
See CPL §§ 200.20, 200.40.

11 CPL § 200.95.
See 34 N.Y. Jur. 2d, Crim. L §§ 2157, 2276; 41 Am. Jur. 2d, Indict §§ 159 et seq.
Forms
8 Am. Jur. Pl & Pr Forms, Rev, Criminal Procedure, Forms 81, 82.

12 CPL § 100.45(4).
13 People v. Law, 106 Misc. 2d 351, 431 N.Y.S.2d 648 (City Crim. Ct. 1980).
14 CPL § 100.45(3).
15 Matter of Parsons, 108 Misc. 2d 738, 438 N.Y.S.2d 933 (City Fam. Ct. 1981).
16 People v. Urbaez, 10 N.Y.3d 773, 856 N.Y.S.2d 520, 886 N.E.2d 142 (2008).
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When a grand jury proceeding concerns a possible charge of enterprise corruption, or when an accusatory instrument includes
a count charging a person with enterprise corruption, 1  the affected district attorneys are the district attorneys otherwise
empowered to prosecute any of the underlying acts of criminal activity in a county with jurisdiction over the offense of enterprise
corruption where: (a) there has been substantial and significant activity by the particular enterprise; (b) conduct occurred
constituting a criminal act specially included in the pattern of criminal activity charged in an accusatory instrument and not
previously prosecuted; or (c) the particular enterprise has its principal place of business. 2

A grand jury proceeding concerning a possible charge of enterprise corruption may be instituted only with the consent of the
affected district attorneys. 3  Should the possibility of a charge of enterprise corruption develop after a grand jury proceeding has
been instituted, the consent of the affected district attorneys shall be sought as soon as is practical, and an indictment charging a
person with enterprise corruption may not be voted on by a grand jury without such consent. 4  When it is impractical to obtain
the consent of the affected district attorneys prior to the filing of an accusatory instrument charging a person with enterprise
corruption, the consent must be secured within 20 days. 5  When the prosecutor is a deputy attorney general in charge of the
statewide organized crime task force, the consent required by the affected district attorneys shall be in addition to that required
by the Executive Law. 6

Within 15 days after the arraignment of any person on an indictment charging a person with the crime of enterprise corruption,
a prosecutor shall provide a copy of the indictment to those district attorneys whose consent was required, and shall notify
the court and a defendant of those district attorneys whose consent the prosecutor has secured. 7  The court shall then review
the indictment and the grand jury minutes, notify any district attorney whose consent should have been but was not obtained,
and direct that a prosecutor provide the district attorney with the portion of the indictment and grand jury minutes that are
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relevant to a determination whether that district attorney is an “affected district attorney” empowered to prosecute the offense
of enterprise corruption. 8

The failure to obtain the consent from any district attorney shall not be grounds for dismissal of an accusatory instrument or
for any other relief upon the motion of a defendant in the criminal action. 9

Upon motion of a district attorney whose consent was required but not obtained, a court may not dismiss the accusatory
instrument or any count thereof but may grant any appropriate relief which may include, but is not limited to: (a) ordering that
any money forfeited or the proceeds from the sale of any other property forfeited in a criminal action by a defendant had the
forfeiture action been prosecuted in the county of a district attorney be paid in whole or in part to the county of the district
attorney; or (b) upon the consent of a defendant, ordering the transfer of the prosecution, or any part thereof, to a district attorney
or to any other prosecutor with jurisdiction. 10  However, prior to ordering any transfer of the prosecution, a court shall provide
to those district attorneys who have previously consented to the prosecution an opportunity to intervene and be heard concerning
the transfer. 11

A district attorney whose consent was required but not obtained may seek the forfeiture of a defendant's property or the transfer of
the prosecution by a pretrial motion in the criminal action based on an indictment charging the crime of enterprise corruption. 12

Such relief must be sought within 45 days of the receipt of notice from a court to any district attorney whose consent to prosecute
was not obtained. 13
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Footnotes

1 Penal Law §§ 460.00 et seq. (Organized Crime Control Act).
See 34 N.Y. Jur. 2d, Crim. L §§ 2145, 2152; 35 N.Y. Jur. 2d, Crim. L §§ 3106, 3153 to 3156; 4 Am. Jur.
2d, A&E §§ 364, 366 to 368; 8 Am. Jur. 2d, Bail & R §§ 36, 38.
See also Criminal Law in New York, 4th §§ 2:19 et seq. (3rd Ed).
Forms
8 Am. Jur. Pl & Pr Forms, Rev, Criminal Procedure, Forms 431, 432.

2 Penal Law § 460.60(1).
3 Penal Law § 460.60(2).
4 Penal Law § 460.60(2).
5 Penal Law § 460.60(3).
6 Penal Law § 460.50(4).

See Exec Law § 70-a7.
7 Penal Law § 460.60(5).
8 Penal Law § 460.60(5).
9 Penal Law § 460.60(6).
10 Penal Law § 460.60(6).
11 Penal Law § 460.60(6).
12 Penal Law § 460.60(7).
13 Penal Law § 460.60(7).
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§ 8:05. Bail Reform Act of 2019

References
The newly enacted Bail Reform Act of 2019, which takes effect on January 1, 2020, has significantly changed the various start
dates for several statutory clocks.

The new CPL Article 245 (discovery), CPL 710.30 (statement/identification notices) and CPL 30.30 (speedy trial) will each
have different triggering dates. Specifically:

 1. Under the discovery statute (Art. 245), the DA's 15-day (or 45-day) period to provide discovery start to run upon
defendant's arraignment on any accusatory instrument, including a misdemeanor complaint or felony complaint.

 2. Under the statement/identification notice statute (710.30), the DA's 15-day period to give notices starts to run upon
defendant's arraignment on an information or indictment.

 3. Under the “speedy trial” statute (30.30), the clock starts to run upon filing of any accusatory instrument, including a
misdemeanor complaint or felony complaint.

 4. But for DATs (which will be more common given the new bail reforms), the 30.30 clock starts to run on the date when
the defendant first appears in court in response to the DAT (see 30.30 [5][b]) (for discovery in DAT cases, the DA's clock
to provide discovery will still begin when defendant is arraigned on a complaint).

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government
Works.

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226822&cite=NYCRP+CH+8+REF&originatingDoc=Ibd2cdf32ce7911e9923f91a71b20bc0c&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS710.30&originatingDoc=Ibd2cdf32ce7911e9923f91a71b20bc0c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS30.30&originatingDoc=Ibd2cdf32ce7911e9923f91a71b20bc0c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Armistead, Mary 6/8/2020
For Educational Use Only

§ 8:1.Violation and misdemeanor arraignment procedures, 1 Criminal Procedure in New...

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

1 Criminal Procedure in New York § 8:1 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 8. Arraignment in Local Criminal Court

§ 8:1. Violation and misdemeanor arraignment
procedures

References

West's Key Number Digest

• West's Key Number Digest, Criminal Law 261(1).

It is clear that under any circumstance whether it be a serious felony or misdemeanor or minor local ordinance violation, the
judge must inform the defendant at the time of arraignment of his or her right to counsel and that he or she may seek an
adjournment for the purpose of obtaining counsel. 1  The Court of Appeals in Matter of Bauer 2  went so far as to remove a judge
of a city court where he failed to advise the defendant of these particular rights.

“Arraignment” is defined in the Criminal Procedure Law as the occasion upon which a defendant against whom an accusatory
instrument has been filed appears before the court in which the criminal action is pending for the purpose of having such court
acquire and exercise control over the defendant's person with respect to the accusatory instrument and of setting the course of
further proceedings in the action. 3

After an information, a simplified information, a prosecutor's information, or a misdemeanor complaint has been filed in the local
criminal court, the defendant must be arraigned. 4  In almost all cases the defendant must appear personally at the arraignment. 5

There are two situations where it is not necessary that the defendant appear in person. 6  The first situation is where a simplified
information has been filed and there is a procedure provided by law which applies to all offenses charged in that simplified
information if followed. 7  This procedure is found in the Vehicle and Traffic Law and provides for a guilty plea by first class,
registered, or certified mail, or by an authorized agent. 8  The statute provides that the Commissioner of Motor Vehicles will
prescribe the form to be used. 9  A not-guilty plea may also be entered within 48 hours of the issuance of the ticket by registered
or certified mail, return receipt requested or by first class mail. 10
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The second situation in which the defendant need not personally appear is where the defendant's appearance has been required
by a summons or an appearance ticket. 11  In this case the court has the discretion, for good cause shown, to permit the defendant
to appear by counsel instead of in person. 12  A defendant who has been issued a desk appearance ticket cannot be arraigned
when he or she appears in response to that ticket unless an accusatory instrument has been filed. 13

Where the defendant is personally present at the arraignment, the court must immediately inform the defendant or cause the
defendant to be informed in the court's presence of the charges against him or her and must furnish the defendant with a copy
of the accusatory instrument. 14

Upon the arraignment, unless the court intends to make a final disposition of the action immediately thereafter, the court must
issue a securing order either releasing the defendant on recognizance or fixing bail pursuant to the Criminal Procedure Law. 15

If the court has permitted the defendant to be absent from the courtroom and to appear by attorney only pursuant to the Criminal
Procedure Law, 16  the court must release the defendant on his or her own recognizance. 17  Thus, where the court has permitted
the defendant to appear by attorney based upon the fact that a summons or an appearance ticket has been issued, the defendant
must be released on recognizance at the time of arraignment. 18

Notwithstanding any other provision of law to the contrary, a local criminal court may not, at arraignment or within 30 days of
arraignment on a simplified traffic information charging a violation of the Vehicle and Traffic Law involving the operation of
a motor vehicle while under the influence of alcohol or drugs, 19  and upon which a notation has been made that someone other
than the person charged was killed or suffered serious physical injury, 20  accept a plea of guilty to a violation of any provision
of the Vehicle and Traffic Law prohibiting the operating of a motor vehicle while under the influence of alcohol or drugs, nor
to any other traffic infraction arising out of the same incident, nor to any other traffic infraction, violation, or misdemeanor
where the court is aware that the offense was charged pursuant to an accident involving death or serious physical injury, except
upon written consent of the district attorney. 21

A defendant is arraigned under the statute 22  where the defendant appears before the court in which the criminal action is
pending, at which time the court acquires and exercises control over the defendant's person. 23  Subsequently, the court informs
the defendant of the charges, gives the defendant his or her rights, and sets bail. 24  The district attorney's later motion for an
adjournment and eventual assignment to a public defender further comport with the statutory procedures, at which time the
defendant is considered arraigned. 25  A plea does not have to be entered at the time of an arraignment because this requirement
is not contained within the statutory definition of “arraignment.” 26  Further, any change in a criminal charge following the
original arraignment is deemed to have been made as of the date of filing of the original accusatory instrument, since there can
be only one criminal action against the accused arising out of a particular incident. 27
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See 7 N.Y. Jur. 2d, Auto & Veh. § 159; 8 N.Y. Jur. 2d, Auto & Veh. § 543; 31 N.Y. Jur. 2d, Crim L § 49;
34 N.Y. Jur. 2d, Crim L §§ 2137, 2184 to 2187, 2206; 21 Am. Jur. 2d, Crim L §§ 433 et seq.
A.L.R. Library
Right of indigent defendant in state criminal case to assistance of ballistics experts, 71 ALR4th 638.
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8 Am. Jur. Pl & Pr Forms, Rev, Criminal Procedure, Forms 31, 32, 41.

5 CPL § 170.10(1).
6 CPL § 170.10(1)(a), (b).
7 CPL § 170.10(1)(a).
8 VTL § 1805.
9 VTL § 1805.
10 VTL § 1806.
11 CPL § 170.10(1)(b).
12 CPL § 170.10(1)(b).
13 People v. Fysekis, 164 Misc. 2d 627, 625 N.Y.S.2d 861 (City Crim. Ct. 1995).
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People ex rel. Kehoe v. Harkness, 84 Misc. 2d 927, 376 N.Y.S.2d 992 (Sup 1975), judgment aff'd, 50
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27 CPL § 1.20(16), (17).
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Part 1. Practice and Forms

Chapter 8. Arraignment in Local Criminal Court

§ 8:2. Violation and misdemeanor arraignment
procedures—Defendant's rights
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• West's Key Number Digest, Criminal Law 261(1)

The arraignment of a defendant must be pursuant to statute; the defendant must be arraigned in the presence of a judge or
pursuant to an exceptional statutory provision such as an appearance ticket or summons which explains the defendant's rights.
The court cannot short circuit this process by providing the defendant with a letter indicating that he may be represented by an
attorney and may ask for an adjournment before trial to seek an attorney. Circumstances such as that have been held unacceptable
by the Appellate Term. 1

The defendant has certain basic rights at the time of the arraignment, and the court is required to inform the defendant of those
rights if he or she is not represented by counsel. 2  The defendant has a right to the aid of counsel at the arraignment and at every
subsequent stage of the action. 3  If the defendant is without an attorney at the arraignment, the defendant has the following rights:
an adjournment to obtain counsel; to communicate, free of charge, by letter or by telephone, for the purpose of obtaining counsel
and to inform a relative or friend that he or she has been charged with an offense; and to have counsel assigned by the court if
the defendant is financially unable to obtain the same unless he or she is charged with a traffic infraction or infractions only. 4

Not only must the court advise the defendant of these specific rights, the court must also allow the defendant the opportunity to
exercise those rights and must take such affirmative action that is necessary to effectuate them. 5  In addition, if the defendant's
motor vehicle operator's license or vehicle registration is in jeopardy because of the possibility of conviction for a traffic
infraction or a misdemeanor relating to traffic, the court must inform the defendant of that fact, and that a plea of guilty to
such an offense constitutes a conviction to the same extent as a verdict of guilty after trial. 6  If the accusatory instrument is a
simplified traffic information, the court must inform the defendant of the right to a supporting deposition to be filed as provided
in the Criminal Procedure Law. 7  If the accusatory instrument is a misdemeanor complaint, the court must advise the defendant
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that he or she may not be prosecuted on the misdemeanor complaint or be required to enter a plea unless the defendant consents
and, for purposes of prosecution, unless the defendant consents otherwise, the misdemeanor complaint will have to be replaced
and superseded by an information. 8

The requirement for notifying the defendant of his or her rights at arraignment may be satisfied by printing a statement
advising the defendant of those rights upon an appearance ticket or a criminal summons, provided that the defendant appears
for arraignment in response to the appearance ticket or the criminal summons. 9  The only specific right which may not be
communicated to the defendant by this printed notice form is the right to have a misdemeanor complaint replaced by an
information. 10

If the defendant is only charged with a traffic infraction and indicates to the court a desire to proceed without the assistance of
counsel, the court must permit the defendant to do so. 11  If, on the other hand, the defendant is charged with a misdemeanor or
higher charge, the court must permit the defendant to proceed without the aid of counsel only if the court is satisfied that the
defendant has made the decision with knowledge of its significance. 12  If the court is not so satisfied, the court may not proceed
until the defendant is provided with counsel, either of the defendant's own choosing or by assignment. 13  If the defendant waives
the right to counsel, whether charged with an infraction, misdemeanor, or higher crime, the court must inform the defendant
that there is no waiver of the right to counsel at further proceedings, and that the defendant has all of the rights of which the
court has previously informed him or her at all subsequent stages of the proceeding. 14

Although not required, it is advisable for the court to inform the defendant who is not represented by counsel that the time which
the defendant consents to delay for purposes of making motions or of obtaining an attorney is chargeable to the defendant. 15

The constitutional and statutory right of a defendant to the assistance of counsel at every stage of a criminal case is not limited to
the situation where a defendant already has an attorney. 16  It also includes a reasonable time to obtain counsel. 17  A defendant is
entitled to the assistance of an attorney at any critical stage of the prosecution. 18  Generally, the critical stage commences upon
the filing of an accusatory instrument. 19  However, certain other procedures, such as a court order of removal, are sufficiently
judicial in nature to permit implication of the right to assistance of counsel. 20  In any of these situations, if an attorney has
entered the proceedings, the right to counsel may be waived only in counsel's presence, and with counsel's acquiescence. 21

Similarly, where the investigatory state of a prosecution has concluded and formal judicial proceedings have commenced,
whether by indictment or arraignment, the right to counsel may be waived only in the presence of counsel. 22

Unless the right to counsel is waived under circumstances evincing a conscious and voluntary act, it will not be effective since
laymen, even laymen with experience in criminal law, are not likely to know precisely what rights are being waived. 23

In addition, even though the right to assistance of counsel may not be foisted upon the defendant, courts are under an obligation
before accepting a waiver of this right to carefully ascertain that the waiver is executed by the defendant acting competently,
intelligently, and with an understanding of the consequences. 24  To determine the effectiveness of the waiver of counsel, the
court is obligated to make a sufficiently searching inquiry for it to be reasonably assured that the defendant appreciates the
dangers and disadvantages of the waiver. 25  This determination must depend upon the particular facts of each case, including
the background, experience, and conduct of the defendant. 26  Absent extraordinary circumstances, delay in arraignment is but
one factor to be considered on the issue of involuntariness of a defendant's statement. 27  A conviction cannot stand where the
record is devoid of any such inquiry. 28

A delay in arraignment may be warranted where the police are investigating a defendant's possible involvement in an unrelated
crime when they were unaware of this unrelated crime at the time of the initial arrest. 29  Thus, where defendant's arraignment
was being delayed while the police investigated allegations of an additional crime, and where the defendant confessed during
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this delay period and after having received his Miranda rights, it was held that the delay in arraignment was not calculated to
deprive the defendant of his right to counsel. 30

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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1 Criminal Procedure in New York § 8:3 (2d)
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Part 1. Practice and Forms

Chapter 8. Arraignment in Local Criminal Court

§ 8:3. Corporate defendants
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• West's Key Number Digest, Criminal Law 261(1)

Corporations, just as individuals, can be charged under the criminal law and as such shall be arraigned in accordance with the
principles set forth in CPL 600.10 and 600.20. Corporations. Although they cannot be incarcerated, corporations can be fined
in a substantial amount that may reach in the tens of thousands of dollars. 1

At all stages of a criminal action, a corporate defendant must appear by counsel. 2  If, at the time the corporate defendant is
required to enter a plea to the accusatory instrument, it defaults by failing to appear, the court may enter a plea of guilty and
impose a sentence. 3

The requirement for securing the appearance of the corporate defendant provides for personal service of the process of the
court upon an officer, director, managing or general agent, cashier or assistant cashier of the corporation, or any other agent
of the corporation authorized by appointment or by law to receive the process. 4  Thus, service of an appearance ticket on
the secretary of state as provided for in the Business Corporation Law 5  satisfies due process for acquiring jurisdiction over
a corporation in a criminal action, as the secretary of state is authorized by law to receive service. 6  However, the statutory
requirement that corporate defendants must appear by counsel has been held unconstitutional on the ground that it denies them
equal protection under the law. 7  The court determined that the statute did not serve a compelling state interest, as required
to survive a strict scrutiny analysis under the equal protection clause. That no compelling interest was served by an attorney
appearance requirement imposed on corporations, which were persons under the equal protection clause, was evidenced in part
by the fact that the requirement had been relaxed somewhat in civil cases. 8

Service by mail is not sufficient and will not entitle the court to enter a guilty plea by default. 9  The same standards of due
process which apply to the entry of a default judgment in a civil action must be held to apply in a criminal case. 10  Thus, a
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defendant corporation convicted in absentia was entitled to have a criminal default judgment vacated on the ground that it did not
receive actual notice of the prosecution, when the notice was served on the secretary of state, even though the defendant's failure
to receive notice was due, at least in part, to its own negligence in failing to update its address with the secretary of state. 11  As
long as defendant's failure to receive actual notice of the pending criminal proceeding was not the result of a deliberate attempt
to avoid such notice, the default would be vacated. 12

The phrase “by delivery thereof” as used in the statute 13  requires personal delivery to one of the specified agents of the
corporation. 14  Absent proof of personal delivery on one of the agents of the corporation, the court may not proceed under the
Criminal Procedure Law and enter a plea of guilty and impose sentence. 15

The provision of the Criminal Procedure Law governing the rights of a defendant arraigned on a criminal court instrument
expressly provides that it does not apply to the arraignment of corporate defendants. 16  Therefore, a court is not required to
instruct an arraigned corporate defendant as to its rights either generally or particularly. 17

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes

1 People v. Causeway Const. Corp., 169 Misc. 2d 70, 649 N.Y.S.2d 630 (App. Term 1996).
2 CPL § 600.20.

People v. Erin Const. Corp., 136 Misc. 2d 807, 519 N.Y.S.2d 466 (City Crim. Ct. 1987), judgment aff'd
as modified, 147 Misc. 2d 158, 560 N.Y.S.2d 728 (App. Term 1990).
See 15 N.Y. Jur. 2d, Bus Rel § 1092; 34 N.Y. Jur. 2d, Crim L §§ 2125, 2364.

3 CPL § 600.20.
People v. Erin Const. Corp., 136 Misc. 2d 807, 519 N.Y.S.2d 466 (City Crim. Ct. 1987), judgment aff'd as
modified, 147 Misc. 2d 158, 560 N.Y.S.2d 728 (App. Term 1990) (arraignment court authorized to enter
guilty plea and impose sentence when newly substituted corporate defendant failed to appear through
counsel).

4 CPL § 600.10(1).
See 15 N.Y. Jur. 2d, Bus Rel § 1092; 34 N.Y. Jur. 2d, Crim L § 2124; 19B Am. Jur. 2d, Corp § 2144.

5 McKinney's Bus Corp L § 304(a).
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17 People v. Erin Const. Corp., 136 Misc. 2d 807, 519 N.Y.S.2d 466 (City Crim. Ct. 1987), judgment aff'd
as modified, 147 Misc. 2d 158, 560 N.Y.S.2d 728 (App. Term 1990).
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1 Criminal Procedure in New York § 8:4 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 8. Arraignment in Local Criminal Court

§ 8:4. Felony complaint arraignment procedures

References

West's Key Number Digest

• West's Key Number Digest, Criminal Law 261(1)

If a felony complaint is not legally sufficient, a court is without authority to properly proceed with the arraignment of a defendant.
Only if the facial insufficiency is cured can the judge continue with the process. 1

The procedures which must be followed upon arraignment of a felony complaint are different, to some extent, than those
procedures followed for arraignment in the local criminal court on nonfelony offenses. 2  The court must first inform the
defendant or cause the defendant to be informed in the court's presence of the charge or charges against him or her and that the
primary purpose of the proceeding upon the felony complaint is to determine whether the defendant is to be held for action of
a grand jury with respect to those charges. 3  The court must also furnish the defendant with a copy of the felony complaint. 4

In addition, the court must inform the defendant that there is a right to a prompt hearing on the issue of whether there is sufficient
evidence to warrant the court in holding the defendant for action of the grand jury, but that this right may not be waived. 5

The court must also inform the defendant that there is a right to the aid of counsel at the arraignment and at every subsequent stage
of the action, and further, if the defendant appears at the arraignment without an attorney there also is the right to adjournment
for the purpose of obtaining counsel, as well as the right to communicate free of charge, by letter or by telephone, for the purpose
of obtaining counsel and informing a relative or friend that an offense has been charged, and to have counsel assigned by the
court in any case where the defendant is financially unable to obtain an attorney. 6

The defendant may proceed without counsel if the court is satisfied that the decision has been made with full knowledge of its
significance. 7  If the court is not satisfied that the defendant understands the significance of proceeding without counsel, the
court may not proceed until the defendant is provided with counsel either of the defendant's own choosing or by assignment. 8

If the defendant proceeds at the arraignment without counsel, the right to counsel is not waived at later proceedings, and the
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court must inform the defendant that the right to an attorney continues, as well as all of the rights which were specified above,
and that these rights may be exercised at any stage of the action. 9

Unless the court intends to immediately dismiss the felony complaint and terminate the action, the court must issue a securing
order as provided in the Criminal Procedure Law, 10  either releasing the defendant on recognizance, fixing bail or committing
the defendant to the custody of the sheriff for future appearance in such action. 11  In general, when a securing order is issued
committing the custody of a principal to the sheriff, it is the sheriff who will be called upon to transport the principal to the
appropriate jail. 12  Similarly, when the court requires the attendance of a principal committed to the custody of the sheriff, the
court in which attendance is required may compel such attendance by directing the sheriff to produce the principal. 13

An arraignment constitutes the commencement of a criminal proceeding, and therefore police are not at liberty to elicit
statements from a defendant before there has been an opportunity to obtain legal counsel. 14

A criminal defendant under indictment and in custody may not waive the right to counsel unless it is done in the presence of
an attorney. 15

Once an indictment is returned against a particular defendant, the character of the police function shifts from investigatory to
accusatory. 16  For this reason, the warnings which are sufficient to comply with the strictures against testimonial compulsion
do not satisfy the higher standard with respect to a waiver of the right to counsel. 17

To insure the right to counsel, once an indicted defendant is taken into custody, the police are duty bound to arraign the defendant
with all reasonable dispatch so that counsel may be appointed if necessary. 18

Defendant's placement in police custody for more than 20 hours before being arraigned was justified by the expansion of
the authorities' investigation into defendant's possible involvement in several unrelated crimes, including the stolen car that
defendant was arrested for driving was linked to several recent robberies, and a codefendant's confession implicating defendant
in the instant felony murder. 19

Individuals who give timely notice reasonably prior to the prosecution's presentation of evidence and prior to the Grand Jury
vote on an indictment are entitled to testify before the vote. However, the Appellate Division has held that where defendant
was not arraigned on the felony complaint until after the Grand Jury voted, the district attorney had no obligation to notify
the defendant of the Grand Jury proceeding until after the Grand Jury voted. However, in the case at bar, the district attorney,
pursuant to CPL 190.50, stated that if the defendant wished to testify before the Grand Jury, he could provide written notice to
the district attorney and re-open the proceedings. The defendant and his attorney were totally silent as to this option. 20

In People v. Small, 21  the Court of Appeals held that any prearraignment delay arising out of failure to arraign defendant between
the Friday on which a warrant was obtained for his arrest and the following Monday did not implicate his constitutional rights;
since defendant was already detained on another charge and his arrest was authorized by a warrant, he would have been in
custody until that Monday regardless of whether he was arraigned sooner based on the arrest warrant under CPL 120.90.

In People v. Jin Cheng Lin, 22  the court held that in a murder prosecution arising from defendant's confession—made following
his arrest for a lesser but related crime and after several hours of questioning across three days—to brutally killing his
former girlfriend and her brother, a compelling case existed that the police were intentionally dilatory in delaying defendant's
arraignment by more than 28 hours in violation of CPL 140.20(1), but it could not be said, based on the totality of the
circumstances and as a matter of law, that his confession was involuntary. Nor was the record devoid of support for the Appellate
Division's determination of the underlying factual questions regarding defendant's detainment and interrogation in favor of
upholding the hearing court's denial of his suppression motion. As there is no per se “ongoing investigation” exception to
the clear statutory mandate that a person subject to a warrantless arrest be arraigned without unnecessary delay, delay for
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investigatory purposes is one factor to consider in assessing the voluntariness of a confession. Here, given the inordinate
length of time between defendant's arrest and arraignment and the unsupported claims of an investigatory need to continue the
questioning following his arrest, the record lacked support for a finding that the delay was necessary. Nevertheless, defendant
was not subjected to the type of deprivations and psychological pressure characteristic of cases where a coercive environment
impacted the voluntariness of a confession. Though defendant spent most of the time in a windowless room, his basic human
needs were provided for; the interrogations were intermittent with breaks; and he was informed of his rights early during the
interrogation process.

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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Chapter 10. Dismissal of Accusatory Instrument and Adjournment in Contemplation of Dismissal

§ 10:1. Motion to dismiss accusatory instrument

References

West's Key Number Digest

• West's Key Number Digest, Indictment and Information 144

A motion to dismiss an accusatory instrument is governed under CPL 170.30, 170.35, and 170.40 of the Criminal Procedure
Law. Each of these sections are in turn governed under 170.45 of the CPL which indicates that procedural rules for any motion
made in the criminal courts should first examine the CPL 210.45 of the Criminal Procedure Law. People v. Coleman, 305
A.D.2d 1031, 758 N.Y.S.2d 878 (4th Dep't 2003).

The defendant may move to dismiss an accusatory instrument, other than a felony complaint, after arraignment. 1  The motion
must be made in the local criminal court on one of the following grounds:

 (a) The accusatory instrument is defective within the meaning of the Criminal Procedure Law; 2

 (b) The defendant has received immunity from prosecution;

 (c) The prosecution is barred by reason of a previous prosecution pursuant to the Criminal Procedure Law; 3

 (d) The prosecution is untimely pursuant to the statute of limitations as prescribed in the Criminal Procedure Law; 4

 (e) The defendant has been denied a right to a speedy trial;

 (f) There is some other jurisdictional or legal impediment to conviction; or

 (g) Dismissal is required in the furtherance of justice. 5

A court lacks jurisdiction to entertain a motion to dismiss on behalf of a defendant who has not been arraigned. 6
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The statute 7  requires that a motion to dismiss be granted 8  where the people are not ready for trial within six months of the
commencement of the criminal action, if the defendant is accused of a felony, and 90 days of commencement if the defendant
is accused of a misdemeanor. 9  Delays chargeable to the defendant are excluded when computing the passage of time. 10

All of the motions, except the motion that the defendant has been denied the right to a speedy trial, should be made within
the time limit provided in the Criminal Procedure Law. 11  That statute provides for a 45-day time period within which to file
motions after the arraignment and before the commencement of trial. 12  The court may fix additional time upon application of
the defendant made prior to the entry of judgment. 13

The appellate division has held that the time period provided for in the statute 14  is a maximum period within which the defendant
must make pretrial motions. 15  The trial court may set a shorter period of time within which the defendant must make the
motions. 16  It is not an abuse of discretion to set a period of 18 days within which to make those motions, if the prosecution
offers to deliver the grand jury minutes, and the laboratory reports within five days. 17

The motion to dismiss, on the grounds that the defendant has been denied the right to a speedy trial, should be made prior to
the commencement of trial or the entry of a guilty plea. 18

A motion to dismiss an information on constitutional grounds should be addressed to the court before trial. 19  Also, a pretrial
motion to dismiss is the proper method for challenging the validity of an indictment. 20

At the time the motion to dismiss is made, the defendant should raise every ground upon which he or she intends to challenge
the accusatory instrument. 21  If the defendant fails to do so, a subsequent motion based upon a ground which was not raised in
the first instance may be summarily denied. 22  However, the court, in the interest of justice and for good cause shown, may in its
discretion, entertain and dispose of a subsequent motion on the merits. 23  A motion to dismiss an information upon the grounds
of denial of a speedy trial and in the interest of justice must be made in writing and upon reasonable notice to the people. 24

Under the statute, 25  the dismissal of an information does not prevent reinstatement of an information, or even a new
prosecution. 26  Therefore, if a new information can be implemented after the dismissal, there is no bar to a felony prosecution
based upon the same act, as long as the original dismissal was not on constitutional grounds. 27

The procedural rules prescribed in the Criminal Procedure Law, 28  with respect to the making, consideration of, and disposition
of, a motion to dismiss an indictment, are also applicable to a motion to dismiss an accusatory instrument in the local criminal
court. 29

The failure to serve a supporting deposition renders a simplified traffic information insufficient on its face and subject to a motion
to dismiss. 30  However, the motion must be made in writing and upon reasonable notice to the state, and should generally be
made before commencement of trial; but in no event can the court entertain the motion once the sentence has been imposed. 31

In addition, where a defendant fails to make a timely written motion to dismiss an information, and is subsequently tried and
found guilty upon proof establishing all the elements of the crime, the defendant may not raise a defect on an appeal from the
judgment of conviction. 32

The section of the statute requiring the replacement of a complaint by an information 33  has been interpreted to require
replacement within a reasonable time period after arraignment. 34
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When a defendant receives a simplified traffic information and makes a timely request for a supporting deposition, the defendant
is entitled to the supporting deposition prior to trial, and the failure to provide it mandates a dismissal. 35

The court, on a motion to dismiss a simplified information on the ground that it is not sufficient on its face pursuant to the
Criminal Procedure Law, 36  must amend the simplified information rather than dismiss it, if the defect or irregularity is of the
kind that may be cured by amendment, and the people move to amend. 37

It is an abuse of discretion for a trial court to allow a trial to proceed without first disposing of a defendant's motion to dismiss,
since the prosecutor should have the opportunity to correct any deficiency before proceeding with trial. 38  Where a defendant
waives an indictment and consents to be prosecuted by a superior court information, he or she does not concede that there is
sufficient evidence to sustain the information. 39  Therefore, a motion to dismiss the information under the statute 40  is proper,
even though the defendant chooses to proceed by information rather than indictment. 41

The mere fact that the grand jury determines that there is no basis to proceed on felony charges does not mandate dismissal of
a misdemeanor information based on the same acts. 42

Although the state may commence a new prosecution of traffic offenses by a long information even where a simplified traffic
information has been dismissed for the failure to provide a supporting deposition, the state cannot cure the defect in a simplified
information prosecution by making use of the supersedure rule to file a long-form information superseding the simplified
information. 43

There is no right to appeal from an intermediate order denying dismissal of an indictment. 44

The prior dismissal of an information charging a defendant with falsifying business records in the second degree required
dismissal of the count of a second information charging the defendant with the same crime, where the prosecution did not make
any substantial changes from the way the count was pleaded in the first information, and did not proceed by way of a motion
to reargue or a notice of appeal. 45
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Footnotes

1 CPL § 170.30.
See 34 NY Jur 2d, Crim L §§ 2193, 2196; 21 Am Jur 2d, Crim L §§ 448 et seq.
Defendant's oral motion to dismiss a misdemeanor complaint should not have been considered since it
was made before arraignment. People v. Gonzalez, 184 Misc. 2d 262, 708 N.Y.S.2d 564 (App. Term
2000).
Forms
8 Am Jur Pl & Pr Forms, Rev, Criminal Procedure, Forms 91, 92, 97 to 102, 112 to 119, 131 to 140.

2 CPL § 170.35.
3 CPL § 40.20.
4 CPL § 30.10.
5 CPL § 170.30(1)(a) to (g).
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6 People v. Fysekis, 164 Misc. 2d 627, 625 N.Y.S.2d 861 (City Crim. Ct. 1995) (court lacked jurisdiction
where no accusatory instrument had been issued by return date of desk appearance ticket).

7 CPL § 30.30.
See 31 NY Jur 2d, Crim L §§ 79, 80, 82; 34 NY Jur 2d, Crim L § 2311; 64 NY Jur 2d, Hab Corp §§
41, 42; 1A Am Jur 2d, Crim L §§ 854, 855.
A.L.R. Library
Continuances at an instance of state public defender of appointed counsel over defendant's objections as
excuse for denial of speedy trial, 16 ALR4th 1283.
Trial Strategy
Prejudice Resulting from Unusual Delay in Trial, 7 Am Jur Proof of Facts 2d 477.

8 Under CPL § 170.30.
9 CPL § 30.30(1).
10 CPL § 30.30(4).
11 CPL § 170.30(2).

See CPL § 255.20.
12 CPL § 255.20(1).

People v. Dean, 74 N.Y.2d 643, 542 N.Y.S.2d 512, 540 N.E.2d 707 (1989) (motion to dismiss conviction
made over three months after arraignment was untimely).
See 33 NY Jur 2d, Crim L § 1654; 34 NY Jur 2d, Crim L §§ 2188, 2196, 2273, 2287, 2311, 2327; 35 NY
Jur 2d, Crim L § 2983; 56 Am Jur 2d, Motions §§ 6 to 8, 11 to 13, 23 to 26.
A.L.R. Library
Power of state trial court in criminal case to change venue on its own motion, 74 ALR4th 1023.
Trial Strategy
5 Am Jur Trials 27, Pretrial Procedures and Motions in Criminal Cases.

13 CPL § 255.20(1).
14 CPL § 255.20.
15 People v. Broome, 78 A.D.2d 718, 432 N.Y.S.2d 558 (3d Dep't 1980).
16 People v. Broome, 78 A.D.2d 718, 432 N.Y.S.2d 558 (3d Dep't 1980).
17 People v. Broome, 78 A.D.2d 718, 432 N.Y.S.2d 558 (3d Dep't 1980).
18 CPL § 170.30(2).
19 People v. Maksymenko, 105 Misc. 2d 368, 432 N.Y.S.2d 328 (City Crim. Ct. 1980), order aff'd, 109

Misc. 2d 171, 442 N.Y.S.2d 699 (App. Term 1981).
20 People v. Danylocke, 150 A.D.2d 480, 541 N.Y.S.2d 84 (2d Dep't 1989).
21 CPL § 170.30(3).
22 CPL § 170.30(3).
23 CPL § 170.30(3).
24 People v. De Rosa, 84 Misc. 2d 316, 375 N.Y.S.2d 777 (App. Term 1975), order aff'd, 42 N.Y.2d 872,

397 N.Y.S.2d 780, 366 N.E.2d 868 (1977).
25 CPL § 170.30.
26 People v. Morning, 102 Misc. 2d 750, 424 N.Y.S.2d 610 (County Ct. 1979); Krum v. Hogan, 69 Misc.

2d 656, 330 N.Y.S.2d 680 (Sup 1972).
See People v. Bell, 95 Misc. 2d 360, 407 N.Y.S.2d 944 (City Crim. Ct. 1978); People v. Ackrish, 92 Misc.
2d 431, 400 N.Y.S.2d 684 (Sup 1977).

27 People v. Morning, 102 Misc. 2d 750, 424 N.Y.S.2d 610 (County Ct. 1979); People v. Ackrish, 92 Misc.
2d 431, 400 N.Y.S.2d 684 (Sup 1977).

28 CPL § 210.45.
See 31 NY Jur 2d, Crim L § 261; 34 NY Jur 2d, Crim L §§ 2132, 2196, 2197, 2214, 2287 to 2289, 2291;
41 Am Jur 2d, Indict §§ 279, 280.
Forms
8 Am Jur Pl & Pr Forms, Rev, Criminal Procedure, Forms 91 et seq.
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§ 10:1.Motion to dismiss accusatory instrument, 1 Criminal Procedure in New York §...
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29 CPL § 170.45.
See 34 NY Jur 2d, Crim L § 2196; 21 Am Jur 2d, Crim L §§ 448 et seq.
Forms
8 Am Jur Pl & Pr Forms, Rev, Criminal Procedure, Forms 91, 92, 97 to 102, 112 to 119, 131 to 140.

30 People v. Fattizzi, 98 Misc. 2d 288, 413 N.Y.S.2d 804 (App. Term 1978).
31 People v. Fattizzi, 98 Misc. 2d 288, 413 N.Y.S.2d 804 (App. Term 1978).
32 People v. Willett, 213 N.Y. 368, 107 N.E. 707 (1915); People v. Grimsley, 60 A.D.2d 980, 401 N.Y.S.2d

643 (4th Dep't 1978); People v. Fattizzi, 98 Misc. 2d 288, 413 N.Y.S.2d 804 (App. Term 1978); People v.
Key, 87 Misc. 2d 262, 391 N.Y.S.2d 781 (App. Term 1976), judgment aff'd, 45 N.Y.2d 111, 408 N.Y.S.2d
16, 379 N.E.2d 1147 (1978).

33 CPL § 170.65(1).
34 People v. Smith, 103 Misc. 2d 640, 426 N.Y.S.2d 952 (City Crim. Ct. 1980).
35 CPL §§ 100.10(2), 100.25.

People v. Baron, 107 Misc. 2d 59, 438 N.Y.S.2d 425 (App. Term 1980).
The state's failure to timely serve and file supporting depositions in response to the request of a defendant
charged by a simplified traffic information, which renders the information for which they were demanded
defective, divests the district court of jurisdiction to proceed on the simplified traffic information that
cannot be cured by the untimely service of the supporting deposition. People v. Green, 192 Misc. 2d 296,
745 N.Y.S.2d 656 (Dist. Ct. 2002).
A defendant was not entitled to a supporting deposition, where she properly requested the deposition
within 30 days of the return date stated on the appearance ticket but failed to submit a written plea within
48 hours, and was not arraigned, as required for the court to obtain jurisdiction over her and thereby
trigger her right to the supporting deposition. People v. Ney, 191 Misc. 2d 185, 742 N.Y.S.2d 506 (City
Ct. 2002).

36 CPL § 100.40.
37 CPL §§ 170.30(1)(a), 170.35(1)(a).

People v. Baron, 107 Misc. 2d 59, 438 N.Y.S.2d 425 (App. Term 1980).
38 People v. Kurtz, 51 N.Y.2d 380, 434 N.Y.S.2d 200, 414 N.E.2d 699 (1980).
39 People v. Burke, 105 Misc. 2d 722, 432 N.Y.S.2d 832 (Sup 1980).
40 CPL § 210.20.
41 People v. Burke, 105 Misc. 2d 722, 432 N.Y.S.2d 832 (Sup 1980).
42 People v. Bachety, 112 Misc. 2d 957, 447 N.Y.S.2d 847 (Dist. Ct. 1982).
43 People v. Green, 192 Misc. 2d 296, 745 N.Y.S.2d 656 (Dist. Ct. 2002).
44 People v. Young, 149 A.D.2d 916, 540 N.Y.S.2d 392 (4th Dep't 1989).

See CPL § 450.10.
45 People v. Hankin, 177 Misc. 2d 116, 675 N.Y.S.2d 792 (City Crim. Ct. 1998), rev'd on other grounds,

182 Misc. 2d 1003, 701 N.Y.S.2d 778 (App. Term 1999).

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government
Works.
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Part 1. Practice and Forms

Chapter 10. Dismissal of Accusatory Instrument and Adjournment in Contemplation of Dismissal

§ 10:2. Motion to dismiss accusatory instrument—
Defective accusatory device

References

West's Key Number Digest

• West's Key Number Digest, Indictment and Information 144.1(1)

CPL 170.35 governs the grounds where an accusatory instrument may be dismissed based upon the fact that it is defective. The
document that is the accusatory instrument must be within its four corners a sufficient instrument, and the court may not take
independent testimony to make the document sufficient. Fitzpatrick v. Rosenthal, 29 A.D.3d 24, 809 N.Y.S.2d 729 (4th Dep't
2006), leave to appeal denied, 6 N.Y.3d 715 (2006).

The motion to dismiss an accusatory instrument on the ground that it is defective, provided for in the Criminal Procedure Law, 1

is available under certain specified circumstances. 2  The first of these is where the accusatory instrument is not sufficient on
its face pursuant to the requirements of the Criminal Procedure Law. 3  If the accusatory instrument is defective on its face and
the people move to amend it in order to cure the defect or irregularity, and the defect or irregularity is of a kind that may be
cured by amendment, the accusatory instrument may not be dismissed as defective, but must instead be amended. 4  The type
of amendments contemplated by the statute is limited to matters of time, place, names of persons, and the like. 5  A defendant
is not entitled to dismissal of an information on the grounds that the accusatory instrument is defective under the Criminal
Procedure Law 6  where the defendant has not indicated in motion papers the nature of the defect, and the people have indicated
their intention to amend the complaint to reflect a change in the charges. 7

Not every defect in an accusatory instrument is jurisdictional. 8  Some defects which have been held nonjurisdictional include
the failure to verify an information properly, and the failure to place a check mark in the box on the district attorney's office form
for a “misdemeanor complaint” or “misdemeanor information.” 9  Similarly, a misdemeanor complaint that is facially valid will
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not be dismissed as defective because it is supported by an affidavit containing only hearsay evidence. 10  However, the majority
of courts have held that an information without a supporting deposition confers no jurisdiction upon a court. 11

A second ground for dismissal of the accusatory instrument as defective is where the allegations demonstrate that the court does
not have jurisdiction of the offense charged. 12

A third ground for challenging the accusatory instrument is that the statute defining the offense charged is unconstitutional,
or otherwise invalid. 13

The factual part of an information must contain nonhearsay allegations that, if true, establish every element of the offense
charged and the defendant's commission of the offense. 14  However, a statement that constitutes an exception to the hearsay rule
and that is attested to directly by the complainant is competent evidence when reviewing the sufficiency of an information. 15  An
accusatory instrument charging the defendant with third-degree assault was jurisdictionally defective, where the details relayed
through a police officer who spoke with the victim about the incident were not properly considered in ruling on the sufficiency
of the accusatory instrument, and without them the instrument failed for lack of any meaningful facts. 16  Specifically, the court
rejected the prosecution's argument that the victim's statements to the police constituted a “prompt outcry” that is an exception
to the hearsay rule, pointing out that the exception is limited to sex offenses, and that the outcry must be made at the first suitable
opportunity. 17  In the instant case, the victim's complaint that the defendant struck her in the face with his fist did not satisfy
the criteria for the prompt outcry hearsay exception, where the victim made the complaint the day after the incident and in the
context of a police response to the victim's apparent suicide attempt. 18

Where the prosecution charges a defendant under an acting in concert theory, it must establish that the defendant shared the
intent or purpose of the principal actors, being cognizant that mere presence at the scene of a crime is an insufficient predicate
for a finding of shared intent. 19  Accordingly, an information alleging that the defendant held open a door for an individual
who then walked inside the building and purchased a controlled substance was insufficient to establish that the defendant acted
in concert with the other defendants to sell or possess the substance, absent allegations that the defendant's act of opening the
door was anything more than a courtesy to a stranger. 20

An information filed as a replacement for a misdemeanor complaint pursuant to another section of the Criminal Procedure
Law, 21  which does not satisfy the requirements stated in that section, may be challenged by a motion to dismiss the complaint
under this section. 22

Section 140.45 of the Criminal Procedure Law requires a local criminal court to sua sponte inspect an accusatory instrument for
facial sufficiency during an arraignment that follows a warrantless arrest, and if the pleading and facts indicate a fundamental
deficiency, the court must dismiss the case regardless of whether any motion to dismiss has been made. 23  In so holding, the
reasoning has been that because a local criminal court must inspect the accusatory instrument promptly after the arrest, and
exercise its dismissal power in the event that the instrument is defective, the prosecution is not entitled to demand motion papers
or an opportunity to prepare a written response, and may present only such facts or evidence as may be available to them at
the arraignment. 24

With respect to a prosecutor's information filed at the direction of a grand jury, grounds for dismissal as defective exist where
the offense or offenses charged are not among those authorized by the grand jury direction. 25

A prosecutor's information may also be dismissed upon motion where it is filed by the district attorney, and the factual allegations
of the original information, which underlie the prosecutor's information, together with any supporting depositions, are not
legally sufficient to support the charge in the prosecutor's information. 26  Facts contained in a bill of particulars may not be
used to supplement the facts in a facially insufficient information. 27  Because an information must contain nonhearsay factual
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allegations sufficient to establish a prima facie case, a prosecutor's hearsay statements stated in a bill of particulars cannot
provide the factual allegations necessary to cure a deficient information. 28  Similarly, in view of the statutory requirements that
the court confine its factual analysis of an information's sufficiency to the information itself and any depositions filed in support
of that accusatory instrument, 29  a court should not consider factual information contained in a bill of particulars that cures
defective allegations contained in an accusatory instrument on a motion to dismiss. 30

The failure to supply a supporting deposition to a defendant either before the day of trial, or a reasonable period before trial,
requires that a motion to dismiss made on the day of trial be granted; and it is not proper at that time to grant an adjournment
for the purpose of preparing a supporting deposition. 31

For an examination of the requirements for a prosecutor's information, or an information replacing a misdemeanor complaint,
the reader should refer to the discussion of the specific types of accusatory instruments set forth in this treatise. 32

Although New York has jurisdiction over a charge of criminal contempt based on an allegation of a violation of an out-of-state
protective order arising from the defendant's behavior in New York, the accusatory instrument must show that the defendant
was afforded due process in the other state before the protective order was granted so as to enable a New York court to extend
full faith and credit to the out-of-state decree. 33

A bare allegation in an information that the defendant had agreed to engage in specified sexual conduct with an undercover
officer in exchange for money failed to indicate how the defendant manifested mutual assent, or the ability and intent on her
part to agree with anyone to do anything, and therefore, failed to sufficiently charge the defendant with prostitution. 34

A misdemeanor complaint and its supporting deposition sufficiently set forth a factual basis for the charge of unlicensed general
vending, where the complaint and deposition alleged that on a specific date and time, in a specific location, the defendant
displayed and offered for sale video tapes, showed and hawked merchandise to several people, including the arresting officer,
and was unable to produce a vending license. 35  In that case, the court did not properly exercise its authority to dismiss the
complaint, absent grounds on which to base a finding that it would be impossible to draw and file a complaint that would be
sufficient on its face, such that the court should have allowed the complaint to be amended. 36

A misdemeanor complaint charging a defendant with failure to register as a sex offender that alleged that the defendant was
provided with and signed a Sex Offender Registration Act form that expressly notified him of his registration obligation, and
that the defendant subsequently failed to register was sufficient, even though it failed to allege facts required to support “injured
forum” jurisdiction. 37  However, the courts are divided as to whether the offense is a strict liability crime or whether the charging
instrument must allege that the defendant knowingly and intentionally failed to register. 38  The courts also appear to be divided
as to whether the absence of an allegation of the actual date by which a defendant was required to register, alone, renders the
accusatory instrument defective. 39

An accusatory instrument that charged the defendant with criminal contempt, expressly stated that the defendant was specifically
informed in open court of the contents of the court order and conduct it prohibited, was not defective because reference to labor
disputes was not noted on the face of the accusatory instrument, where the defendant was served with the accusatory instrument
which, on its face, indicated that he had violated a court order of protection, and attached to the instrument was the supporting
deposition of the complaining witness which confirmed that she possessed exactly that referenced order of protection at the
time of the alleged violation, and attached to those first two documents was a copy of the order of protection at issue complete
with the defendant's signature at the bottom of the page next to the acknowledgment that the defendant was advised in court
of the issuance of the order. 40

The essential elements of second-degree criminal contempt are that a lawful court order was in effect and was clearly expressed,
that the defendant had knowledge of its provision, and that he intentionally disobeyed it, such that an allegation in an information



Armistead, Mary 6/8/2020
For Educational Use Only

§ 10:2.Motion to dismiss accusatory instrument—Defective..., 1 Criminal Procedure...

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 4

that the defendant's name appeared on a protective order he was charged with violating was insufficient to establish that he had
knowledge of its provision; and the information should have been dismissed. 41

An information charging a defendant with driving while impaired by drugs was legally sufficient although the results of
defendant's urine test were not included. The Court noted, however, that included with the information was the supporting
deposition of the arresting officer who described his professional training in the identification of drugs and his prior experience
in drug arrests which stated that the officer had observed the defendant driving the vehicle there was a strong order of marijuana
emanating from inside the vehicle, that a partially burned marijuana cigarette was recovered from inside the automobile in plain
view and lastly that the defendant had watery and blood shot eyes and slurred speech and that the defendant had also failed
a field test. 42

The Court of Appeals ruled that a conclusory statement in an accusatory information that an object recovered from a defendant
was a gravity knife does not alone meet the reasonable cause requirement for a defendant to be charged with criminal possession
of a weapon in the fourth degree. The Court noted that an arresting officer should at the very least explain briefly in the court
information that based on his training and experience how he formed the belief that the object observed in defendant's possession
was a gravity knife. Here the accusatory instrument contained no factual basis for the officer's conclusion that the knife was a
gravity knife as opposed to any type of knife that does not fit the definition of a per se weapon as defined in Penal Law § 265. 43

In People v. Suber, 44  the Court of Appeals held that a defendant's admission need not be collaborated in order to establish
a prima facie case sufficient for an accusatory instrument such as an information. The defendant, a level 3 sex offender was
charged under Correction Law § 168-f[3] with not disclosing two changes of addresses, which he was required, to file with
local law enforcement within 90 days of moving. The Court of Appeals held there was no requirement as far as the information
was concerned with corroborating the defendant's statements that his residence had moved to several locations and thus did not
affect the jurisdictional validity of the misdemeanor information.

In People v. Jackson, 45  the Court of Appeals examined the sufficiency of an accusatory instrument where a defendant was
charged with criminal possession of marijuana in the fifth degree and the issue was, whether or not he was in a “public place”
and that the marijuana was “open to public view.” In Jackson the police officer pulled over the defendant's vehicle for a traffic
infraction. Upon approaching the vehicle the officer detected a strong odor of marijuana and saw the defendant holding a ziplock
bag of marijuana in his hand. The Court of Appeals held that under § 240.00(1) of the New York State Penal Law, a “public
place” is designated as a “highway” and therefore, as the defendant was in the vehicle on a “highway,” it was sufficiently
established that the defendant was in a “public place.” The Court of Appeals added that there was no difference whether or not
the defendant was in a car or riding a bike. As to the second issue of “open to public view,” the Court of Appeals, in affirming
the Appellate Term, determined that the observation of the marijuana was open to public view, where the accusatory instrument
alleged that upon approaching the vehicle the officer smelled a strong odor of marijuana emanating from inside the vehicle
and observed the defendant holding a quality of marijuana in his hand open to public view. The Court of Appeals concluded
that since the officer was standing outside the vehicle and saw the substance in the ziplock bag these allegations support the
inference that any other member of the public would also seen the marijuana from the same advantage point. Therefore, the
marijuana was in an unconcealed area that would have been visible to a passerby or other motorists. Accordingly, the Court
of Appeals affirmed.
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Footnotes

1 CPL § 170.30(1)(a).
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2 CPL § 170.35.
3 CPL § 170.35(1)(a).

See CPL § 100.40.
For a more detailed discussion of the requirement that an accusatory instrument be sufficient on its face,
the practitioner should refer to the sections relating to each of the types of accusatory instruments in Ch.
7 of this treatise.
Accusatory instrument charging the defendant with criminal possession of a hypodermic instrument was
facially sufficient, where the allegation that the detective observed the defendant holding two hypodermic
needles was sufficient to establish that the defendant knowingly possessed a hypodermic instrument, and
the prosecution was not required to show that he did not purchase the instruments at a pharmacy. People
v. Lobianco, 2 Misc. 3d 419, 766 N.Y.S.2d 807 (City Crim. Ct. 2003) (discusses that in determining
whether certain facts should be pled in the accusatory instrument, the courts have focused on whether
the language in question is an exception or a proviso).

4 CPL § 170.35(1)(a).
People v. Cobb, 2 Misc. 3d 237, 768 N.Y.S.2d 295 (City Crim. Ct. 2003) (defects could be cured by
amendment or jurisdictionally valid superceding information).

5 CPL § 170.35(1)(a).
People v. Parris, 113 Misc. 2d 1066, 450 N.Y.S.2d 721 (City Crim. Ct. 1982).

6 CPL § 100.40.
7 People v. Hicks, 85 Misc. 2d 649, 381 N.Y.S.2d 794 (City Crim. Ct. 1976).
8 People v. Redding, 109 Misc. 2d 487, 440 N.Y.S.2d 512 (City Crim. Ct. 1981).
9 People v. Redding, 109 Misc. 2d 487, 440 N.Y.S.2d 512 (City Crim. Ct. 1981).
10 People v. DeLeon, 157 Misc. 2d 62, 595 N.Y.S.2d 909 (City Crim. Ct. 1993).
11 People v. Redding, 109 Misc. 2d 487, 440 N.Y.S.2d 512 (City Crim. Ct. 1981).
12 CPL § 170.35(1)(b).
13 CPL § 170.35(1)(c).
14 People v. Rizzo, 189 Misc. 2d 649, 735 N.Y.S.2d 916 (Dist. Ct. 2001).

People v. Inserra, 2 Misc. 3d 21, 770 N.Y.S.2d 818 (App. Term 2003), leave to appeal granted, 2 N.Y.3d
741, 778 N.Y.S.2d 467, 810 N.E.2d 920 (2004) and rev'd on other grounds, 4 N.Y.3d 30, 790 N.Y.S.2d
72, 823 N.E.2d 437 (2004).

15 People v. Rizzo, 189 Misc. 2d 649, 735 N.Y.S.2d 916 (Dist. Ct. 2001).
16 People v. Rizzo, 189 Misc. 2d 649, 735 N.Y.S.2d 916 (Dist. Ct. 2001).
17 People v. Rizzo, 189 Misc. 2d 649, 735 N.Y.S.2d 916 (Dist. Ct. 2001).
18 People v. Rizzo, 189 Misc. 2d 649, 735 N.Y.S.2d 916 (Dist. Ct. 2001).
19 People v. Hatchett, 196 Misc. 2d 892, 768 N.Y.S.2d 123 (City Crim. Ct. 2003).
20 People v. Hatchett, 196 Misc. 2d 892, 768 N.Y.S.2d 123 (City Crim. Ct. 2003).
21 CPL § 170.65.
22 CPL § 170.35(2).
23 People v. Machado, 182 Misc. 2d 194, 698 N.Y.S.2d 416 (City Crim. Ct. 1999).
24 People v. Machado, 182 Misc. 2d 194, 698 N.Y.S.2d 416 (City Crim. Ct. 1999).
25 CPL § 170.35(3)(a).
26 CPL § 170.35(3)(b).
27 People v. Alejandro, 70 N.Y.2d 133, 517 N.Y.S.2d 927, 511 N.E.2d 71 (1987).

People v. Figueroa, 164 Misc. 2d 814, 625 N.Y.S.2d 839 (City Crim. Ct. 1995).
People v. Pelt, 157 Misc. 2d 90, 596 N.Y.S.2d 301 (City Crim. Ct. 1993).

28 People v. Alejandro, 70 N.Y.2d 133, 517 N.Y.S.2d 927, 511 N.E.2d 71 (1987).
People v. Figueroa, 164 Misc. 2d 814, 625 N.Y.S.2d 839 (City Crim. Ct. 1995).

29 McKinney's CPL §§ 100.15(1), 100.20, 100.40(1)(c).
30 People v. Pelt, 157 Misc. 2d 90, 596 N.Y.S.2d 301 (City Crim. Ct. 1993).

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS170.35&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS170.35&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS100.40&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003847438&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003847438&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS170.35&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003858036&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS170.35&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982124214&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS100.40&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976110568&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981127637&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981127637&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993080951&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981127637&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS170.35&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS170.35&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001579665&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004051698&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004485508&pubNum=0000578&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004485508&pubNum=0000578&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005628480&pubNum=0000578&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005628480&pubNum=0000578&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001579665&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001579665&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001579665&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001579665&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003575412&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003575412&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS170.65&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS170.35&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999225886&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999225886&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS170.35&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS170.35&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987075625&pubNum=0000578&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995096130&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993080952&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987075625&pubNum=0000578&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995096130&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS100.15&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS100.20&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000066&cite=NYCMS100.40&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993080952&pubNum=0000602&originatingDoc=I7c0e3996f6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Armistead, Mary 6/8/2020
For Educational Use Only

§ 10:2.Motion to dismiss accusatory instrument—Defective..., 1 Criminal Procedure...

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 6

31 People v. Zagorsky, 73 Misc. 2d 420, 341 N.Y.S.2d 791 (County Ct. 1973) (rejected by, People v. Pregent,
142 Misc. 2d 344, 537 N.Y.S.2d 424 (City Ct. 1988)).

32 See Ch. 7.
33 People v. Hadley, 172 Misc. 2d 697, 658 N.Y.S.2d 814 (City Crim. Ct. 1997).
34 People v. A.S., 179 Misc. 2d 569, 685 N.Y.S.2d 573 (City Crim. Ct. 1998).
35 People v. Gonzalez, 184 Misc. 2d 262, 708 N.Y.S.2d 564 (App. Term 2000).
36 People v. Gonzalez, 184 Misc. 2d 262, 708 N.Y.S.2d 564 (App. Term 2000).
37 People v. Patterson, 185 Misc. 2d 519, 708 N.Y.S.2d 815 (City Crim. Ct. 2000).
38 People v. Patterson, 185 Misc. 2d 519, 708 N.Y.S.2d 815 (City Crim. Ct. 2000); People v. Manson, 173

Misc. 2d 806, 661 N.Y.S.2d 773 (City Crim. Ct. 1997) (intentional and knowing failure to register must
be alleged in complaints); People v. Peterson, N.Y.L.J., p. 32 (April 29, 1999) (S. Ct. Kings Co. 1999)
(intentional and knowing failure to register must be alleged).

39 People v. Cobb, 2 Misc. 3d 237, 768 N.Y.S.2d 295 (City Crim. Ct. 2003) (failure to allege actual date
does not render accusatory instrument defective).
But cf. People v. Armfield, 189 Misc. 2d 556, 734 N.Y.S.2d 817 (City Crim. Ct. 2001); People v. Manson,
173 Misc. 2d 806, 661 N.Y.S.2d 773 (City Crim. Ct. 1997).

40 People v. Feiler, 191 Misc. 2d 390, 742 N.Y.S.2d 526 (Dist. Ct. 2002).
41 People v. Inserra, 2 Misc. 3d 21, 770 N.Y.S.2d 818 (App. Term 2003), leave to appeal granted, 2 N.Y.3d

741, 778 N.Y.S.2d 467, 810 N.E.2d 920 (2004) and rev'd, 4 N.Y.3d 30, 790 N.Y.S.2d 72, 823 N.E.2d
437 (2004).

42 People v. Hill, 16 Misc. 3d 176, 834 N.Y.S.2d 840 (City Crim. Ct. 2007).
43 People v. Dreyden, 15 N.Y.3d 100, 905 N.Y.S.2d 542, 931 N.E.2d 526 (2010).
44 People v. Suber, 19 N.Y.3d 247, 946 N.Y.S.2d 552, 969 N.E.2d 770 (2012).
45 People v. Jackson, 18 N.Y.3d 738, 944 N.Y.S.2d 715, 967 N.E.2d 1160 (2012).
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1 Criminal Procedure in New York § 10:3 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 10. Dismissal of Accusatory Instrument and Adjournment in Contemplation of Dismissal

§ 10:3. Motion to dismiss accusatory instrument—
Dismissal in interest of justice

References

West's Key Number Digest

• West's Key Number Digest, Indictment and Information 144.1(1)

The court must review the statutory factors under CPL 170.40 before an action is dismissed in the interest of justice. People
v. McConnell, 11 Misc. 3d 57, 812 N.Y.S.2d 742 (App. Term 2006). In People v. Berrus, 1 N.Y.3d 535, 770 N.Y.S.2d 691,
802 N.E.2d 1089 (2003), the New York Court of Appeals ruled that CPL 170.40 applies to both significant and minor cases
alike and held that a simplified traffic information still must be reviewed upon the statutory grounds when a motion is made
to dismiss in the furtherance of justice.

An accusatory instrument may be dismissed in the interest of justice. 1  A dismissal in the furtherance of justice depends solely
upon the justice that would be served by such a disposition, and does not depend upon the legal or factual merits of the charge,
or even the guilt or innocence of the accused. 2  The court is concerned solely with the principles of justice. 3  The motion must
be made pursuant to the Criminal Procedure Law. 4  Even though as a matter of law there may be no basis for dismissal on any
ground specified in the statute, the court has judicial discretion where dismissal is required by the existence of some compelling
factor, consideration, or circumstance clearly demonstrating that conviction or prosecution of the defendant upon the accusatory
instrument would constitute an injustice. 5  Stated another way, a compelling factor is present if denial of the motion to dismiss
would be an abuse of discretion so severe as to shock the conscience. 6  The court must consider, to the extent applicable, the
following in determining whether the compelling factor, consideration, or circumstance exists:

 (a) The seriousness and circumstances of the offense;

 (b) The extent of harm caused by the offense;

 (c) The evidence of guilt, whether admissible or inadmissible at trial;
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 (d) The history, character, and condition of the defendant;

 (e) Any exceptionally serious misconduct of law enforcement personnel in the investigation, arrest, and prosecution of the
defendant;

 (f) The purpose and effect of imposing upon the defendant a sentence authorized for the offense;

 (g) The impact of dismissal on the safety or welfare of the community;

 (h) The impact of dismissal upon the public's confidence in the criminal justice system;

 (i) Where the court deems it appropriate, the attitude of the complainant or victim with respect to the motion;

 (j) Any other relevant fact indicating that a judgment of conviction would serve no useful purpose. 7

 (j) However, when deciding a motion to dismiss in the interest of justice, the court is not required to engage in a point-
by-point catechistic discussion of all 10 statutory factors and, instead, the court must consider the factors individually
and collectively in making a value judgment that is based on striking a sensitive balance between the interests of the
individual and those of the state. 8

An order dismissing an accusatory instrument in the interest of justice may be issued upon motion of the people, the court
itself, or the defendant. 9  A dismissal of charges in the interest of justice is less available in felony cases than in misdemeanor
cases. 10  In any event, the motion should be granted only where a defendant has demonstrated by a preponderance of the credible
evidence that a compelling reason exists to warrant dismissal in the interest of justice. 11  In considering the motion, the court
must examine and consider the merits of the defendant's application given the factors enumerated in Section 170.40 of the
Criminal Procedure Law, and balance the interests of the defendant, the complainant, and the community. 12  Upon issuing an
order to dismiss, the court must set forth its reasons on the record. 13  In dismissing in the interest of justice an information which
charges the defendant with illegally obtaining unemployment insurance benefits, the court may find that the prosecutor's actions
in circumventing the defendant's state constitutional right to counsel constitutes a compelling factor justifying a dismissal of
the charges. 14  The appellate division reversed the lower court's decision dismissing the indictment because the conduct of the
attorney general's office in discussing the case with a defendant in the absence of counsel does not warrant the dismissal of the
indictment, since it is not considered exceptionally serious misconduct under the statute. 15

While an offer of an adjournment in contemplation of dismissal 16  is inadmissible in any trial, a court may consider the fact of
such an offer at a hearing on a motion for dismissal of an information in the interest of justice. 17

The court will deny an application for dismissal in the interest of justice based on a finding that a 15-year-old charged with
incestuous rape and sodomy cannot be allowed to be free from the court's supervision to participate in a voluntary treatment
program supervised only by the individual's parents. 18

While dismissal of an information in the interest of justice is entirely discretionary with the court, this discretion is neither
absolute nor uncontrolled. 19  Instead, the discretion of the court should be founded only on fully deliberated considerations. 20

Thus, in a motion brought by the defendant, a lifelong drug user convicted of possession of a hypodermic needle, the court
weighed the seriousness and circumstances of the offense; the extent of harm caused; the purpose and effect of imposing upon
the defendant a sentence authorized for the offense; and the impact of a dismissal upon the confidence of the public in the
criminal justice system in granting a dismissal in the interest of justice. 21

A defense raised by the defendant, or other evidence that may tend to negate the people's proof at trial, does not fall within
the meaning of the “evidence of guilt” factor under the statute. 22  This merely raises an issue that is to be litigated at trial,
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rather than to be determined by a judge on a pretrial motion. 23  A motion to dismiss in the interest of justice is not intended
to be a substitute for a trial. 24

The fact that an accused has no prior criminal record is insufficient to justify dismissal in the interest of justice. 25  The fact
that an accused is infected with the HIV virus did not warrant automatic dismissal in the interest of justice of felony charges
of possession of cocaine with intent to sell, where the defendant was undergoing treatment and was not yet so incapacitated
to be unable to commit further offenses. 26

The defendant's status as a police officer whose duties included risking her life in undercover drug operations was not a
compelling factor warranting the dismissal of drunk-driving charges in the interest of justice. 27

Dismissal of charges against a corporation's owner was not required by the existence of some compelling factor, consideration,
or circumstance clearly demonstrating that the prosecution or conviction of the owner would constitute or result in an injustice,
even though the prosecution and the owner moved to dismiss in satisfaction of corporate guilty pleas, where the corporate
substitution would render the court powerless to impose a sentence of imprisonment, and where the file contained several sworn
depositions reciting factual allegations bearing on the owner's guilt. 28

A driving-while-intoxicated charge against a probably-intoxicated truck driver was dismissed in the interest of justice where: the
defendant was seated in his friend's house when an officer peered through the window and advised the defendant and his host that
the defendant's truck had to be moved immediately; in response, the defendant drove the truck to the corner, made a three-point
turn, and drove back toward his host's house; the officer then stopped the truck, questioned the defendant concerning whether
he had been drinking, arrested him, transported him to the police station, and performed a chemical breath test which revealed
a reading of 0.13. In doing so, the court relied on the following circumstances: the defendant did not drink and voluntarily drive
but rather operated it at the arresting officer's command, and did not speed or operate the vehicle erratically or drive for any
meaningful distance; no individual or property was harmed; the defendant's favorable history and character, which included
a clean driving record and exemplary employment as a truck driver since 1973; the arresting officer's questionable conduct
in directing an apparently impaired or intoxicated individual to operate a motor vehicle; and the harsh consequences to the
defendant, who would lose his job, with no significant benefit to society if the defendant was prosecuted. 29

A defendant who was charged with endangering the welfare of a child was not entitled to a dismissal of the action in the
furtherance of justice, even though the extent of the harm caused by the defendant's actions consisted of an allegation that the
child was merely scared; that the defendant did not have a prior criminal record and that the defendant claimed the charge was
partially based on a false allegation, where the offence was inherently serious; that the case against the defendant was strong;
that the purpose of imposing sentence was deterrence; and that dismissal would affect the safety and welfare of young children
and would cause the public to lose confidence in the criminal justice system. 30

Reciting the law that the requisite element of intent need only be charged in the accusatory part of the accusatory instrument
since intent is an operation of the mind, and, because intent cannot be the subject of a nonhearsay allegation, it is necessary
only that there be alleged evidentiary facts from which intent may be inferred, such that the court found that the defendant's
conduct in attending an electrician's licensing examination on four occasions, coupled with both his unauthorized removal of
pages from the test booklet and the concealment of the same before exiting the examination location, evinced an intent to steal
property from the owner so as to support an inference of requisite intent sufficient to establish the facial sufficiency of the
information charging petit larceny. 31

The interest of justice warranted the dismissal of an information charging the defendant with obstruction of governmental
administration and disorderly conduct premised on the defendant's actions during an anti-war demonstration, where the
defendant was only 17 years old, did not have a criminal record, was an honor student, and was actively involved in community
groups. The information did not necessarily support the obstruction charge. The seriousness and extent of harm stemming from
disorderly conduct actions were minor, since the conduct consisted of lying on the ground, which caused pedestrians to have to
walk around the defendant, and where the defendant had already been wrongfully placed in custody. 32
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On appeal, the Appellate Term held that dismissal of a simplified traffic information for leaving the scene of an accident could
not be upheld upon dismissal in the interest of justice grounds where the dismissal order did not reveal that the court below had
considered the factors set forth in CPL 170.40. 33  See also People v. Berrus. 34
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1 Criminal Procedure in New York § 10:4 (2d)
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Part 1. Practice and Forms

Chapter 10. Dismissal of Accusatory Instrument and Adjournment in Contemplation of Dismissal

§ 10:4. Motion to dismiss prosecutor's information
in local criminal court

References

West's Key Number Digest

• West's Key Number Digest, Indictment and Information 144.1(1)

As is the case with other accusatory instruments, a motion to dismiss a prosecutor's information can be made under 170.30 or
on grounds of defect under 170.35 or in the interest of justice under 170.40. All provisions are included under the Criminal
Procedure Law.

In addition to the remedy of dismissal of a prosecutor's information in the local criminal court, the defendant has an additional
motion that may be made at any time after arraignment in the local criminal court upon a prosecutor's information, which was
filed at the direction of a grand jury, and before the entry of a guilty plea or commencement of trial. 1  The motion is made in
the local criminal court where the prosecutor's information is filed. 2

The statute authorizing the district attorney to apply for an adjournment of the proceedings in the local criminal court, in order to
present the misdemeanor charge to the grand jury for prosecution by indictment in a superior court, does not violate the concept
of due process as being vague, uncertain, or ambiguous. 3  Rather, the language is so unmistakably clear as to remove all doubt
as to the legislative declaration that the criminal court, upon application, must adjourn its proceedings for a reasonable amount
of time pending grand jury action. 4  Furthermore, the statute is not unconstitutional under the provisions of the United States
and New York Constitutions guaranteeing equal protection of the law to all persons charged with a crime. 5  The statute does
not discriminate against any person on the basis of race, creed, color, or any other discriminatory standard. 6

This statute is not a mandatory statute restricting the grand jury's powers, such that it does not preclude a grand jury from
indicting a defendant even if the district attorney has not requested an adjournment for that purpose. 7
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The motion is made by the defendant on the ground that the evidence before the grand jury is not legally sufficient to support the
charge, or the grand jury proceeding was defective. 8  The criteria to be applied in determining the motion are the same criteria
prescribed in the Criminal Procedure Law 9  governing the disposition of a motion to dismiss an indictment on the grounds of
insufficiency of grand jury evidence, or of a defective grand jury proceeding. 10

In addition, if applicable, the general procedural rules to be followed in determining a motion to dismiss an indictment, as
set forth in another provision of the Criminal Procedure Law, 11  may also be considered for purposes of disposition of the
motion. 12  The criteria for determining this motion is discussed in greater detail in later chapters covering motions to dismiss
an indictment. 13

If the court dismisses the prosecutor's information, the court may, upon application of the people, and in the court's discretion,
authorize the people to resubmit the charge or the charges to the same or another grand jury. 14  Unless the court authorizes it,
the charge or charges may not be resubmitted to a grand jury. 15

A defendant's proper remedy after a grand jury has directed a prosecutor's information to be filed is a motion to dismiss the
information in the court that impaneled the grand jury under the statute. 16

Defects which may exist in the proceedings prior to the filing of a prosecutor's information may be presented for consideration
by the lower court upon a motion to dismiss the information. 17

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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5 CPL § 170.20(2).
People v. Butor, 75 Misc. 2d 558, 348 N.Y.S.2d 89 (County Ct. 1973).

6 CPL § 170.20(2).
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1 Criminal Procedure in New York § 10:5 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 10. Dismissal of Accusatory Instrument and Adjournment in Contemplation of Dismissal

§ 10:5. Adjournment in contemplation of dismissal

References
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• West's Key Number Digest, Indictment and Information 144

Under CPL 170.55, courts are possessed of the authority to grant adjournments in contemplation of dismissal. However, it
should be noted at the onset of our discussion that courts may impose conditions on the adjournments of contemplation of
dismissal and are not obligated to grant unconditional adjournments in contemplation of dismissal. Powell v. Page, 8 Misc. 3d
988, 800 N.Y.S.2d 497 (Sup 2005).

The legislature has provided a unique and useful tool, an adjournment in contemplation of dismissal, for reaching a just
conclusion to a case that the prosecution considers marginal, or where there is some other appropriate reason for dismissing a
charge in the local criminal court; yet it is desired that some control be maintained over the defendant and the charge for a limited
period of time. 1  There are two distinct situations in which the adjournment in contemplation of dismissal is applied. 2  One
relates to cases involving marijuana only, 3  and the other applies to all offenses in the local criminal court other than felonies. 4

Upon or after arraignment upon an information, a simplified information, a prosecutor's information, or a misdemeanor
complaint, the court may, before the entry of a plea of guilty or commencement of a trial, on motion of the people or the
defendant, and with the consent of the other party, or upon the court's own motion, and with the consent of both the people
and the defendant, order that the action be adjourned in contemplation of dismissal. 5  As a general rule, the state's consent to
a request for an adjournment in contemplation of dismissal is required, 6  but a court always has the independent discretion to
grant or deny an application for any adjournment in contemplation of dismissal. 7

The adjournment in contemplation of dismissal is an adjournment without a date ordered with the view to dismissal of
the accusatory instrument in furtherance of justice. 8  Upon issuing the order, the court must release the defendant on
recognizance.910 Upon application of the People, made at any time not more than six months after the issuance of an
adjournment in contemplation of dismissal, the court may restore the case to the calendar upon a determination that dismissal
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of the accusatory instrument would not be in furtherance of justice, and the action must thereupon proceed. 9  A court may
restore a case to the calendar only if it finds that dismissal of the accusatory instrument would not be in furtherance of justice,
and when the People seek restoration of a previously adjourned case, they must affirmatively bear the burden of convincing
the court that the interests of justice require that the case not be dismissed. 10  Once a case has been adjourned, the People
are required to prove the existence of some compelling factor before the case will be restored to the calendar. 11  If the case is
not restored within six months, at the expiration of that period, the accusatory instrument is deemed to have been dismissed
by the court in the furtherance of justice. 12  The court may, as a condition of an adjournment in contemplation of dismissal,
require the defendant to perform services for a public or not-for-profit corporation, association, institution, or agency. 13  This
condition may be imposed only where the defendant has consented to the amount and conditions of the service; the court may
not impose conditions in excess of the length of the adjournment. 14  The court may also, as a condition of an adjournment in
contemplation of dismissal, where a defendant is under 21 years of age and is charged with a misdemeanor or misdemeanors
other than operating a motor vehicle while under the influence of alcohol or drugs pursuant to the Vehicle and Traffic Law, 15

in which the record indicates the consumption of alcohol by the defendant may have been a contributing factor, require the
defendant to attend an alcohol awareness program established pursuant to the Mental Hygiene Law. 16

The granting of an adjournment in contemplation of dismissal should not be considered a conviction or an admission of guilt. 17

No person is to suffer any disability or forfeiture as a result of such an order. 18  Upon the dismissal of the accusatory instrument,
the arrest and prosecution is considered a nullity, and the defendant should be restored to the status prior to the arrest and
prosecution. 19

Although there is no inherent right to an adjournment in contemplation of dismissal, a defendant may not be compelled to
relinquish all rights upon its acceptance. 20  Therefore, a prosecutor may not condition the adjournment in contemplation of
dismissal upon matters extraneous to the criminal process involving the defendant's civil rights, or matters exercising certain
constitutional rights. 21  While a defendant may offer to waive the right to pursue civil remedies, the prosecutor may not obtain
this waiver by making the defendant the proverbial “offer he or she cannot refuse.” 22  The court must examine the adjournment
in contemplation of dismissal arrangement on a case-by-case basis to insure that a defendant has not unwittingly entered into
an unconstitutional agreement. 23  Once prosecutors have determined that a matter merits dismissal, the defendant's inability,
due to indigency, to complete restitution payments is an illegitimate basis for reversing their decision to dismiss. 24  A judge's
decision in granting an adjournment in contemplation of dismissal is proper, notwithstanding the refusal of the district attorney
to consent, where the district attorney is refusing to consent to the adjournment unless the defendants waive their rights to
pursue civil remedies against the arresting officers. 25  Therefore, the motion to dismiss in the interest of justice is granted by
the court without the full consent of the district attorney. 26

The court may, in connection with an adjournment in contemplation of dismissal, issue a temporary order of protection as
provided in another section of the Criminal Procedure Law, 27  requiring the defendant to observe certain specified conditions
of conduct. 28  Where the local criminal court information, simplified information, prosecutor's information, or misdemeanor
complaint charges a crime or violation between the spouses or between parent and child, or between members of the same
family or household as the term “members of the same family or household” is defined in another section of the Criminal
Procedure Law, 29  the court may, as a condition of an adjournment in contemplation of a dismissal order, require that the
defendant participate in an educational program addressing the issues of spousal abuse and family violence. 30

Among the criteria that may be examined by the court in determining the question of the discretionary grant of an adjournment
in contemplation of dismissal are the defendant's character and background, the alleged offense, the defendant's record of prior
criminal involvement, and whether the controversy between the parties might more appropriately be decided in another forum,
e.g., a pending civil suit or one to be initiated subsequently. 31
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The statute requires the consent of “the people” 32  who are represented in the criminal courts either by the attorney general or
the district attorney. This representation is exclusive. 33  However, the statute governing criminal proceedings is but one of three
instances where an adjournment in contemplation of dismissal is authorized by a procedural statute. 34  Juvenile delinquency
proceedings 35  and child abuse proceedings 36  are the others. In neither of the other two instances in which adjournments in
contemplation of dismissal are permitted does the law require any consent, other than that of the petitioning, or prosecuting
party in person, as opposed to the public legal officer charged with presenting the petition. 37  Therefore, one court has found
that the discretion vested in the attorney general or district attorney by the statute 38  is a special recognition of the unique,
nonreviewable discretion which both those prosecuting officers possess under the law, rather than a positive requirement that it
be their consent exclusively which is required to support an application for adjournment in contemplation of dismissal. 39  Where
the prosecutor does not insist on these prerogatives and consents, by nonappearance, in a cause of which the prosecutor is held to
be “aware,” such as a private prosecution by the Internal Revenue Service of a group of tax protesters for allegedly trespassing
upon facilities of the IRS, the prosecutor is deemed also to consent to the court's recognition of the litigant as the ultimate party
in interest. 40  Under these circumstances, a joint application to adjourn in contemplation of dismissal will be approved. 41

The statute is clearly applicable to simplified traffic informations. 42

An adjournment in contemplation of dismissal pursuant to the Criminal Procedure Law is not a termination favorable to a
defendant for purposes of a malicious prosecution action. 43  By consenting to the adjournment in contemplation of dismissal, the
person concedes that he or she was doing something wrong, and the arrest is considered conclusively lawful in its inception. 44

Because the court has the discretion to grant or deny an application that the matter be adjourned in contemplation of dismissal,
or to grant or deny the state's application to restore the matter to calendar, the court also has the authority to grant a defendant's
application to restore an action to the calendar if allowing the action to proceed would be in the furtherance of justice. 45  The
defendant must articulate a valid reason. 46  What constitutes a sufficient reason for doing so depends on the particular facts and
circumstances of the case. 47  A defendant's change of mind is not sufficient. 48  The court has considered such factors as whether
the defendant misunderstood the mechanism for adjournment in contemplation of dismissal, whether there was undue pressure
placed on the defendant to accept the adjournment, or whether the prosecution conditioned its offer on the defendant's waiver
of any constitutional rights. 49  Where a defendant who was charged with resisting arrest and disturbing the peace changed his
mind and wished to bring a civil action for malicious prosecution, false arrest, and false imprisonment, such a reason was an
insufficient basis for the court to exercise its discretion and restore the action to the calendar. 50

That part of the statute governing adjournments in contemplation of dismissal that requires court permission before restoring a
case to the calendar does not prevent a grand jury from exercising its power to indict a defendant whose case has been adjourned
in contemplation of dismissal. 51

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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Hollender v. Trump Village Co-op., Inc., 84 A.D.2d 574, 443 N.Y.S.2d 437 (2d Dep't 1981), order
modified, 58 N.Y.2d 420, 461 N.Y.S.2d 765, 448 N.E.2d 432 (1983).
People v. Meyerson, 165 Misc. 2d 476, 628 N.Y.S.2d 934 (City Crim. Ct. 1995).

44 Hollender v. Trump Village Co-op., Inc., 84 A.D.2d 574, 443 N.Y.S.2d 437 (2d Dep't 1981), order
modified, 58 N.Y.2d 420, 461 N.Y.S.2d 765, 448 N.E.2d 432 (1983).

45 People v. Meyerson, 165 Misc. 2d 476, 628 N.Y.S.2d 934 (City Crim. Ct. 1995).
46 People v. Meyerson, 165 Misc. 2d 476, 628 N.Y.S.2d 934 (City Crim. Ct. 1995).
47 People v. Meyerson, 165 Misc. 2d 476, 628 N.Y.S.2d 934 (City Crim. Ct. 1995).
48 People v. Meyerson, 165 Misc. 2d 476, 628 N.Y.S.2d 934 (City Crim. Ct. 1995).
49 People v. Meyerson, 165 Misc. 2d 476, 628 N.Y.S.2d 934 (City Crim. Ct. 1995).
50 People v. Meyerson, 165 Misc. 2d 476, 628 N.Y.S.2d 934 (City Crim. Ct. 1995).
51 People v. Miterko, 186 Misc. 2d 337, 717 N.Y.S.2d 843 (Sup 2000).
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1 Criminal Procedure in New York § 10:6 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 10. Dismissal of Accusatory Instrument and Adjournment in Contemplation of Dismissal

§ 10:6. Adjournment in contemplation of dismissal
—Marijuana cases

References
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• West's Key Number Digest, Indictment and Information 144

Section 170.56 of the New York State Criminal Procedure Law governs cases of adjournment of contemplation of dismissal
concerning marijuana cases. However, this section is strictly and exclusively limited to cases concerning marijuana and not
the other matters of adjournment of contemplation of dismissal which are more generally governed under 170.55. People v.
Yaghoubi, 10 Misc. 3d 406, 802 N.Y.S.2d 913 (Dist. Ct. 2005).

A special procedure has been provided by the legislature for adjournment in contemplation of dismissal of cases involving
marijuana. 1  An adjournment in contemplation of dismissal under this section of the statute is a singular application of the law,
which no other defendant receives even under the companion section of the statute, 2  which applies to crimes other than drug-
related ones. 3  If the sole remaining counts charge a violation of the Penal Law relating to the possession of marijuana, and
the charge is based upon an accusatory instrument other than a felony complaint, the court, upon motion of the defendant, may
order all proceedings suspended and the action adjourned in contemplation of dismissal. 4  If the court finds that the adjournment
would not be necessary or appropriate, and sets forth, on the record, the reasons for those findings, the court may dismiss the
accusatory instrument in the furtherance of justice. 5  Neither remedy is available to the defendant, however, if the defendant has
previously been granted an adjournment in contemplation of dismissal; previously been granted a dismissal under this section;
previously been convicted of any offense involving controlled substances; previously convicted of a crime, and the district
attorney does not consent; or has previously been adjudicated a youthful offender on the basis of any act involving a controlled
substance, and the district attorney does not consent. 6
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The district attorney's consent has been held not to be required for an adjournment in contemplation of dismissal under the statute
governing marijuana cases, 7  even where the defendant has been granted a prior adjournment in contemplation of dismissal
under the section governing nondrug-related crimes. 8

Upon adjourning the action in contemplation of dismissal, the court must set and specify appropriate conditions for the
adjournment. 9  The conditions may include placing the defendant under the supervision of any public or private agency. 10  At
any time prior to dismissal, the court may modify the conditions to extend or reduce the term of the adjournment, except that
the total period of the adjournment may not exceed 12 months. 11  If the defendant violates any condition fixed by the court,
the court may revoke the order and restore the case to the calendar, and the prosecution must proceed. 12  If the case is not
restored to the calendar during the period fixed by the court, the accusatory instrument is considered to have been dismissed
in the furtherance of justice. 13

At the time of the dismissal of the charges, the court must order all official records and papers relating to the defendant's arrest
and prosecution, whether on file with the court, a police agency, or the New York State Division of Criminal Justice Services,
be sealed; and they shall not be made available to any person, public, or private agency, without court order, for the purpose
of determining whether in subsequent proceedings, the person qualifies under this section for a dismissal or adjournment in
contemplation of dismissal. 14

When an order is granted dismissing the charges and sealing the records, the arrest and prosecution are deemed a nullity, and
the defendant should be restored, in the law's sight, to the status occupied before the arrest and prosecution. 15

If the defendant is arraigned in a superior court on an indictment where the sole remaining counts are the same as those set
forth above, this section is available to the defendant upon motion in the superior court. 16  An adjournment in contemplation
of dismissal under the statute involving marijuana cases is not a dismissal on the merits, nor is it a conviction. 17  Rather, it is a
remedy offered to first offenders accused of marijuana possession, and affords them an opportunity not given to them by other
provisions of law to get back the original records of an arrest, as well as all other evidence that they were ever arrested. 18

Adjournment in contemplation of dismissal under the section dealing with possession of marijuana requires that all records be
sealed so that they may not be made available to any person, public, or private agency. 19  The court may not enjoin or order
police officers not to testify as to the events of the arrest; however, they may not use any of the reports, records, or papers
relating to the arrest. 20

The language of the statute makes it clear that the only one who is entitled to an adjournment in contemplation of dismissal is a
person who has a clean record, is in trouble for the first time on a drug-related charge, and the sole dangerous drug involved is
marijuana. 21  This is a technical procedure which can only be met by a strict application of the conditions found in the statute. 22

The adjournment in contemplation of dismissal, in cases involving marijuana, does not determine the action, but is a nullification
of an arrest in criminal proceedings by operation of law. 23

In People v. Abramo, 24  the Court denied the application for an adjournment in contemplation of dismissal under CPL 170.56
where the defendant was charged in three separate informations with selling marijuana in violation of Penal Law 221.40 on
three separate occasions at a university campus. The Court held that the defendant engaged in a pattern of behavior on multiple
occasions thus committing the violation numerous times and should not be considered as a first time offender. Merely because
he was not arrested after the first sale the Court concluded, did not entitle him to the benefits of CPL 170.56.
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Footnotes

1 CPL § 170.56.
See 33 NY Jur 2d, Crim L § 1470; 34 NY Jur 2d, Crim L §§ 2199, 2290.

2 CPL § 170.55.
3 People v. Mann, 83 Misc. 2d 442, 372 N.Y.S.2d 902 (Dist. Ct. 1975).
4 CPL § 170.56(1).
5 CPL § 170.56(1).
6 CPL § 170.56(1).

A defendant may not be granted an adjournment in contemplation of dismissal in cases involving
marijuana without the district attorney's consent, where the defendant has been granted a prior
adjournment in contemplation of dismissal under the statute. CPL §§ 170.55, 170.56. People v. Ford, 104
Misc. 2d 458, 428 N.Y.S.2d 612 (City Crim. Ct. 1980).

7 CPL § 170.56(1)(a).
8 CPL § 170.55.

People v. Ford, 104 Misc. 2d 458, 428 N.Y.S.2d 612 (City Crim. Ct. 1980).
9 CPL § 170.56(2).
10 CPL § 170.56(2).
11 CPL § 170.56(2).
12 CPL § 170.56(2).
13 CPL § 170.56(2).
14 CPL § 170.56(3).

CPL § 160.50(1)(d) provides that records of a person in whose favor a criminal action has terminated
shall be made available to the person accused or to the person's designated agent, and shall also be made
available to a prosecutor in any proceeding in which the accused has moved for an order pursuant to CPL
§ 170.56, adjournment in contemplation of dismissal in cases involving marijuana.

15 CPL § 170.56(4).
16 CPL § 210.46.
17 People v. Campo, 71 Misc. 2d 6, 335 N.Y.S.2d 199 (City Ct. 1972).
18 People v. Campo, 71 Misc. 2d 6, 335 N.Y.S.2d 199 (City Ct. 1972).
19 People v. A, 99 Misc. 2d 295, 415 N.Y.S.2d 919 (Crim. Ct. 1978).
20 People v. A, 99 Misc. 2d 295, 415 N.Y.S.2d 919 (Crim. Ct. 1978).
21 CPL § 170.56.

People v. Mann, 83 Misc. 2d 442, 372 N.Y.S.2d 902 (Dist. Ct. 1975).
22 People v. Mann, 83 Misc. 2d 442, 372 N.Y.S.2d 902 (Dist. Ct. 1975).
23 Kushner v. De La Rosa, 72 Misc. 2d 319, 338 N.Y.S.2d 645 (Sup 1972).
24 People v. Abramo, 16 Misc. 3d 306, 834 N.Y.S.2d 846 (Dist. Ct. 2007).
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Chapter 10. Dismissal of Accusatory Instrument and Adjournment in Contemplation of Dismissal

§ 10:7. Adjournment in contemplation of dismissal
—Misdemeanor cases in superior court
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• West's Key Number Digest, Indictment and Information 144

On or after the arraignment in a superior court on an indictment where the sole remaining count or counts charge a misdemeanor
offense, and before the entry of a plea of guilty or commencement of a trial, the court, on motion of the prosecution or the
defendant and with the other party's consent, or on the court's own motion with the consent of both parties, may order that all
proceedings be suspended and the action adjourned in contemplation of dismissal. 1

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes

1 McKinney's CPL § 210.47.
See McKinney's CPL § 170.55.
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Chapter 10. Dismissal of Accusatory Instrument and Adjournment in Contemplation of Dismissal

§ 10:8. Adjournment in contemplation of dismissal
—Referring selected felonies to dispute resolution

References
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Upon or after arraignment in a local criminal court upon a felony complaint, or upon or after arraignment in a superior
court pursuant to an indictment or superior court information, and before final disposition, the court, with the consent of the
prosecution and of the defendant, and with reasonable notice to the victim and an opportunity for the victim to be heard, may
order that the action be adjourned in contemplation of dismissal for the purpose of referring the action to a community dispute
center. 1  However, the court may not order any action adjourned in contemplation of dismissal if the defendant is charged with
a Class A felony, a violent felony offense, any drug offense involving the possession and sale of controlled substances, a felony
upon the conviction of which the defendant must be sentenced as a second felony offender, a second violent felony offender or
a persistent violent felony offender, or a felony upon the conviction of which the defendant may be sentenced as a persistent
felony offender. 2

“Victim of a felony” means any person alleged to have sustained physical or financial injury to the person or property as a direct
result of the crime or crimes charged in a felony complaint, superior court information, or indictment. 3

Upon issuing an order adjourning an article in contemplation of dismissal, the court must release the defendant on his or her
own recognizance and refer the action to a dispute resolution center which must advise the district attorney as to whether the
charges against the defendant have been resolved no later than 45 days after the action has been referred to the center. 4  If the
defendant has agreed to pay a fine, restitution, or reparation, the district attorney must be advised every 30 days as to the status
of the fine, restitution, or reparation. 5  Upon application of the prosecution made at any time, but not more than six months after
the issuance of an order adjourning an action in contemplation of dismissal, the court may restore the action to the calendar
upon a determination that dismissal of the accusatory instrument would not be in the furtherance of justice. 6
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Where the defendant has agreed to pay a fine, restitution, or reparation, but has not paid such fine, restitution, or reparation,
upon application of the prosecution made at any time not more than one year after the issuance of an order adjourning an action
in contemplation of dismissal, the court may restore the action to the calendar upon a determination that the defendant has failed
to pay the fine, restitution, or reparation. 7

If an action has not been restored to the calendar within six months, or where the defendant has agreed to pay a fine, restitution,
or reparation but has not paid such fine, restitution, or reparation within one year of the issuance of an order adjourning the action
in contemplation of dismissal, the accusatory instrument shall be considered to have been dismissed by the court in furtherance
of justice at the expiration of the six-month or one-year period. 8  Upon dismissal of an action, the arrest and prosecution shall
be deemed a nullity, and the defendant shall be restored to the status he or she occupied before the arrest and prosecution. 9

All papers and records relating to the action that has been dismissed shall be subject to the sealing provisions of the Criminal
Procedure Law. 10

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes

1 CPL § 215.10.
2 CPL § 215.10.
3 CPL § 215.20.
4 CPL § 215.30.
5 CPL § 215.30.
6 CPL § 215.30.
7 CPL § 215.30.
8 CPL § 215.40.
9 CPL § 215.40.
10 CPL § 215.40.

See CPL § 160.50.
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Chapter 10. Dismissal of Accusatory Instrument and Adjournment in Contemplation of Dismissal

§ 10:9. Procedure upon dismissal—Return of
fingerprints, photographs, and sealing of arrest
record

References
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• West's Key Number Digest, Indictment and Information 144
• West's Key Number Digest, Indictment and Information 144.2

A key consideration whenever any records of arrest are sealed is the fact that a prosecutor is unable to use those records in
further matters, particularly when making sentence recommendations at subsequent court proceedings on new charges. This
was the situation the New York Court of Appeals faced in Katherine B. v. Cataldo, 5 N.Y.3d 196, 800 N.Y.S.2d 363, 833 N.E.2d
698 (2005). In Katherine B., the prosecution attempted to use sealed records of prior criminal actions that were terminated in
favor of the defendant for purposes of making sentence recommendations. However, the court ruled that as the prior action was
dismissed in favor of the defendant, such sealing of records under CPL 160.5 controlled that the prosecutor was unable to use
these matters in the subsequent sentencing proceeding.

If the action terminates in favor of the defendant, the record of the action or proceeding must be sealed, and identifying
information, including fingerprints and photographs, must be returned. 1  Also, all official records and papers must be sealed
and not be made available to any person or agency, whether public or private. 2  A report of the termination of the action or
proceeding in favor of the accused is sufficient notice of sealing to the Commissioner of the Division of Criminal Justice Services
unless the report also indicates that the court directed that the record not be sealed in the interest of justice. 3  Where the court has
determined that sealing is not in the interest of justice, the clerk of the court must include notification of that determination in
any report to the Division of Criminal Justice of the disposition of the action or proceeding. 4  Termination of a criminal action
in favor of the accused generally means a dismissal of the entire accusatory instrument or a verdict of complete acquittal. 5

Several other orders dismissing the action are included, and for more particularity, counsel should examine the statute. 6  This

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226822&cite=NYCRP+CH+10+REF&originatingDoc=I7c0e39abf6a211e58e1bbf84a301265d&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006897141&pubNum=0000578&originatingDoc=I7c0e39abf6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006897141&pubNum=0000578&originatingDoc=I7c0e39abf6a211e58e1bbf84a301265d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Armistead, Mary 6/8/2020
For Educational Use Only

§ 10:9.Procedure upon dismissal—Return of fingerprints,..., 1 Criminal Procedure...

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 2

statutory provision creates a privilege to insure that one who is charged but not convicted of an offense suffers no stigma as
the result of having once been the subject of an unsustained accusation, and it imposes a continuing obligation on the court to
shield the official records from disclosure. 7

The dismissing court seals the record itself without any motion on the part of defense counsel. 8  The court's action in sealing the
record is mandatory, unless a motion is made by the district attorney upon five-days' notice to the defendant or the defendant's
attorney, or the court itself makes its own motion again upon five-days' notice to the defendant or his or her attorney. 9  If no
motion is made, or if it is denied once made, the record of the action or proceeding must be sealed, and the clerk of the court
must immediately notify the Commissioner of the Division of Criminal Justice Services and the heads of all appropriate police
departments and other law enforcement agencies that the action has been terminated in favor of the accused, and unless the court
has directed otherwise, that the record of the action or proceeding has been sealed. 10  All photographs of the defendant, and the
photographic plate or proof, and all palm prints and fingerprints taken of the defendant, and all duplicates and copies must be
returned to the defendant or the defendant's attorney. 11  If fingerprints are to be retained under the statute, it is incumbent upon
the state to demonstrate on the record the need for the retention, and the court must make findings accordingly. 12  The Court
of Appeals was presented with the issue of whether suppression of in-court identification testimony is required where there has
been a violation of the statute which requires that all photographs of the defendant are to be returned to the defendant or his or
her attorney. 13  Although the statutorily conferred right to the return of one's photograph serves important purposes and protects
important interests, the infringement on that right does not implicate constitutional considerations such as to require the sanction
of suppression. 14  To require the remedy of suppression for a violation of this statute, without more, would impermissibly
expand the exclusionary rule and would be inappropriate particularly where the violation has no bearing on the reliability of
the identification process and no relevance to the determination of the defendant's guilt or innocence at trial. 15

If any police department or the criminal justice services has transmitted copies of the prints to any United States governmental
agency, they must immediately request the United States governmental agency to return the prints to the forwarding agency
so that they may then be returned to the defendant. 16  In addition, all official records and papers on file with the Division
of Criminal Justice Services, or any court, police agency, or prosecutor's office must be sealed and not be made available to
any person or public or private agency. 17  “Official records and papers” include judgments and court orders but not published
opinions, decisions, or records and briefs on appeal. 18

The records must be made available to the accused person or to any designated person. 19  In addition, the records will be made
available to a prosecutor in any proceeding where the accused has moved for an order dismissing the action in contemplation of
dismissal, when the charge involves the possession of marijuana under the Criminal Procedure Law. 20  Further, the information
will be made available to a law enforcement agency upon an ex parte motion in any superior court if the agency demonstrates to
the court's satisfaction that justice requires the availability of the records. 21  Courts have interpreted this provision as applying
only when the criminal justice or government agency is seeking to unseal records for use in a criminal investigation, the
reasoning that the statute's language permitting an ex parte application strongly suggests the legislature's concern for protecting
the confidentiality of criminal investigations with the need for an ex parte motion not being the same when the records are
being used in a civil proceeding. 22  In addition, when the accused has made an application for a license to possess guns, the
information may be made available to any state or local officer with the responsibility for the issuance of the license. 23  The
statute also requires that the records be made available to any prospective employer of a person applying for employment as
a police officer or peace officer as long as every such person is furnished with a copy of all records obtained and afforded an
opportunity to explain the records. 24

The fact that a residential eviction will be based on acts that would constitute a crime does not transform a housing court
proceeding into a criminal case to support unsealing the records pursuant to the law enforcement agency's exception to the rule
requiring the sealing of all records following the dismissal of a criminal case. 25  The court erred in granting the prosecution
an order unsealing criminal records for use in an eviction proceeding pending in housing court where the prosecution failed to
show a compelling need for those records sufficient to justify the extraordinary remedy of unsealing the records where it was
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not shown that the information in the records could not be obtained through other means, including testimony of the officers
who executed the search warrant, and where the special prosecutor could have brought the issue to the court's attention before
the criminal case was sealed. 26

The records must also be made available to the State Division of Parole when the accused is on parole supervision as a result of
conditional release, or a parole release granted by the State Board of Parole, and the arrest, which is the subject of the inquiry,
is one which occurred while the accused was under supervision. 27  The probation department responsible for the supervision
of the accused must also be provided with the records when the arrest, which is the subject of the inquiry, is one which occurred
while the accused was under supervision. 28

Even if the action is not terminated completely in the defendant's favor, when the criminal action terminates with the defendant's
conviction for a traffic offense, or a violation other than loitering for the purposes of prostitution, or where a driving while
intoxicated charge is reduced to a driving while ability is impaired charge, the clerk of the court where the criminal action
or proceeding was terminated must immediately notify the Commissioner of the Division of Criminal Justice Services and
the heads of all appropriate police departments and other law enforcement agencies that the action has been terminated by a
conviction. 29  A report of the termination of the action or proceeding by conviction of a traffic violation or a violation other than
a violation of loitering or loitering for the purposes of prostitution or the violation of operating a motor vehicle while ability is
impaired will be sufficient notice of sealing to the Commissioner of the Division of Criminal Justice Services unless the report
also indicates that the court directed that the record not be sealed in the interest of justice. 30  Where the court has determined
that sealing is not in the interest of justice, the clerk of the court will include notification of that determination in any report
to the Division of Criminal Justice Services of the disposition of the action or proceeding. 31  Either the district attorney or the
judge may make a motion giving the defendant five-days' notice and showing why the interest of justice would be served by
the refusal to seal the record of the action or proceeding. 32

In addition, relief under the statute is not to be automatically denied to a petitioner who has a criminal record, without the further
showing that the interests of justice require the denial. 33  Although the extent of one's past criminal record may be one factor
among others in determining whether the requested relief should be granted, that factor standing alone does not automatically
preclude the type of relief covered by the statute. 34  Rather, each court must proceed on a case-by-case basis and consider all
factors presented before granting or denying the requested relief that photographs and fingerprints, as well as official records
relating to the arrest or prosecution, be returned. 35

The broad and general purpose of the statute regarding the return of every photograph and fingerprint, after a criminal proceeding
has been terminated in the defendant's favor, is to protect the rights of privacy and enhance the fundamental principles of the
“presumption of innocence” of an accused. 36  The provisions of the statute directing the forthwith return of the photos, with
certain “interest of justice” exceptions, should be read in conjunction with another provision of the Criminal Procedure Law 37

and the Executive Law. 38  A rational and logical reading of these sections shows that it was designed to place a successful
defendant in the same position occupied prior to arrest. 39  The statutory scheme was intended to remove the stigma of the
alleged criminal activity and its adverse effect on an accused, thereby affording protection to the accused in the pursuance of
employment, education, professional licensing, and insurance opportunities. 40  However, it was never intended to immunize
a defendant from the operation of a law enforcement official's investigatory display of a photograph in contravention of the
statute. 41  A proper recognition of the legislative purpose behind the record-sealing provision strongly opposes an interpretation
that would encompass forensic evidence collected prior to the institution of any criminal proceeding and having no probative
value. 42

The word “forthwith” under the statute does not require instantaneous delivery of the material, since a rational reading of the
statute dictates that compliance should be measured by whether the governmental agency returned the photograph and sealed
the record within a reasonable amount of time and in a reasonable manner. 43
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A waiver of the right to the return of fingerprints in exchange for the dismissal of all charges is inherently coercive and constitutes
an impermissible condition which is inconsistent with the purpose and thrust of the statute. 44

When a criminal action or proceeding is terminated against a person by the entry of a waiver of a hearing pursuant to Vehicle
and Traffic Law § 1192(10)(c), the court or the clerk of the court must immediately notify the Commissioner of the Division of
Criminal Justice Services and the heads of all appropriate police departments and other law enforcement agencies that a waiver
has been entered and that the record of the action be sealed when the person reaches the age of 21 or three years from the date of
commission of the offense, whichever is the greater period of time. 45  At the expiration of such period, the Commissioner and
the heads of all appropriate police departments and other law enforcement agencies must return to the defendant any photographs
or fingerprints taken of the defendant and seal all official records and papers, as required by, and in accordance with, provisions
of the Criminal Procedure Law. 46

Where a person under the age of 21 is referred by the police to the Department of Motor Vehicles for action pursuant to Vehicle
and Traffic Law §§ 1192-a or 1194-a, and a finding in the motorist's favor is rendered, the Commissioner of the Department
of Motor Vehicles must, no later than three years from the date of the commission of the offense or when such person reaches
the age of 21, whichever period of time is greater, notify the Commissioner of the Division of Criminal Justice Services and
the heads of all appropriate law enforcement agencies that such finding was rendered; and, upon receipt of such notice, those
agencies must return to the defendant any photographs or fingerprints taken of the defendant and seal all official records and
papers, as required by, and in accordance with, provisions of the Criminal Procedure Law, 47  except that if no such notice is
received, then those agencies must, after three years from the date of the commission of the offense or when the person reaches
the age of 21, whichever is the greater period of time, return to the defendant any photographs or fingerprints taken of the
defendant and seal all official records and papers, as required by, and in accordance with, provisions of the Criminal Procedure
Law. 48  Records which the prosecution moved to retain unsealed following the dismissal of time-barred Medicaid fraud charges
against the defendant were not official records under the statute requiring the sealing of all official records upon the termination
of a criminal prosecution in a defendant's favor. 49  Various bank and Medicaid service-provider records were not created as part
of the investigation or litigation of the fraud charges, but were maintained as part of the business of banking and of providing
health care services. 50  Moreover, the interests of justice test under the statute providing for the sealing of official records
indicates that the records, many of which could not be duplicated, should remain unsealed where they were necessary to prove
in a civil case to recover funds that the defendant had wrongfully obtained funds from New York's Medicaid system. 51

Medicaid claim forms, Medicaid remittance statements, and Medicaid payment checks pertaining to the defendant's contractual
relationships with the State Department of Social Services, and used in the arrest and prosecution of the defendant for larceny and
for offering a false statement for filing, were not required to be sealed following the defendant's acquittal, where the documents
were created in the regular course of business prior to the commencement of the criminal proceeding; the documents were not
records of the prosecutor, court, or police agency; and where the documents were innocuous on their face. 52
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Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 11. Bail

§ 11:05. Bail Reform Act of 2019

References
The newly enacted Bail Reform Act of 2019, which takes effect on January 1, 2020, drastically reduces the use of cash bail
through mandatory release, and provides additional procedural and due process safeguards.

The bill has a mandatory Desk Appearance ticket (DAT) provision that provides court notifications for everything up to an E
Felony. At the arrest phase, the bill mandates that an arresting officer must issue a Desk Appearance Ticket in all cases except
those where the arrest is for a Class A, B, C, or D felony or a violation of some sex offenses, escape and bail jumping. There
are circumstances where the police are not required to issue DATs even on eligible case, for example, if the court can issue
an order of protection or suspend/revoke a driver's license. The arrestee “may” provide contact information to receive court
notifications, including a phone number or e-mail address.

The bill has a mandatory release or release with non-monetary conditions for almost all misdemeanors and non-violent felonies.
All person charged with misdemeanors (except sex offenses and DV contempt), non-violent felonies, robbery in the second and
burglary in the second, must be released on their own recognizance unless it is demonstrated and the court makes a determination
that the principal poses a risk of flight to avoid prosecution. Otherwise, they must be released with non-monetary conditions
(pre-trial services) that are the least restrictive condition(s) that will reasonably assure the principal's return to court.

For all other charges the system will largely remain the same. When charged with a “qualifying offense” the court may release
the person on his or her own recognizance or under non-monetary conditions, fix bail, or if the offense is a qualifying felony,
the court may remand the person. The offenses that qualify for money bail or remand are: violent felony offenses (except Rob
2 [aided] and Burg 2 [of a dwelling]); felony witness intimidation; felony witness tampering; Class A felonies other than drugs
(except a “director of a drug organization” under 220.77); some felony sex offenses under 70.80; incest involving children;
terrorism charges except 490.20; conspiracy to commit Class A felony under PL 125; and misdemeanor contempt (still not
remand eligible, continue to be eligible for bail as under current law).

Money bail now has additional protections from abuse. If monetary bail is set on a person charged with a qualifying offense,
the court must set it in three forms including either unsecured or partially secured security bond. When setting money bail,
the court must consider the principal's financial circumstances, ability to post bail without posing an undue hardship, and the
principal's ability to obtain a secured, unsecured or partially secured bond. Courts will now have to issue on-the-record findings
to justify their determination.

New options will be available to courts to aid people in returning to court instead of using money bail. In all instances, the court
or a designated pre-trial service agency will notify all people ROR'd or released with conditions of all court appearances in
advance by text messages, telephone call, e-mail or first-class mail. Prior to issuing a bench warrant for a failure to appear for a
scheduled court date, the court will provide 48 hours' notice to the principal or principal's counsel that the principal is required
to appear in order to give him or her the opportunity to voluntarily appear, unless the failure to appear was “willful.”
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Additionally, electronic monitoring will be available for a limited subset of cases, but will be placed behind rigorous due process
protections. Electronic monitoring is considered incarceration for 180.80 and 170.70 purposes, and may only be imposed for
60 days with the option of continuing only upon a de novo review before a court. Electronic monitoring must also be at the least
restrictive means to ensure return to court and be “unobtrusive to the greatest extent possible.”

As the implementation of the law progresses, there will be additional updates here as time goes forward.
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The traditional right to freedom before conviction is necessary to allow for the unhampered preparation of a defense, and serves
to prevent the infliction of punishment prior to conviction. Unless the right to bail before trial is preserved, the presumption
of innocence would soon lose its meaning. The right to release before trial is conditioned upon an adequate assurance that the
accused will stand trial and submit to sentence if found guilty. 1  Bail has historically been considered as a security device, the
purpose of which is to guarantee the defendant's presence at trial. 2

The practice of admission to bail, as it evolved in Anglo-American law, is not a device for keeping persons in jail upon mere
accusation until it is found convenient to give them a trial. On the contrary, the spirit of the procedure is to enable persons
accused of crimes to stay out of jail until a court has found them guilty. Without this privilege, even those wrongly accused are
punished by a period of imprisonment while awaiting trial and are handicapped in consulting counsel, searching for evidence
and witnesses, and preparing a defense. While admission to bail always involves a risk that the accused will take flight, such a
calculated risk is part of the price of our system of justice. Each accused should be accorded any benefits due to a good record,
and a bad record should prejudice only those who are guilty of misdeeds. The first fixing of bail is a serious exercise of judicial
discretion. However, because it is often done in haste, the defendant may be taken by surprise, or counsel may have just been
engaged or, for other reasons, the bail is fixed without the full inquiry and consideration which the matter deserves. 3

The United States Supreme Court has considered the issue of the amount of bail which may properly be required of an
indigent defendant. 4  Recognizing that to continue to demand a substantial bond which the defendant is unable to secure raises
considerable problems for the equal administration of the law, the Supreme Court has held that an indigent defendant is denied
equal protection of the law if the defendant is denied an appeal on equal terms with other defendants, solely because of indigence,
and that it would be unconstitutional to fix excessive bail to assure that a defendant will not gain his or her freedom. 5  However,
in the case of an indigent defendant, the fixing of bail, even in a modest amount, may have the practical effect of denying the
defendant's release. 6
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The Criminal Procedure Law provides a method by which the indigent defendant may be released, while still giving some
assurance to the court of the defendant's return at a later date. Since the indigent is often unable to provide sufficient cash or
property to fully secure a bond, the legislature has provided for the partially secured and the unsecured bail bond. 7  This bond
may be in one of two forms. The first form is an appearance bond for which the defendant alone is the obligor, and the second
form is a surety bond for which another person is the obligor on the defendant's behalf. 8  These will be treated in detail in
subsequent sections of this chapter. 9

While there is no constitutional guarantee of the right to be admitted to bail in New York, 10  the constitutional prohibition of
deprivation of liberty without due process applies to bail procedures. 11  The bail provisions pursuant to the Criminal Procedure
Law are constitutional. 12
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1 Adapted from the opinion of Chief Justice Vinson in Stack v. Boyle, 342 U.S. 1, 72 S. Ct. 1, 96 L. Ed.
3 (1951).

2 People v. Torres, 112 Misc. 2d 145, 446 N.Y.S.2d 969 (N.Y. Sup 1981).
3 Adapted from the concurring opinion of Justice Frankfurter in Stack v. Boyle, 342 U.S. 1, 72 S. Ct. 1,

96 L. Ed. 3 (1951).
4 See Stack v. Boyle, 342 U.S. 1, 72 S. Ct. 1, 96 L. Ed. 3 (1951).
5 See Stack v. Boyle, 342 U.S. 1, 72 S. Ct. 1, 96 L. Ed. 3 (1951).
6 Bandy v. U.S., 81 S. Ct. 197, 5 L. Ed. 2d 218 (U.S. 1960).
7 CPL § 520.10(1).
8 CPL § 520.10(1).

For a discussion of prearraignment bail as a condition of the issuance of an appearance ticket, see § 3:5.
9 See §§ 11:2 et seq.
10 People ex rel. Klein v. Krueger, 25 N.Y.2d 497, 307 N.Y.S.2d 207, 255 N.E.2d 552 (1969); People v.

Boop, 91 Misc. 2d 231, 397 N.Y.S.2d 573 (County Ct. 1977).
11 People v. Boop, 91 Misc. 2d 231, 397 N.Y.S.2d 573 (County Ct. 1977).
12 CPL art 500.

People v. Figueora, 43 A.D.2d 648, 349 N.Y.S.2d 811 (3d Dep't 1973).
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Although a defendant has the right to seek release on his or her own recognizance or bail, and while public policy favors release
pending a determination of guilt or innocence, a defendant does not have an absolute constitutional right to bail. 1

The United States Constitution guarantees that excess bail shall not be required. 2  This does not necessitate that bail be provided
in every case. A majority of state constitutions guarantee the right to bail in all state cases except for capital offenses. However,
there is no guarantee of a right to bail under the New York State Constitution. The New York State Constitution, is similar to
the United States Constitution by providing only that excessive bail shall not be set. 3  The constitutional right of an accused
person pursuant to the state provision and the United States Constitution can only be violated if the bail is excessive, not because
it is denied. 4

The mechanics of the bail procedure begin with the requirement that the court make a securing order. This is an order of the
court committing the principal, who may be a defendant, or a material witness to the custody of the sheriff, and fixes bail, or
releases the principal on his or her own recognizance. 5  When a principal initially comes under the control of the court and a
future court appearance is required, the court must make a securing order, which releases the principal on personal recognizance,
fixes bail or commits the principal to the custody of the sheriff. 6  If the securing order is revoked or otherwise terminated, but
the principal's attendance is required for a future proceeding, a replacement securing order must be issued. 7  When the court
revokes or otherwise terminates a securing order which committed the principal to the custody of the sheriff, the court must
give written notification to the sheriff of the revocation or termination of the securing order. 8

When bail is accepted by the state in lieu of the defendant's physical incarceration, the defendant is in effect remanded to the
surety's custody. 9
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If an action in local criminal court charges the defendant with an offense which is less than a felony, the court must order
recognizance or bail. 10  An incarcerated defendant against whom a misdemeanor complaint is pending is entitled to release
on recognizance upon the state's failure to replace that complaint with an information within five days, excluding Sunday. 11

When the defendant is charged in local criminal court with a felony upon a felony complaint, the court may, in its discretion,
order recognizance or bail. 12  However, if the defendant is charged with a class A felony or apparently has two previous felony
convictions, a city court, town court, or village court may not order recognizance or bail. 13

Recognizance or bail on a felony charge, whatever the level of felony, may not be set by the local criminal court, unless the
district attorney has been heard on the matter or the district attorney has not appeared after being given notice and a reasonable
opportunity to be heard. 14  The court must be furnished with a report by the division of criminal justice services concerning
the defendant's criminal record, or with a police department report of the defendant's prior arrest record. 15  If neither report
is available the court, with the district attorney's consent, may dispense with this requirement; except that in an emergency,
consent will not be required if the court, for reasons stated on the record, deems it unnecessary. 16  A copy of the report of the
criminal justice services or the report of the police department shall be made available to the attorney for the defendant or to
the defendant if not represented by counsel. 17

The termination of the application for recognizance or bail is not discretionary in all cases. 18  In some circumstances the
application must be granted as a matter of law, in others the application must be denied, and in some cases the granting or denial
is a matter of judicial discretion. 19

When an action in superior court charges the defendant with offenses which are less than felony grade, the court must order
recognizance or bail. 20

The federal courts have stated that there is no constitutional distinction between requiring excessive bail and denying bail
altogether in the absence of legitimate reasons. 21  It is left to the courts to fix the amount of bail in all cases where it is a matter
of right and in those instances where the court exercises its discretion favorably. 22  However, under the Eighth Amendment
where bail is fixed in either instance, it must not be excessive, and further, where bail is not a matter of right, the court may
not arbitrarily or unreasonably deny bail. 23

A defendant does not have a constitutional right to bail after conviction. 24  However, once the state legislature elects to permit
bail after conviction, it must do so in a nonarbitrary manner. 25

The defendant's pretrial release is affected by situations including the necessity to ensure the defendant's response to the
processes of the court, to protect potential witnesses from the defendant and to protect the community from a dangerous
defendant. 26

There are two reasons under the policy of the law favoring bail. First, there is a presumption that the prisoner is innocent. 27

Second, the policy of the law favors the defendant's release pending determination of guilt or innocence, and justifies the
defendant's detention before conviction only if some legitimate purpose of the criminal process requires it. 28
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Before determining the appropriate amount of bail, a court must first determine whether or not bail should be fixed, and whether
the defendant should be permitted to remain at liberty under any circumstances. 1  Both of these decisions are within the sound
discretion of the judge before whom the bail application is made. 2  The local criminal court has the discretion to provide bail to a
defendant charged with a felony of Grade B or lower, unless it appears that the defendant has two previous felony convictions. 3

If the defendant is charged with a Class A felony or appears to have two previous convictions, there is no discretion in the
local criminal court to set bail. 4  In all other felony situations, the discretion of the local criminal court is limited by the statute
requiring that the district attorney have notice and opportunity to be heard on the matter, and the court must also have a division
of criminal justice services criminal record check or a local police department criminal record check before bail may be set. 5

If neither of these records are available the court may dispense with the requirement, either upon the district attorney's consent,
or if the district attorney does not consent, the court must state on the record the reasons why the court deems the consent
unnecessary. 6  If the court has been furnished with a criminal record check by the criminal justice services, or a local police
arrest record check, the court must provide a copy of it to the defendant's attorney or to the defendant. 7

In certain circumstances, a superior court judge may order bail in an action which is still pending in the local criminal court. 8

The superior court must be sitting in the same county in which the local criminal court is located. 9  The superior court has the
discretion, upon application of a defendant, to order recognizance or bail when the local criminal court lacks authority to issue
an order pursuant to the Criminal Procedure Law. 10  The superior court also has discretion to set bail where the local criminal
court has denied an application for recognizance or bail or has fixed bail which is excessive. 11  Where bail is excessive, the
superior court has the power to vacate the order of the local criminal court and release the defendant on personal recognizance,
or the court may fix bail in a lesser amount or in a less burdensome form. 12  The discretion of the superior court judge to fix
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bail when a felony has been charged in local criminal court is limited, as the district attorney must have an opportunity to be
heard and the court must have been furnished with a criminal record report by the division of criminal justice services or a
local police arrest record. 13

When the Criminal Procedure Law was originally adopted, the requirement of a division of criminal justice services criminal
record check or a local police arrest record check was not waivable. An amendment now provides that a local criminal court
may waive that requirement with the district attorney's consent, or in an emergency situation, upon compelling reasons stated on
the record. 14  However, no provision has been made to allow for the waiving of a records check in the situation where a superior
court has the discretion to set bail in a matter still pending in local criminal court. It appears that the requirement to have one
of the stated criminal record checks is mandatory before bail may be set by a superior court for a felony still pending in local
criminal court. 15  The defendant may make only one application to the superior court for an order of recognizance or bail. 16

When a felony grade action is pending in the superior court, the court has discretion to order recognizance or bail. 17  If bail or
recognizance has been ordered by the local criminal court, and the indictment has resulted from an order of the local criminal
court holding the defendant for action of the grand jury, or the indictment has been filed at the time that a felony complaint
charging the same conduct was pending in the local criminal court, the superior court may issue an order continuing the
recognizance or bail which has been set by the local criminal court. 18

An order of the superior court continuing bail fixed by a local criminal court, which order is issued without hearing bail
applications and without considering the statutory criteria, is not a discretionary release determination and, therefore, the
superior court, as a court of concurrent jurisdiction, can modify the order without showing a change of circumstances. 19  A local
criminal court's securing order of recognizance or bail is not binding on the superior court when making its initial securing order;
rather, the superior court makes a de novo determination of the defendant's bail or liberty status, unencumbered by any prior
local criminal court determination. 20  If a court exercises its discretion in making a securing order pursuant to CPL § 510.10,
it's decision must be based on a consideration of the factors and criteria provided in CPL § 510.30 21  When the defendant first
comes before the court at the arraignment stage a first or initial release determination order is made in compliance with CPL §
§ 510.10 and 510.30. 22  If the defendant is indicted, the process is repeated at the superior court arraignment where that court is
not required to adopt as its own the local criminal court's securing order, although it may direct the continuing effectiveness of
the order. 23  At the time the superior court makes its initial securing order, the fact that the defendant made bail in the amount
ordered by the local criminal court and has returned to court, that the amount of bail is sufficient and reasonable is not binding
on the superior court and is merely a factor which may be considered. 24

The fact that the superior court's initial securing order continued the $1,000 bail set by the local criminal court at the defendant's
arraignment did not preclude the superior court from subsequently amending that decision and increasing the amount of bail
to $3,500, since the superior court's conduct in continuing the local criminal court's securing order of bail without hearing
bail applications and without considering the requisite statutory criteria did not constitute a discretionary release determination
pursuant to CPL § 510.10 which could not, absent a change in circumstances, be disturbed by the superior court as a court of
concurrent jurisdiction. 25

After the defendant has been convicted of either a class A felony or any Class B or Class C felony defined in Article 130 of the
Penal Law committed or attempted to be committed against a person less than 18 years of age, the superior court may not order
recognizance or bail, or permit the defendant to remain at liberty pursuant to an existing order, but must remand the defendant
to the custody of the sheriff. 26

Where the defendant is charged with a felony, the discretion of the superior court to order recognizance or bail is limited by the
requirements that the district attorney must be provided with an opportunity to be heard on the matter and the court must have
a division of criminal justice services criminal record report or a local police arrest record. 27
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The court, in determining the amount of bail to be required, has discretion, but this discretion is not totally unfettered. 28  Sound
discretion and judgment of the court, depending on the circumstances of the case, are other concepts to be used in fixing bail. 29

Normally, the amount of bail to be required of a prisoner must be no more than is necessary to guarantee the prisoner's presence
at trial. 30  The reasonableness of the amount is to be determined, under the circumstances surrounding each particular prisoner,
by properly striking a balance between a need for a tie to the jurisdiction, and the right to freedom from unnecessary restraint
before conviction. 31

In determining how much bail an accused should be required to give, there is a latitude between a figure which is clearly not
adequate, and one which is clearly excessive. 32  There is no statutory requirement that the court take the defendant's resources
into account, reflecting the policy that the defendant is not entitled to such bail as he can provide, but to an opportunity to make
it in a reasonable amount. 33  Likewise, the statute also does not require that bail be fixed in an amount that is within the means
of a defendant. 34  The fact that bail is fixed within the defendant's means does not necessarily make the amount reasonable,
just as the fact that a defendant cannot make bail does not necessarily render the amount excessive. 35

The grant or denial of bail in felony cases lies within the discretion of the trial judge. 36  A federal court has stated that the fact
that a defendant is charged with murder is not a sufficient reason, by itself, for the denial of bail. 37  The preventive detention
which can be effected through the denial of bail requires rare and extraordinary circumstances. 38  To justify the denial of bail
there must be clear and convincing evidence that actual peril is imminent. 39

An order fixing bail is nonappealable and therefore is not reviewable by the Supreme Court, Appellate Division, on direct appeal
from a judgment of conviction. 40  However, an order fixing bail may properly be reviewed in a habeas corpus proceeding,
where it appears that either constitutional or statutory standards proscribing excessive bail have been violated. 41

The court did not abuse its discretion by increasing a defendant's bail after a mistrial due to a hung jury, where the defendant
charged with the criminal sale of a controlled substance knew that the jury vote was 11 to one for conviction, he had a prior
criminal record, and, if convicted, he faced a mandatory sentence of up to nine years. 42  Further, the court acted properly by
rejecting bail posted by individuals who had no relationship to the defendant, although there may have been other factors that
would inure to the defendant's benefit with regard to whether he would return to court, where the petitioner failed to show that
the sureties would ensure his appearance for all future court dates, given the total lack of a relationship between the defendant
and the sureties. 43
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1 Criminal Procedure in New York § 11:4 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 11. Bail

§ 11:4. Court's discretion in setting bail—Criteria to
be applied

References

West's Key Number Digest

• West's Key Number Digest, Bail 42.5
• West's Key Number Digest, Bail 49(1)

According to statute, the court must examine the bail posted to determine whether it complies with the order fixing bail. 1  Once
an application for bail is granted and an amount set, the bail offered must comply with the requirements of the bail statute before
it can be accepted by the court. 2  If the bail fails to comply with the order or if some factor or circumstance requires or authorizes
disapproval thereof, the bail must be disapproved. 3  Therefore, in a bail source hearing it is proper to require an initial showing
by the prosecution of reasonable cause to conduct the inquiry, and an ultimate burden of persuasion by the defendant to show
by a preponderance of the evidence that the bail arrangement offered conforms with public policy requirements. 4

In setting bail or ordering recognizance, the court must consider the kind and degree of control or restriction that is necessary
in order to secure a principal's court attendance when required. 5  In determining this the court must, on the basis of available
information, take into account:

 (i) the principal's character, reputation, habits, and mental condition;

 (ii) the principal's employment and financial resources;

 (iii) the principal's family ties and length of residence in the community;

 (iv) the principal's criminal record;

 (v) the principal's record of previous adjudication as a juvenile delinquent or youthful offender;
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 (vi) the principal's previous record in responding to court appearances when required or with respect to flight to avoid
criminal prosecution;

 (vii) if the principal is the defendant, the weight of the evidence in the pending criminal action and any other factor indicating
the probability or improbability of conviction. 6  In the case of an application for bail or recognizance pending an appeal,
the merit or lack of merit of the appeal;

 (viii) if the principal is the defendant, the sentence which may be or has been imposed upon conviction. 7

Absent from the statutory bail factors is the factor of community safety, that is, the likelihood that defendant will commit future
crimes given defendant's past conduct, and whether defendant's release poses an unusual risk to specific persons or the public in
general. 8  This factor is referred to as “preventive detention” and may be imposed only in rare and extraordinary cases where the
proof of danger is clear and convincing. 9  In an unusual case where the threat to the community existed by reason of a situation
wholly unrelated to the pending marihuana charge, that being the danger to the community arising by virtue of defendant's
anger toward a certain corporation and union officials, the court determined that denial of bail was appropriate based on the
prosecution's having established that defendant's release to the community would pose a clear and present danger to specific
individuals. 10

Where the principal is a defendant appealing from a judgment of conviction, the court must also consider the likelihood of the
ultimate reversal of the judgment. 11  A determination that the appeal is palpably without merit justifies, but does not require, a
denial of the application, regardless of any determination of the other factors required to be considered by the statute. 12

The scheme of setting bail applies to any principal. A principal is defined as a defendant in a criminal action, a person adjudged a
material witness, or any other person so involved in the action that the law may compel that person to appear before the court. 13

Among the conditions under which a defendant is released from custody pending trial is the assurance that the defendant will
stand trial and submit to sentence if found guilty. 14

The nature of the offense charged against the defendant, the probability of conviction, and the severity of the possible sentence
which may be imposed, all increase the risk of flight and should be considered in making a determination as to whether to
grant bail. 15

The state must make a showing of factual matters to support the factors on which they rely in their argument for a particular
amount of bail. 16

A federal court held that the presumption of innocence standard is not contradicted by the consideration of the weight of evidence
by the court in its determination whether or not to grant pretrial release on bail. 17  Furthermore, the judicial branch rightly
may consider whether the executive branch is willing, or wishes to accept, a foreign government's assurances that a foreign
defendant will be available for trial in making this decision. 18

In determining whether or not the denial of bail or fixation of bail violates the constitutional or statutory standard prohibiting
excessive bail, or the arbitrary refusal of bail, the habeas court should consider the relevant criteria under decisional law and
the Criminal Procedure Law 19  including, among other things, the nature of the offense, the penalty which may be imposed,
the probability of the willing appearance of the defendant or flight to avoid punishment, the defendant's pecuniary and social
condition, the defendant's general reputation and character, and the apparent nature and strength of the proof as bearing on the
probability of the defendant's conviction. 20
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16 People ex rel. Lobell v. McDonnell, 296 N.Y. 109, 71 N.E.2d 423 (1947); People v. Vasquez, 76 Misc.

2d 5, 348 N.Y.S.2d 1007 (City Crim. Ct. 1973).
17 U.S. v. Kostadinov, 721 F.2d 411 (2d Cir. 1983).
18 U.S. v. Kostadinov, 721 F.2d 411 (2d Cir. 1983).
19 CPL § 510.30.
20 People ex rel. Klein v. Krueger, 25 N.Y.2d 497, 307 N.Y.S.2d 207, 255 N.E.2d 552 (1969); People ex rel.
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1 Criminal Procedure in New York § 11:5 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 11. Bail

§ 11:5. Revocation

References

West's Key Number Digest

• West's Key Number Digest, Bail 73(1)

Under the former Criminal Code, a judge who released a defendant on bail was authorized to revoke the order where the bail
was discretionary with the court. 1  Thus, such power was only available when the charge was a felony. Under the Criminal
Procedure Law, at any time in the course of a criminal action that a defendant is at liberty as a result of an order of recognizance
or bail, the court may review such order. 2  The court may issue a bench warrant, if necessary, to require the defendant to appear
before the court; and upon such appearance, the court, for good cause shown, may revoke the order of recognizance or bail. 3

Under this provision, revocation of bail for good cause shown must be based on some factor that has a material bearing upon the
probability of the defendant's future attendance, which must be determined in a summary hearing. 4  If the defendant is entitled
to recognizance or bail as a matter of right, the court must issue another order; but if the defendant is not so entitled, the court
may either issue an order of bail or recognizance or commit the defendant to the custody of the sheriff. 5  The statute provides
that a court may revoke bail or recognizance of a defendant already charged with a felony, where there is reasonable cause to
believe that, while at liberty on a prior charge, the defendant committed a class A felony, or a violent felony, or intimidated a
victim or witness. 6  The statute also requires a hearing for revocation motions and limits the duration of an order of revocation. 7

The amendment does not repeal the existing power of the court to revoke bail for good cause, which is inherent in the court.
Rather, it is intended to expand a court's power to revoke bail in a limited class of cases solely because of the probability that
the defendant has committed a felony, even if (1) there is no reasonable correlation between the fact of the new arrest and the
criteria for determining bail status set forth in the statute, 8  (2) it does not appreciably change the court's view of the likelihood
of future appearance, and (3) it does not constitute "good cause" for revocation for any other reason. 9

Revocation of bail pursuant to CPL § 530.60(1) based on good cause provides for the revocation of bail with only a summary
hearing, whereas revocation of bail pursuant to CPL § 530.60(2) based on a finding of reasonable cause to believe that defendant
committed a violent felony offense requires the holding of a formal hearing before bail can be revoked. 10  Although the facts
that affect revocation of bail for good cause without a formal hearing may include the filing of additional violent felony charges
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against a defendant, the filing of such charges against a defendant who has been released previously upon the first filed felony
charges does not constitute a per se ground for a change of bail status under CPL § 530.60(1) without a formal hearing. 11

Accordingly, where the prosecution's application for revocation of defendant's bail was based solely on the ground that he
had allegedly committed violent felony offenses following his initial release, revocation was based on CPL § 530.60(2) and
defendant was entitled to a formal hearing. 12

The statute provides that when bail or recognizance is ordered, the court must inform the principal that his or her release is
conditional and that the court may revoke the order of release in accordance with the Criminal Procedure Law 13  if the principal
commits a subsequent felony while at liberty. 14  This notice provision has been viewed as merely a warning of an additional
penalty for future violation of the law. 15

Just as the initial determination to set bail in a particular amount, to remand, or to release without security must have a reasonable
basis and is reviewable, so is a decision to revoke. 16  Thus, new evidence, or additional circumstances not presented to the court
upon the making of its initial bail determination, is a sufficient basis for the court to entertain an application for a superseding
order altering a defendant's bail status. 17  In reviewing bail, the court must consider this new evidence in the light of the same
principles governing the initial decision to grant bail, including the statutorily mandated bail criteria of the Criminal Procedure
Law. 18  "Good cause" under the statute is not synonymous with new information; rather, it is much more broad, encompassing
any substantial reason why bail should be revoked, or should not have been granted. 19

The court may not summarily revoke bail upon the allegation that the defendant violated a condition set at the time of release
on bail, since the proper procedure is to require the defendant to appear before the court, by a bench warrant if necessary, and
for the court to review the allegations. 20

Hospitalization is a valid excuse for the nonappearance of a defendant who is free on bail. 21  A threat made by a defendant to
a witness, after bail has been fixed, is sufficient to warrant a decision revoking bail. 22

A subsequent arrest by itself, without evidence of the underlying crime, has never per se constituted good cause for revocation
of bail. 23  However, revocation of bail is proper based on a finding that, while at liberty pending trial on an original charge, the
defendant has "probably committed" the crime for which he or she has been rearrested, in light of the seriousness of the crimes
with which the defendant is charged concerning the possession and sale of cocaine, and the probability of conviction. 24

Federal courts discussing bail have stated that the same principles that apply to the discretionary denial of bail also apply to
the discretionary revocation of bail. 25  Therefore, if the moving party in a bail revocation motion can demonstrate good cause
for the motion, the judge may revoke bail in accordance with the principles set forth under the Criminal Procedure Law. 26

Although the trial judge is accorded discretionary power during trial to revoke bail where this drastic relief is essential to
insure the orderly progress of an ongoing trial, 27  this power must be exercised with circumspection, 28  and does not extend
to situations involving revocation of bail before trial. 29

The defendant's constitutional right to bail is not converted to the status of a privilege which can be revoked in the name of
public benefit. 30

Evidence of a chain of related criminal acts furnished good cause to believe that the acts would have a material bearing upon the
probability of the defendants' future attendance and, therefore, justified revocation of the defendants' bail, where the defendants
engaged in post-bail criminal conduct and performed acts which, at the very least, intimidated two confidential witnesses, and
one of these acts involving a van with altered license plates led to a criminal charge in a second indictment. 31
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1 Criminal Procedure in New York § 11:6 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 11. Bail

§ 11:6. Bench warrant

References
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• West's Key Number Digest, Criminal Law 263

Under the Criminal Procedure Law, at any time in the course of a criminal action that a defendant is at liberty as a result of an
order of recognizance or bail, the court may review such order. 1  The court may issue a bench warrant, if necessary, to require
the defendant to appear before the court; and upon such appearance, the court, for good-cause shown, may revoke the order of
recognizance or bail. 2  A bench warrant issued by a superior court, by a district court, by the New York City criminal court or
by a superior court judge sitting as a local criminal court may be executed anywhere in the state. 3  A bench warrant issued by
a city court, a town court or a village court may be executed in the county of issuance or any adjoining county, or anywhere
else in the state upon the written endorsement of a local criminal court of the county where the defendant is to be taken into
custody. 4  When so endorsed, the warrant is deemed the process of the endorsing court as well as that of the issuing court. 5

A bench warrant may be addressed to any police officer whose geographical area of employment embraces either the place
where the offense charged was allegedly committed or the locality of the court by which the warrant is issued, or any uniformed
court officer for a court in the City of New York, the County of Nassau, the County of Suffolk or the County of Westchester
that is part of the unified court system of the state for execution in the building where the court officer is employed or in the
immediate vicinity. 6

The bench warrant must be executed in the same manner as a warrant of arrest as provided in the Criminal Procedure Law. 7

Following the arrest, the executing police officer or court officer must, without unnecessary delay, bring the defendant before
the court where the warrant is returnable. 8  However, if the court where the bench warrant is returnable is a city, town, or
village court, and the court is not available, and the bench warrant is addressed to a police officer, the executing police officer
must, without unnecessary delay, bring the defendant before an alternate local criminal court. 9  Furthermore, if the court in
which the bench warrant is returnable is a superior court, and the court is not available, the executing police officer may bring
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the defendant to the local correctional facility of the county where the court sits, to be detained there until not later than the
commencement of the next session of the court occurring on the next business day. 10

A court which issues a bench warrant may attach to the warrant a summary of the basis for the warrant. 11  In any case, where
a defendant arrested upon a bench warrant is brought before a local criminal court other than the court where the warrant is
returnable, the local criminal court must consider the summary before issuing a securing order with respect to the defendant. 12

Additionally, a bench warrant may be executed by any officer to whom it is addressed or any other police officer delegated to
execute it under circumstances prescribed in the Criminal Procedure Law. 13  The issuing court may authorize the delegation of
the warrant. 14  Where the issuing court has so authorized, a police officer to whom a bench warrant is addressed may delegate
another police officer to whom it is not addressed to execute the warrant as the officer's agent when there is reasonable cause
to believe that the defendant is in a particular county other than the one where the warrant is returnable, and the geographical
area of employment of the delegated officer embraces the locality where the arrest is to be made. 15  The police officer to
whom the bench warrant is addressed may inform the delegated officer, by telecommunication, mail or any other means, of the
issuance of the warrant, of the offense charged in the underlying accusatory instrument and of all other pertinent details, and
may request the delegated officer to act as his or her agent in arresting the defendant pursuant to the bench warrant. 16  Upon
such request, the delegated police officer is to the same extent as the delegating officer, authorized to make the arrest pursuant
to the bench warrant within the geographical area of the delegated officer's employment. 17  The delegated police officer, after
arresting the defendant, must without unnecessary delay deliver the defendant or cause him to be delivered to the custody of
the delegating police officer, who must then without unnecessary delay bring the defendant before the court where the bench
warrant is returnable. 18

A bench warrant may also be executed by an officer of the state division of parole or a probation officer when the person named
within the warrant is under the supervision of the division of parole or a department of probation and the probation officer is
authorized by the probation director. 19  The warrant must be executed upon the same conditions and in the same manner as is
otherwise provided for execution by a police officer. 20

The Appellate Division has held a case where police took a defendant into custody on an outstanding bench warrant for an
unrelated charge and was still entitled to question the defendant about a separate homicide in absence of counsel upon defendant's
waiver of counsel even if counsel had been appointed to represent the defendant on the separate charge. The Court further noted
that any delay in bringing the defendant before the Court after he was taken into custody on an outstanding bench warrant would
not preclude the use of the statements made by the defendant regarding another crime, absent any showing that the defendant's
statement was not voluntary. 21
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§ 11:7. Recognizance and authorized forms of bail
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If an application for recognizance or bail is made, it must be determined by a securing order which either grants the application
and releases the principal on personal recognizance, or grants the application and fixes bail, or denies the application and
commits the principal to, or retains the principal in, the custody of the sheriff. 1

Recognizance is a term which means release on one s own recognizance and is commonly referred to as ROR. It is defined in the
Criminal Procedure Law as the releasing of a principal on recognizance when, having acquired control over the person, the court
permits the principal to be at liberty during the pendency of the criminal action or proceeding involved, upon condition that the
principal will appear whenever attendance may be required, and will at all times be amenable to the orders and processes of the
court. 2  An incarcerated defendant against whom a misdemeanor complaint is pending is entitled to release on recognizance
upon a failure of the state to replace that complaint with an information within five days, excluding Sunday. 3  The purpose of this
statutory provision is to protect the defendant's right to prosecution by information only and, more specifically, to guarantee that
a defendant will not be deprived of his or her liberty beyond a reasonable, finite period if the prosecution has violated that right. 4

A nonhearsay corroboration of one count in a multicount misdemeanor complaint is sufficient to warrant the retention of the
defendant, for purposes of the statute requiring that a defendant in custody on a misdemeanor complaint be released on his or
her own recognizance unless the complaint is replaced by an information. 5

Upon ordering release on personal recognizance, the court must direct the principal to appear in the criminal proceeding involved
whenever attendance in court may be required, and at all times, to be amenable to the orders and processes of the court. 6  If the
principal is in custody of the sheriff or free upon bail, then the court must direct that the principal he discharged from custody
or that bail be exonerated. 7
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The only authorized forms of bail are as follows: (a) cash bail; (b) an insurance company bail bond; (c) a secured surety bond;
(d) a secured appearance bond; (e) a partially secured surety bond; (f) a partially secured appearance bond; (g) an unsecured
surety bond; (h) an unsecured appearance bond; and (i) credit card or similar device. 8

The definitions of the types of bail bonds are provided by statute. 9  Cash bail means an amount of money designated in an order
fixing bail, posted with the court by a principal or another person on the principal's behalf, upon the condition that such money
will become forfeit if the principal does not comply with the direction of the court. 10  An insurance company bail bond is a
surety bond, executed in the form prescribed by the superintendent of insurance, in which the surety-obligor is a corporation
licensed by the superintendent of insurance to engage in the business of executing bail bond. 11

A secured surety bond can be best understood by noting the statutory definition of a surety; a surety is an obligor who is not
a principal. 12  An obligor is one who executes a bail bond on behalf of a principal and assumes the undertaking described in
the bail bond. 13  The principal may be an obligor. 14  A surety bond is a bail bond in which the obligor is a surety or if there
are more than one, the obligors are sureties. 15  The principal may be one of the obligors on a secured surety bond so long as
there is some other person who is also an obligor and a surety. 16  A secured appearance bond is somewhat different in that in
an appearance bond only the obligor is the principal. 17

In both the secured surety bond and the secured appearance bond, the security to which the statute refers is either personal
property or real property. 18  Personal property must not be exempt from execution and must have a value equal or greater than
the total amount of the undertaking over and above all liabilities and encumbrances. 19  If the security is real property it must
have a value of at least twice the total amount of the undertaking. 20  The value of the real estate is determined by dividing the
last assessed value of the property by the last given equalization rate or in a special assessing unit as defined in the Real Property
Tax Law, 21  the appropriate class ratio established pursuant to such law of the assessing municipality where the property is
situated and by deducting from the resulting figure the total amount of any liens or encumbrances upon the property. 22

A partially secured surety bond or a partially secured appearance bond bears the same characteristics of a fully secured surety
bond or a fully secured appearance bond, except that the security involved is the deposit of a sum of money which does not
exceed 10% of the total amount of the undertaking. 23  For example, the court could set bail in the amount of $500 and yet
permit the filing of a partially secured surety bond or a partially secured appearance bond where the obligor would deposit with
the court only $50, and yet assume the obligation to pay the total sum of $500 should the principal fail to appear.

Other methods of posting bond are an unsecured surety bond or an unsecured appearance bond, which are bail bonds, other
than insurance company bail bonds, which are not secured by any deposit of money or lien upon property. 24  The unsecured
appearance bond would be identical to these, except the obligor is also the principal. These latter methods are available to a
court aware that a defendant is indigent and that the requiring of cash bail or of a high premium insurance company bond would
keep the defendant in jail pending trial of the criminal matter.

In fixing bail, the court may designate the amount of bail without designating the form in which it may be post. 25  If the court
fails to designate in which form the bail may be posted, then it may be posted in the form of an unsecured surety bond or an
unsecured appearance bond. 26  The court may direct that the bail be posted in any one of two or more forms and may, in the
alternative, designate different amounts varying with each form. For example, the court might designate a $1,000 insurance
company bail bond, or a $500 cash bail.

A prosecutor's actions in conversing ex parte in camera with the court regarding whether or not bail should be denied is
disapproved of except in the most unusual circumstance. 27
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The failure to file a misdemeanor information within the five-day statutory period following the arrest required a pretrial
detainee's release on his own recognizance, even though the information was filed on the sixth day, where there was no showing
that the defendant waived prosecution by information and consented to be prosecuted upon a misdemeanor complaint, that the
defendant consented to any adjournment beyond the five-day period for the filing of the information, or that there was good
cause why the order of release should not have been issued. 28

The court acted properly by rejecting bail posted by individuals who had no relationship to the defendant, although there may
have been other factors that would inure to the defendant's benefit with regard to whether he would return to court, where
the petitioner failed to show that the sureties would ensure his appearance for all future court dates, given the total lack of a
relationship between the defendant and the sureties. 29

In People v. ex.rel. McManus v. Horn, 30  the Court of Appeals held that a defendant is in entitled under CPL § 520.10(2)(d)
to have two alternate forms of bail designated. In McManus the defendant, after violating an order of protection and having
additional charges placed against him, had bail set at $20,000 CASH ONLY. Thereafter, the People moved to increase the bail to
$50,000 CASH ONLY. The defendant McManus commenced a CPLR Article 70 action for a writ of habeas corpus requesting
a second form of bail to be imposed as a bond. The Court of Appeals noted there are two methods of fixing bail, the first under
CPL § 520.10(2)(a) is where the judge simply states an amount and does not designate what form or forms that the bail may be
posted, thus allowing the defendant to use a variety of means. The second is under CPL § 520.10, where a Court may direct that
the bail be posted in any one of two or more forms specified in subdivision 1, designating in the alternative different amounts
varying within different forms of bail. The Court of Appeals noted that although the word “may” is used, it does not permit a
court to limit bail to once specific form. The Court of Appeals affirmed that the “may” word is used to designate either the more
general fixing of bail or the more specific fixing of bail to limit the options to two choices. Accordingly, the Court of Appeals
held that bail must be established under two or more forms and not one, in accordance with the statute.
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§ 11:8. Posting bail—Cash
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Where the court has fixed bail, regardless of whether the court has specified cash bail or not, cash in the designated amount
may be posted at any time after the principal has been committed to the custody of the sheriff. 1  The cash bail may be deposited
with the county treasurer of the county in which the criminal action or proceeding is pending, or if the action is pending in
the City of New York with the commissioner of finance, or with the court which issued the order, or the sheriff into whose
custody the principal has been committed. 2  Upon proof of the deposit of the designated amount, the principal must be released
immediately. 3

The person posting cash bail must complete and sign a form which states: (1) the name, residential address and occupation of
each person posting cash bail; (2) the title of the criminal action or proceeding involved; (3) the offense(s) which is the subject
of the action or proceeding involved, and the status of such action or proceeding; (4) the principal's name and the nature of the
principal's involvement in or connection with the action or proceeding; (5) that the person(s) posting cash bail undertakes that
the principal will appear in the action or proceeding whenever required and will at all times render himself or herself amenable
to the orders and processes of the court; (6) the date of the principal's next appearance in court; (7) an acknowledgment that
the cash bail will be forfeited if the principal fails to comply with any requirement or order of process to appear in court; and
(8) the amount of money posted as cash bail. 4

Money posted as cash bail is and remains the property of the person posting it unless forfeited to the court. 5
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3 CPL § 520.15.
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§ 11:9. Posting bail—Bail bonds

References

West's Key Number Digest

• West's Key Number Digest, Bail 60

A bail bond is a written undertaking, executed by one or more obligors, which states that the principal, while at liberty as a
result of an order fixing bail and the posting of the bail bond, will appear in a designated criminal action or proceeding when
attendance is required, and will otherwise be amenable to the orders and processes of the court. 1  If the principal fails to do so,
the obligor must pay to the state the amount of money designated in the order fixing bail. 2

The bail bond must be submitted to the court by the obligor or obligors in the amount fixed by the court, and must be executed
in the form prescribed by statute. 3  In addition, accompanying justifying affidavits of each obligor must be executed in the
form prescribed by statute. 4

An obligor is a person who executes a bail bond on behalf of a principal and thereby assumes the undertaking described in the
bail bond. 5  The principal may be an obligor, but may not be the surety. 6  The principal is a defendant in a criminal action, a
material witness, or other person so involved, and may by law be compelled to appear before a court for the purpose of having
the court exercise control over his or her person to secure future attendance. 7

When a bail bond is to be posted in satisfaction of bail fixed for a defendant charged by information or simplified information
or prosecutor's information with one or more traffic infractions and no other offense, the defendant may submit to the court,
with its consent, an insurance company bail bond covering the amount of bail fixed by the court, and executed in the form
prescribed by the superintendent of insurance. 8

The form that the bail bond must take is prescribed by the statute and must be subscribed and sworn to by each obligor and
must state:
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 (a) the name, residential address and occupation of each obligor;

 (b) the title of the criminal action or proceeding involved;

 (c) the offense or offenses which are the subjects of the action or proceeding and the status of such action or proceeding;

 (d) the name of the principal and the nature of his or her involvement in, or connection with, such action or proceeding;

 (e) that the obligor, or the obligors jointly and severally undertake that the principal will appear in such action or proceeding
whenever required and will at all times be amenable to the orders and processes of the court;

 (f) that in the event that the principal does not comply with any such requirement, order or process, the obligor or obligors
will pay to the people of the State of New York the designated sum of money fixed by the court. 9

The bail bond must be accompanied by a justifying affidavit which is subscribed and sworn to by each of the obligors and must
state the obligor's name, residential address and occupation. 10  An affidavit justifying an insurance company bail bond must
state the amount of premium paid to the obligor, and all security and promises of indemnity received by the surety obligor in
connection with its execution of the bond, and the name, occupation and residential and business addresses of every person
who has given any such indemnifying security or promise. 11

An affidavit which justifies a secured bail bond must state every item of personal property deposited and all real property
pledged as security, the value of each item and the nature and amount of every lien or encumbrance on the property. 12

An affidavit justifying a partially secured bail bond or unsecured bail bond must state the place and nature of the obligor-
affiant's business or employment, the length of time so engaged, income during the past year, and average income over the
put five year. 13

A bail bond posted in the course of a criminal action is effective and binding upon the obligor until the imposition of sentence
or other termination of the action, regardless of whether the action is dismissed in the local criminal court after an indictment
on the same charge or charges by a superior court, and regardless of whether the action is partially conducted or prosecuted in a
court or courts other than the one in which the action has been pending when the bond was posted, unless prior to termination the
order of bail is vacated or revoked or the principal is surrendered, or unless the terms of the bond expressly limit its effectiveness
to a lesser period. 14

However, the effectiveness of the bond may only be limited to a lesser period if the obligor or obligors submit notice of the
limitation to the court and the district attorney not less than 14 days before effectiveness end. 15

The legislature intended to create a presumption that a bail bond posted in a criminal action is a "consolidated bail bond" under
the statute, effective not only in the court in which the bail bond was posted, but throughout all remaining proceedings in the
action, regardless of where those proceedings occur. 16  Furthermore, the legislature, by enacting the word "period" under the
statute, intended its ordinary meaning to be a portion of time of any length characterized by some recurring phenomenon or other
cyclic occurrence. 17  Therefore, the surrender of the principal by the surety is not a necessary condition in order to terminate
liability prior to the conclusion of the criminal proceeding. 18

In addition, a surety-obligor on a consolidated bail bond can terminate its liability prior to the conclusion of the criminal
proceeding by including a clause in the bond which expressly limits the effectiveness of the bond to a specific period of time. 19

When the terms of the bail bond have been satisfied, the surety's obligation terminates automatically by operation of law. 20

Therefore, the surety is not estopped from asserting the limits of its contractual liability in the bail bond against the state by
allowing the principal to remain at liberty after the period of limitation expires since a surety is not responsible for the principal's
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failure to appear in court after the court has erroneously permitted the principal to remain at liberty beyond the terms of the
bail bond, and the surety does not have to notify the state or the court that its liability is about to end pursuant to the terms
of the bond. 21

A bail bond is security which seeks to assure the defendant's appearance in court in a criminal proceeding, and when bail
is accepted by the state in lieu of the defendant's physical incarceration, the defendant is in effect remanded to the surety's
custody. 22

The statute defining security for bail bond provides that nonexempt personal property may be used as security if its net value
is equal to or greater than the total amount of the undertaking, 23  while for real property to be used as security, its net value
must be at least twice the total amount of the undertaking. 24  The Court of Appeals has held this double equity requirement
to be constitutional. 25

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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24 CPL § 500.10(17)(b).
25 People ex rel. Hardy, on Behalf of Miller v. Sielaff, 79 N.Y.2d 618, 584 N.Y.S.2d 742, 595 N.E.2d 817
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A procedure is established by statute in order to examine the sufficiency of a bail bond. 1  After the posting of a bail bond
and the justifying affidavit or affidavits, the court may conduct an inquiry for the purpose of determining the reliability of
the obligors, the value and sufficiency of any security offered, and whether any feature of the undertaking contravenes public
policy; 2  provided that before undertaking an inquiry of a person posting cash bail the court, after application of the district
attorney, must have had reasonable cause to believe that the person posting cash bail is not in rightful possession of money
posted as cash bail or that the money constitutes the fruits of criminal or unlawful conduct. 3  Any matter stated or required to be
stated in the justifying affidavits may be inquired into, as well as any other matters which are appropriate to the determination,
which include but are not limited to the following:

 (a) the background, character and reputation of any obligor, and in the case of an insurance company bail bond, the
qualifications of the surety obligor and its executing agent;

 (b) the source of any money or property deposited as security and whether any such money or property constitutes the fruit
of criminal or unlawful conduct;

 (c) the source of any money or property delivered or agreed to be delivered to any obligor as indemnification on the bond,
and whether any such money or property constitutes the fruits of criminal or unlawful conduct;

 (d) the background, character and reputation of any person who has indemnified or agreed to indemnify any obligor upon
the bond; and whether any such indemnitor, not being licensed by the superintendent of insurance in accordance with the
insurance law, has within a period of one month prior to the indemnity transaction given indemnification or security for
like purpose in more than two cases not arising out of the same transaction; 4

 (e) the source of any money posted as cash bail, and whether that money constitutes the fruits of criminal or unlawful
conduct; and 5
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 (f) the background, character and reputation of the person posting cash bail. 6

At a surety hearing, the defendant bears the ultimate burden of persuading the court by a preponderance of the evidence that
the money or property posted as collateral is not the fruit of unlawful or criminal conduct. 7

At the time of the inquiry the court may examine, under oath or otherwise, the obligors and any other persons who may possess
material information; the district attorney has a right to attend such inquiry, to call witnesses and examine any witnesses in the
proceeding; and the court may, upon application of the district attorney, adjourn the proceeding for a reasonable period to allow
the district attorney to investigate the matter. 8  However, where inquiry into an area specified in the statute is foreclosed on
erroneous legal grounds, the rights of the district attorney are abrogated and a determination precluded. 9  Therefore, since the
prosecution does not have the right to appeal from an order setting bail, a special proceeding for an order by way of mandamus
is appropriate. 10

At the conclusion of the hearing, the court must issue an order either approving or disapproving the bail. 11

The fact that bail has not yet been posted for a defendant does not preclude, as premature, the state's application for a sufficiency
hearing in the event that a bail bond or cash bail is posted since the court is statutorily authorized to conduct an inquiry into
whether the purpose of bail would be achieved by posting, and allowing a defendant's release before a sufficiency hearing,
which could occur if application is not made until after posting bail, might not further its purpose. 12

The statute is directed primarily toward the obligor rather than the underlying indemnification, except to the extent of any public
policy question. 13  Thus, a court is empowered under the Criminal Procedure Law to inquire into the relationship between the
third-party indemnitor and the principal to determine if the posting of the bond violates a public policy. 14  Accordingly, where
the evidence at a surety hearing led to the conclusion that the defendant or an associate had either bribed or threatened the
third-party indemnitor into posting collateral, the bail bond was not allowed. 15  In cases where a bail bond rather than cash
is posted, the scope of such an inquiry is limited to an examination of the qualifications and trustworthiness of the surety-
obligor. 16  However, an inquiry into the source of the collateral pledged to secure issuance of a bail bond is not prohibited. 17

In fact, the state expressly allows the court to inquire into the source of collateral delivered to the obligor as indemnification
on the bond. 18  Also, case law indicates that the hearing court's scope of inquiry extends to investigation of the underlying
indemnification on a bail bond. 19  Where no satisfactory explanation is provided for the source of the collateral, inquiry into
the source of the cash contributed as collateral is both relevant and obligatory. 20  Moreover, such inquiry is appropriate even
absent a claim of irregularity by the obligor and even if the case constitutes only a portion of the collateral. 21  Without such
an inquiry the court cannot determine with any degree of certainty if an otherwise legitimate obligor is being unwittingly used
as a front to conceal illicit sources of cash in contravention of public policy. 22  To limit the inquiry to the good faith auspices
of the bail bond company would defeat the statute's purpose. 23

The court must probe the relationships between the indemnitors in pledging the collateral as such considerations are crucial from
a public policy standpoint. 24  Bail is set with a view to exert sufficient pressure on the defendant to ensure the defendant's return
to court, the assumption being that a defendant has an incentive to appear if his or her assets or those of a family member are put
at risk if the defendant absconds. 25  A bail arrangement fails to meet the state's public policy interest in providing this incentive
for the defendant to appear where neither the defendant nor a close relative put his or her own assets at risk and the prospect
of loss to the third party indemnitors is not likely to provide incentive for the defendant to return. 26  A second essential public
policy consideration is the indemnitor's motive for putting up the collateral. 27  While the motive for a family member to do so is
readily understandable, when virtual strangers to the defendant put up substantial assets the court must question their motives. 28
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The state's offer of proof supported its application for a sufficiency hearing where it contained several specific allegations of
defendant's association and contact with known members of organized crime. 29

The court could consider an indemnitor's motive in posting bond and to review the source of the money used to pay the
premium for the bond at the bail sufficiency hearing, since public policy required the court to be able to examine the nature
of the relationship between the end indemnitor and the defendant, and the extent to which the collateral posted would deter
the defendant from fleeing. 30

In Gevorkyan v. Judelson, 29 N.Y.3d 452, 58 N.Y.S.3d 253, 80 N.E.3d 999 (2017), the Court of Appeals held that a bail bond
company defined as a “bail business” under New York Insurance Law (NYIL) § 6801(a)(1) may not retain its “premium or
compensation” as described under NYIL § 6804(a) and must return the “premium or compensation” to the appropriate party
where the bond posted pursuant to CPL 520.20 is denied at a bail-sufficiency hearing conducted pursuant to CPL 520.30. Here,
the bond was set at $2 million and the premium at issue was $120,560. The Court added that the sum should be returned here,
particularly since the premium had not been earned under either the NYIL or CPL, and the defendant who was the subject of
the bond was never admitted to bail, thus the bail bond company endured no risk.

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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Chapter 11. Bail

§ 11:11. Transfer of bail from local court to superior
court
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Cash bail received by the local criminal court in a criminal proceeding may be transferred to the superior court upon arraignment
of the defendant in the superior court, by order of the superior court and upon request of the defendant. 1

If there is an overage, the superior court must order it be paid over to the person who posted the cash bail in the local criminal
court and, if there is a deficiency, the accused must post additional bail as directed by the superior court. 2

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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1 CPL § 520.40.
2 CPL § 520.40.
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The section of the statute which establishes the factors to be considered in setting bail 1  does not provide for automatic forfeiture
of bail by a defendant who commits other crimes. 2  If the principal, without sufficient excuse, fails to appear when required or
is not otherwise amenable to the orders and process of the criminal court, the court must enter such facts upon the minutes and
the bail bond or cash bail may be forfeited. 3  If the principal does appear at any time before the final adjournment of the court
and has a satisfactory excuse, the court may direct the forfeiture to be discharged upon terms which are just. 4

The court has held that inclusion of the word "voluntarily" in the section of the Penal Law governing bail jumping 5  does
not eliminate the grace period, present in predecessor statutes, which reasonably limits the scope of the nonintent crime. 6

The purpose of this construction is to make certain when the crime is committed, rather than leaving the determination to the
fortuitous event of arrest. 7

If the forfeited bail consists of a bail bond, the district attorney must proceed against the obligor who executed the bond within
120 days after the adjournment of the court. 8  The procedure to be followed by the district attorney in proceeding against the
obligor is to prepare an order, to be signed by the court, which forfeits the bail bond. 9  This order and the bail bond are filed with
the clerk of the court who dockets them in the proper book; the clerk then enters a judgment against the obligor for the amount
of the penalty in the bond; the bond and a certified copy of the order of the court forfeiting the bond constitutes the judgment
roll; the judgment is a lien on the real estate of the obligor from the time of the entry of the judgment; an execution may be
issued to collect the amount of the bail bond in the same form and with the same effect as a judgment in an action upon a debt in
favor of the state. 10  Failure to proceed against a surety within the time prescribed by statute precludes recovery on the bond. 11
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There are special rules which apply to certain local criminal courts when bail is forfeited on an accusatory instrument other
than a felony complaint. 12  If the bail consists of a bail bond, the financial officer of the city, town or village must promptly
commence an action for the recovery of the sum of money specified in the bond, and upon collection, the financial officer must
transfer the money to the treasurer or financial officer of the municipality. 13  Any amount recovered, unless otherwise provided
by law, shall be the property of the city, town or village in which the offense charged is alleged to have been committed. 14  If
the bail consists of cash held by a city court, the court must pay the forfeited bail to the treasurer or other financial officer of
the city; and unless otherwise provided by law, it becomes the property of the city. 15  If the bail is cash held by a town court or
a village court, the court must pay the forfeited bail to the state comptroller on or before the 10th day of the month immediately
following the forfeiture; but this forfeited bail, unless otherwise provided by law, is the property of the town or village in which
the offense charged was committed. 16

When a single amount of bail is posted for more than a single offense charged, and the town or village justice court does not
attribute a specific amount of bail to each offense, and forfeited bail for at least two of the offenses would be the property
of different governmental entities, the entire amount of forfeited bail will be the property of the town or village in which the
offenses charged are alleged to have been committed. 17  However, when forfeited bail for at least one of the offenses would be
the property of the state, the entire amount of forfeited bail will be the property of the state. 18

Under the statute, 19  forfeiture of bail is not mandated by law to take effect when the defendant's nonappearance is entered
on the minutes of the court, and a stay of execution does not postpone or extend the date of the forfeiture for purposes of the
statute of limitations. 20

The district attorney's failure to file the certified copy of the order of forfeiture of the bail bond did not affect the validity of
the order or warrant vacatur of the order as void ab initio where the issuing court had jurisdiction and did not act ultra vires
or illegally in setting or accepting the bond or imposing the forfeiture; such conduct on the part of the district attorney did not
support the surety's request for remission of the forfeiture. 21
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1 CPL § 510.30.
2 People ex rel. Ortiz v. Commissioner of Corrections of City of New York, 76 A.D.2d 818, 429 N.Y.S.2d

26 (1st Dep't 1980).
3 CPL § 540.10(1).
4 CPL § 540.10(2).
5 Penal Law § 215.57.
6 People v. Shurn, 50 N.Y.2d 914, 431 N.Y.S.2d 448, 409 N.E.2d 923 (1980).
7 People v. Shurn, 50 N.Y.2d 914, 431 N.Y.S.2d 448, 409 N.E.2d 923 (1980).
8 CPL § 540.10(2).
9 CPL § 540.10(3).
10 CPL § 540.10(3).
11 People v. Schonfeld, 74 N.Y.2d 324, 547 N.Y.S.2d 266, 546 N.E.2d 395 (1989).
12 CPL § 540.20 (applicable to city, town, and village courts).
13 CPL § 540.20(1).
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14 CPL § 540.20(1).
15 CPL § 540.20(2)(a).
16 CPL § 540.20(2)(b).
17 CPL § 540.20(2)(b).
18 CPL § 540.20(2)(b).
19 CPL § 540.10.
20 People v. Brown, 96 Misc. 2d 127, 408 N.Y.S.2d 927 (Queens Sup 1978).
21 People v. Santiago, 175 Misc. 2d 268, 668 N.Y.S.2d 878 (Westchester County Ct. 1998).
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The gravamen of the offense of bail jumping is the failure of the defendant to appear when required. 1  The different degrees and
grade classifications of the various bail jumping sections are determined by the nature of the underlying charges as to which
the defendant fails to appear. 2

Bail jumping in the second degree is committed when a person, by court order, has been released from custody or allowed to
remain at liberty, either on bail or on the person's own recognizance, on the condition that the person will later appear personally
in connection with the charge of committing a felony, and when he or she fails to appear personally on the required date or
voluntarily within 30 days thereafter. 3  The bail jumping statute has been construed to permit the court, on the calendared date,
to stay the issuance of a bench warrant and adjourn the matter to another date, thereby nullifying the “required” date element
of the offense of bail-jumping. 4  The court reasons that “required date” implies a legislative recognition of the calendar court's
discretion in the overall scheduling of criminal litigation, and that the statute contemplates not only the court's establishing
the required date, but also the court's discretionary authority prior to that date to amend its own requirement. 5  Accordingly, a
defendant's nonappearance on a scheduled court date, excused by a judicial stay of the execution of a bench warrant, did not
constitute a failure to appear on the required date within the meaning of the bail-jumping statute, and his involuntary appearance
within 30 days after his unexcused failure to appear on a rescheduled date negated the “required” date element of the offense. 6

When a person is convicted of bail jumping committed after an arraignment and while the defendant is released on recognizance
or bail in connection with a pending indictment or information charging one or more felonies, at least one of which the defendant
is subsequently convicted, and if an indeterminate sentence of imprisonment is imposed in each case, the sentences shall
run consecutively unless the court, in the interest of justice, orders the sentences to run concurrently if it finds mitigating
circumstances that bear directly upon the manner in which the crime was committed. 7
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For purposes of the statute of limitations, the crime of bail jumping is not a continuous offense since the crime is complete and
the statute of limitations begins to run 30 days after a defendant fails to appear in court and the defendant's fugitive status does
not toll the five-year limitations period. 8

Where a criminal proceeding on a drug-related felony charge against the defendant when he was under 16 years of age was
never transferred to family court, the criminal court never lost jurisdiction and the defendant could, therefore, be convicted of
the bail jumping charge after turning 16 years old for refusing to appear when directed on the underlying drug charge, even
though the defendant was under 16 when admitted to bail, since the defendant had claimed to be 19 when charged with the drug
offense and did not admit to his true age until he appeared on the bail jumping charge. 9

A conviction for bail jumping in the second degree did not violate due process according to the Appellate Division despite a
claim the defendant had not been warned at the time he entered his plea that he could be prosecuted for jail jumping if he failed
to appear in court on the required time and date. The existence of the bail jumping statute, the Court held, provide the defendant
with sufficient notice under the law. 10
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1 People v. Shannon, 127 Misc. 2d 1073, 129 Misc. 2d 289, 488 N.Y.S.2d 348 (Queens Sup 1985), judgment
aff'd, 127 A.D.2d 863, 512 N.Y.S.2d 242 (2d Dep't 1987) and order aff'd, 128 A.D.2d 1029, 512 N.Y.S.2d
342 (1st Dep't 1987).

2 People v. Shannon, 127 Misc. 2d 1073, 129 Misc. 2d 289, 488 N.Y.S.2d 348 (Queens Sup 1985), judgment
aff'd, 127 A.D.2d 863, 512 N.Y.S.2d 242 (2d Dep't 1987) and order aff'd, 128 A.D.2d 1029, 512 N.Y.S.2d
342 (1st Dep't 1987).

3 McKinney's Penal Law § 215.56.
4 People v. Coppez, 93 N.Y.2d 249, 689 N.Y.S.2d 692, 711 N.E.2d 970 (1999).
5 People v. Coppez, 93 N.Y.2d 249, 689 N.Y.S.2d 692, 711 N.E.2d 970 (1999).
6 People v. Coppez, 93 N.Y.2d 249, 689 N.Y.S.2d 692, 711 N.E.2d 970 (1999).
7 Penal Law § 70.25(2c).
8 CPL § 30.10(2)(b); Penal Law § 215.56.

People v. Barnes, 130 Misc. 2d 1058, 499 N.Y.S.2d 343 (N.Y. Sup 1986).
9 People v. Holmes, 89 N.Y.2d 838, 652 N.Y.S.2d 725, 675 N.E.2d 460 (1996).
10 People v. Gilleo, 39 A.D.3d 560, 835 N.Y.S.2d 221 (2d Dep't 2007).
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An obligor may surrender the principal at any time before the forfeiture of a bail bond; and the defendant may also personally
surrender to the court in which the case is pending, or to the sheriff to whose custody the defendant was committed at the time
of giving bail. 1

The method by which surrender of the defendant is accomplished is that a certified copy of the bail bond is delivered to the
sheriff who then detains the defendant in custody in the same manner as in a commitment. 2  The sheriff must acknowledge
the surrender by a certificate in writing and must immediately notify the court in which the case is pending that the surrender
has been made. 3

After surrender, the court, upon five days' notice to the district attorney, must order that bail be exonerated. 4

For the purpose of surrendering the defendant, an obligor may take the defendant into custody at any place within the state;
or the obligor may, by a written authority endorsed on a certified copy of the bail bond, empower any person over 20 years
of age to take the defendant into custody. 5

At any time before the forfeiture of cash bail, the defendant may personally surrender, or the person who posted bail for the
defendant may surrender the defendant, either to the court or to the sheriff, and the court must order a return of the money to the
person who posted it, upon production of the certificate of the sheriff showing that the defendant has surrendered to the sheriff,
and upon a notice of five days to the district attorney. 6

The surrender of the principal prior to termination of the criminal proceedings is an alternative means of ending a surety's
liability under the Criminal Procedure Law distinct from limiting the effectiveness of the bail bond by its express terms. 7
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Therefore, the surrender of the principal by the surety is not a necessary condition in order to terminate liability prior to the
conclusion of the criminal proceeding. 8

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes

1 CPL § 530.80(1).
2 CPL § 530.80(1)(a).
3 CPL § 530.80(1)(a).
4 CPL § 530.80(1)(b).
5 CPL § 530.80(2).
6 CPL § 530.80(3).
7 CPL § 520.20(3).

People v. Stuyvesant Ins. Co., 98 Misc. 2d 210, 413 N.Y.S.2d 843 (Sup 1979).
8 People v. Stuyvesant Ins. Co., 98 Misc. 2d 210, 413 N.Y.S.2d 843 (Sup 1979).
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1 Criminal Procedure in New York § 11:15 (2d)

Criminal Procedure in New York  | September 2019 Update
Hon. Robert G. Bogle

Part 1. Practice and Forms

Chapter 11. Bail

§ 11:15. Remission of forfeiture

References

West's Key Number Digest

• West's Key Number Digest, Bail 79

Within one year after the forfeiture of bail, an application may be made for remission of the forfeiture. 1  If the forfeiture has
been ordered by a superior court the application must be made to that court, and if the forfeiture has been ordered by a local
criminal court the application must be made to a superior court in that county, unless the local criminal court is a district court
in which case the application may be made either to that district court or to a superior court in the county. 2  The application
for remission must give at least five days' notice to the district attorney, and copies of affidavits and supporting papers must
also be served. 3  The court may grant the application and remit all or part of the forfeiture upon terms which are just, but the
application may be granted only upon payment of the costs and expenses which have been incurred in the proceeding for the
enforcement of the forfeiture. 4  Remission for forfeiture of bail is within the discretion of the court and should only be granted
under exceptional circumstances and to promote the ends of justice. 5

The application for remission of the bail forfeiture must be made within the one-year statute of limitations and the court may
only consider affidavits and papers that were submitted prior to the running of the statute. Papers submitted subsequent to the
one-year period may not cure a defective application. 6  This one-year statute of limitations does not apply where the bail is
illegally accepted or where the forfeiture is claimed to be void or illegal. 7

Events which take place after the day set for appearance cannot excuse the principal's failure to appear on that date, thus the
principal's subsequent death is not an excuse for the failure to appear. 8  The applicant, in order to show severe hardship as a
basis for remission of the forfeited bail, must allege and prove that the failure to remit the collateral will cause destitution to a
family, will deprive children of support and education, or will deprive creditors of their just debts. 9
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Since a surety has no vested right to a remission of bail after forfeiture except as allowed by statute, the terms of the statute
must be strictly complied with and cannot be waived by a concession by the district attorney. 10

The people have the right to insist on a forfeiture of bail when the defendant has violated terms of freedom that have been
granted. 11  However, the correlative duty on the state is to consent to exoneration of bail when common sense and simple
fairness dictate no other course. 12

Practice Tip:

While a defendant's hospitalization can be a sufficient excuse for his nonappearance and therefore constitute grounds for remission
of a forfeiture of bail, a detailed and explicit affidavit by the defendant or a medical affidavit or certificate must be submitted
showing that the illness was a disabling one or that it made the appearance hazardous. 13

The interest of justice required remission of forfeited bail under the circumstances, where the surety's tardiness in bringing its
initial motion for remission was innocently based on misleading information provided by the clerk's office concerning the date
of forfeiture, the surety's reliance on defense counsel's earlier hearsay affirmation about the cause for defendant's initial failure
to appear was a technical defect, and the prosecution failed to show prejudice from the grant of this relief. 14

The Appellate Division reversed an order of the County Court where it held that forfeiture of an $80,000 security bond was
improper and thus should be vacated due to the fact that the bond only properly covered the first indictment of the defendant for
which he was acquitted and not the second indictment in which he absconded before trial. The Court held there is a distinction
between vacating an order of forfeiture and a denial of remission of bail which is directed at the discretion of the Court and
requires consideration as to willingness of the defendant's non appearance and other forfeiture issues. 15

In Matter of EBIC Insurance Company, Surety, By Eatman, 59 Misc. 3d 357, 68 N.Y.S.3d 841 (Sup 2017) the trial judge forfeited
bail on January 11, 2016, with a certified copy of the court order sent to the surety with notice that a motion to be made for
remittance be made no later than the expiration of the one-year statute of limitations under CPL 540.30(2). A motion to vacate
the forfeiture and remittance of bails was made August 14, 2017, a full eight months after the statute of limitations had expired.
The trial court then considered if the one-year statute of limitations under CPL 540.30(2) is in violation of federal and New
York State Constitutional due process consideration.

The court noted that it has been held that remission of forfeiture of a bail bond is considered an “Act of Grace” which the
legislature may take away if it no longer deems it serves its continued purpose. Remission is purely statutory and its provisions
must be strictly construed. The act of remission is not a “claim of relief as of right,” and therefore, the right of the one seeking
remission is balanced against the stronger interests of the state.

The court added “thus, as a limited statutorily created right, bail remission due process considerations are set at minimum when
balanced against far more significant state interests. The legislature limited remission to a one-year period because the State's
interest may become irreparably damaged. This is particularly significant as the county treasurer would no longer be able to
release the bail as it would no longer be in the county's possession. Indeed, one Appellate Division has declared that the one-
year limited period is jurisdictional in nature and cannot be waived as a result.” (See People v. Cotto, 265 A.D.2d 190, 696
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N.Y.S.2d 141 (1st Dep't 1999)). In conclusion, the court found CPL 540.30(2) constitutional under both the federal and New
York State Constitutions and therefore found no grounds to vacate the forfeiture or remit bail.

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes

1 CPL § 540.30.
2 CPL § 540.30(1).
3 CPL § 540.30(2).
4 CPL § 540.30(2).

People v. Lee, 179 A.D.2d 829, 579 N.Y.S.2d 159 (2d Dep't 1992) (application for remission of forfeiture
not timely).

5 People v. Scalise, 105 A.D.2d 869, 482 N.Y.S.2d 362 (3d Dep't 1984) (denial of application was proper
where accused left state under assumed name with falsified documents and without notifying his wife
as to his intentions).

6 People v. Public Service Mut. Ins. Co., 37 N.Y.2d 606, 376 N.Y.S.2d 421, 339 N.E.2d 128 (1975).
The issue regarding the remission of the forfeited bail was not properly raised by the defendant on appeal
from his judgment of conviction because the matter was civil in nature and could not be brought up for
review by the defendant's notice of appeal from the criminal conviction. People v. Baron, 133 A.D.2d
833, 520 N.Y.S.2d 205 (2d Dep't 1987).

7 People v. Salabarria, 121 A.D.2d 438, 503 N.Y.S.2d 411 (2d Dep't 1986) (absence of court directive
requiring defendant's appearance in court renders forfeiture of bail for defendant's nonappearance illegal).

8 People v. Midland Ins. Co., 97 Misc. 2d 341, 411 N.Y.S.2d 521 (Bronx Sup 1978).
9 People v. Midland Ins. Co., 97 Misc. 2d 341, 411 N.Y.S.2d 521 (Bronx Sup 1978).
10 CPL § 540.30.

People v. Public Service Mut. Ins. Co., 37 N.Y.2d 606, 376 N.Y.S.2d 421, 339 N.E.2d 128 (1975); People
v. Cohen, 245 N.Y. 419, 157 N.E. 515 (1927); People v. Martin, 225 A.D. 572, 233 N.Y.S. 643 (1st Dep't
1929); People v. Grundy, 218 A.D. 541, 218 N.Y.S. 420 (1st Dep't 1926); People v. Midland Ins. Co., 97
Misc. 2d 341, 411 N.Y.S.2d 521 (Bronx Sup 1978); Application of White, 41 Misc. 2d 994, 246 N.Y.S.2d
891 (Kings Sup 1964).

11 People v. Alvarez, 94 Misc. 2d 334, 404 N.Y.S.2d 509 (Queens Sup 1978).
12 People v. Alvarez, 94 Misc. 2d 334, 404 N.Y.S.2d 509 (Queens Sup 1978).
13 Indemnity Ins. Co. of North America v. People, 133 A.D.2d 345, 519 N.Y.S.2d 244 (2d Dep't 1987).
14 People v. Valenzuela, 241 A.D.2d 320, 660 N.Y.S.2d 13 (1st Dep't 1997) (collateral on bond was $10,000

from defendant's brother and brother's family home).
15 Seneca Ins. Co. v. People, 40 A.D.3d 1151, 834 N.Y.S.2d 581 (3d Dep't 2007).
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