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i 

 

QUESTIONS PRESENTED 

I. Whether the New Scotland Third Appellate Division correctly determined that 

Respondent, who shot her husband in the back with a 9 mm handgun that she had 

been carrying for two months, did not kill him “willfully and unlawfully” within the 

meaning of New Scotland’s slayer statute and was therefore entitled to inherit the 

assets in his estate.  

II. Whether the New Scotland Third Appellate Division correctly determined that 

Respondent is a fit parent even though she (1) caused the death of the children’s 

father due to her mental disorder, and (2) is only 12 hours into treatment for her 

Battered Women’s Syndrome and has not begun treatment for her alcohol and 

benzodiazepine abuse. 
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STATEMENT OF THE CASE 

 

On January 14, 2019, Olivia Griffin (“Respondent”) shot her husband Adrian Griffin 

(“Decedent”) in the back, killing him instantly. R. at 9-10. The marriage was turbulent, often 

characterized by Decedent’s emotional and physical abuse of Respondent. R. at 7. Respondent 

moved out of their house in autumn of 2017, but the two reconciled and resumed living together 

in August 2018. R. at 8-9. On November 14, 2018, Decedent physically abused Respondent, 

prompting her to purchase a 9 mm handgun the next day and begin carrying it in her purse. R. at 

9. On the day of the killing, Decedent assaulted Respondent and pushed her to the ground after 

an argument. R. at 9. He quickly apologized and asked Respondent to make him something to 

eat; Respondent obliged. R. at 9-10. While preparing the meal, Respondent noticed her handgun 

in her purse and shot Decedent in the back while he ate. R. at 10. She then called the police and 

confessed to the killing. R. 10. At her murder trial, Respondent testified to thinking before the 

shooting that Decedent would “kill[] [her] one day.” R. at 10. She described feeling detached 

from her body as the killing occurred, unable to control herself. R. at 10. Her expert medical 

team stated that she suffers from Battered Women’s Syndrome (“BWS”), a serious mental 

disorder that can cause long-term health consequences. R. at 10. Respondent was acquitted by 

reason of insanity in August 2020. R. at 11. She believes that her two young sons need “intensive 

therapy” to cope with the death of their father, among other issues. R. at 13. 

Throughout the criminal trial, Respondent’s children resided with their grandmother, 

Petitioner Emelia Griffin (“Petitioner”). R. at 13. They now live with Respondent, and there is no 

evidence that she has been a neglectful parent recently. R. at 13. However, as a result of BWS, 

she suffers from intense panic attacks, temper outbursts, and depressive episodes. R. at 11. She 

sometimes feels “overwhelmed and doubts her ability to handle the children,” at which times she 
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leaves them with a friend. R. at 13. She has completed only 12 out of 260 hours of a court-

mandated therapy program for BWS, and her progress has been “slow-moving.” R. at 11. 

Respondent also abuses alcohol and unprescribed benzodiazepines to cope with negative 

emotions. R. at 11. Her alcohol misuse began as early as 2014, and she began combining alcohol 

with benzodiazepines in March 2018. R. at 8. In April 2018, a “toxic combination” of these 

substances caused her to fall asleep at the wheel and total her car while driving the boys to 

school in the morning. R. at 8. Respondent has not begun treatment for her addictions. R. at 11.  

Petitioner brought a claim in the New Scotland Supreme Court to challenge (1) 

Respondent’s entitlement to inherit the assets in Decedent’s estate, and (2) Respondent’s custody 

of the children. R. at 14. In October 2020, after discovery and reviewing an extensive record, the 

trial court granted the relief sought. It found that (1) Respondent cannot inherit Decedent’s assets 

per New Scotland’s slayer statute, and (2) Respondent is unfit for custody, thus awarding 

custody to Petitioner. R. at 20-21. In December 2020, the Third Appellate Division reversed 

these determinations. R. at 22. Petitioner now appeals to the New Scotland Court of Appeals. 

SUMMARY OF THE ARGUMENT 

The New Scotland Supreme Court correctly determined that Respondent willfully and 

unlawfully killed her husband, so she is not entitled to inherit the assets in his estate. New 

Scotland’s Probate Code authorizes courts to independently determine willfulness and 

unlawfulness when a possible slayer is acquitted of murder. Here, Respondent’s conduct was 

willful because she committed the killing intentionally and designedly. She acted “intentionally,” 

as shown by her cognizance of her actions and her understanding of their consequences, and she 

acted “designedly” because the circumstances surrounding the killing demonstrate that she 

thought about it beforehand. Respondent’s conduct was unlawful even though she was acquitted 
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of murder on the basis of insanity. The nature of that acquittal does not render a killing lawful. In 

addition, the killing does not constitute justifiable homicide under the laws of New Scotland 

because it did not occur under a reasonable apprehension of death or great bodily harm.   

 The trial court also correctly determined that Respondent is unfit for custody. It did not 

commit legal error, rely on unsupported factual findings, or abuse its discretion, so there is no 

legal basis for this Court to overturn the trial court’s finding of unfitness. Specifically, the trial 

court followed the correct legal standard by recognizing a parent’s presumed right to custody and 

rebutting that presumption with a fitness analysis. Its factual findings related to Respondent’s 

mental disorder and substance abuse all have evidentiary support. Finally, it appropriately 

exercised its broad discretion to find Respondent unfit by considering her mental disorder and 

substance abuse, which negatively affect her ability to care for the children. Her mental disorder 

also caused her to kill her husband, which is detrimental to the children’s welfare.    

 This Court should affirm the holdings of the New Scotland Supreme Court. Specifically, 

it should hold that Respondent is a “slayer” under E.P.T.L. § 4-1.3(a) and is thus barred from 

inheriting the assets in her husband’s estate. This Court should also affirm that Respondent is 

currently unfit for custody of her children, a determination that can later be revisited. 

ARGUMENT 

I. BECAUSE RESPONDENT WILLFULLY AND UNLAWFULLY KILLED HER 

HUSBAND, SHE IS A “SLAYER” WITHIN THE MEANING OF E.P.T.L. § 4-

1.3(a) AND IS NOT ENTITLED TO INHERIT THE ASSETS IN HIS ESTATE.  

 

Like most jurisdictions, New Scotland has a “slayer statute” which prohibits anyone who 

has willfully and unlawfully killed a decedent from inheriting that decedent’s assets. Although 

Respondent was acquitted on the basis of insanity in her prior criminal proceeding, the New 

Scotland Supreme Court and the Third Appellate Division correctly joined with the minority of 
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jurisdictions that do not treat an acquittal as a conclusive bar to the application of the slayer 

statute. See, e.g., Dougherty v. Cole, 934 N.E.2d 16, 21 (Ill. App. Ct. 2010) (concluding that a 

killing may cause the slayer statute to apply “regardless of the criminality of the act”); Osman v. 

Osman, 737 S.E.2d 876, 880 (Va. 2013); In re Estate of Kissinger, 206 P.3d 665, 669 (Wash. 

2009). This court should do the same, because conducting a case-by-case analysis of willfulness 

and unlawfulness when a possible slayer has been acquitted on grounds of insanity is authorized 

by the text of New Scotland’s Probate Code. E.P.T.L § 4-1.4(a) states that a judgement of 

conviction for willfully and unlawfully killing a decedent conclusively determines that the slayer 

rule applies. E.P.T.L § 4-1.4(b) then provides that in the absence of a conviction, the court 

should independently determine whether the killing was willful and unlawful. These provisions 

demonstrate that the New Scotland legislature specifically considered the possible effects of a 

criminal proceeding on the application of the slayer statute. Therefore, it would contradict the 

text and intent of § 4-1.4 to read in an additional rule that acquittals on the basis of insanity may 

never bar killers from inheritance. The drafters of the statute could have easily incorporated such 

a provision if they had intended this result. See, e.g., N.C. Gen. Stat. § 31A-3 (2006) (“The term 

‘slayer’ does not include a person who is found not guilty by reason of insanity . . . of the willful 

and unlawful killing of another person.”). Further, engaging in a separate analysis of willfulness 

and unlawfulness accurately reflects the legal traditions of New Scotland and the policy of the 

Uniform Probate Code. See R. at 14 (“[T]here is a legal tradition in this State that one should not 

benefit from his or her wrongdoing.”); Unif. Probate Code § 2-803 cmt. (amended 2010) (“[T]he 

concept that a wrongdoer may not profit by his or her own wrong is a civil concept, and the 

probate court is the proper forum to determine the effect of killing on succession to the 

decedent’s property . . . .”).  
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Since Respondent lacks a conviction, § 4-1.4(b) directs this court to make an 

individualized determination of whether Petitioner has shown by clear and convincing evidence 

that the killing of Adrian Griffin was willful and unlawful. This is a question of law which is 

subject to de novo review; the court accordingly owes no deference to the conclusions reached 

by the Third Appellate Division. Kissinger, 206 P.3d at 667 (first citing Morgan v. Johnson, 976 

P.2d 619, 621 (Wash. 1999); then citing State v. Linton, 132 P.3d 127, 131 (Wash. 2006)) 

(stating that statutes and questions of law are interpreted de novo). Petitioner need not establish 

the willfulness and unlawfulness of the killing beyond a doubt; clear and convincing evidence 

exists as long as both conditions are shown to be “highly probable.” Colorado v. New Mexico, 

467 U.S. 310, 316 (1984). Because the killing was both willful and unlawful, this court should 

find that New Scotland’s slayer statute applies to Respondent, and she is not entitled to inherit 

the assets in the decedent’s estate.       

A. Respondent’s conduct was willful because she killed the decedent intentionally and 

designedly, which is the relevant definition of “willful” in the context of a slayer 

statute. 

 

For the purposes of applying a slayer statute, a “willful” killing is that which is 

committed “intentionally and designedly.” Kissinger, 206 P.3d at 671 (citing New York Life Ins. 

Co. v. Jones, 541 P.2d 989, 991 (Wash. 1975)). This is the appropriate definition because 

E.P.T.L § 4-1.3 is part of the Probate Code, so “willful” in this context should be given its 

ordinary, everyday meaning. Jones, 541 P.2d at 991. Definitions of willfulness in the criminal 

context are not applicable to an inquiry under a slayer statute. Osman, 737 S.E.2d at 880. 

Consequently, the ordinary “intentionally and designedly” definition imposes no requirement 

that an actor knew his or her actions to be wrongful at the time that they were committed. Id. 

(citing Safeco Ins. Co. v. Burr, 551 U.S. 47, 57-58 n.9 (2007)) (“Civil use of the term [willful], 
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however, typically presents neither the textual nor the substantive reasons for pegging the 

threshold of liability at knowledge of wrongdoing.” (emphasis added)). Thus, Respondent 

willfully killed the decedent if she did so intentionally and designedly, regardless of whether she 

perceived her conduct to be wrongful.    

1. The killing was committed “intentionally” because Respondent was cognizant of 

her actions and capable of understanding their physical nature and consequences.    

 

Actors who suffer from mental illness or criminal insanity can engage in intentional 

conduct for the purposes of a slayer statute when they are cognizant of their own actions. 

Dougherty, 934 N.E.2d at 22. The Dougherty court created this “cognizance” test when it held 

that a man who killed his mother while experiencing a “severe manic episode with psychotic 

features” was barred from inheriting the mother’s assets. Id. at 21. This was true despite the fact 

that he was found not guilty by reason of insanity in his criminal proceeding for first degree 

murder. Id. at 18. Although the killer could not appreciate the criminality of his conduct, he was 

cognizant of his actions because he knew that he was picking up a knife and stabbing a person, 

and he knew that the person he stabbed was his mother. Id. at 21. This was sufficient for the 

court to conclude that he acted intentionally and therefore qualified as a slayer. The Seventh 

Circuit recently endorsed the cognizance approach by finding that inheritance was barred in a 

similar factual situation. Laborers’ Pension Fund v. Miscevic, 880 F.3d 927, 936 (7th Cir. 2018) 

(holding that a woman who stabbed her husband in his sleep and was acquitted on grounds of 

insanity should be considered a slayer because she acted intentionally). 

While the Dougherty slayer testified to his awareness of his actions, other courts have 

found that circumstantial factors can be used to infer cognizance, particularly when those factors 

demonstrate the slayer’s comprehension of the lethal event. In Hartford Life & Accident Ins. Co. 

v. Selters, the district court held that there was not sufficient evidence at the summary judgement 
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stage to find that a mentally ill defendant killed his mother “intentionally” within the slayer 

statute. 425 F. Supp. 3d 1072, 1081 (S.D. Iowa 2019). However, the court listed the defendant’s 

subsequent call to police and his statements of awareness that he had killed his mother among the 

factors that weighed in favor of finding that he acted intentionally. Id. at 1080. Another court 

declined to find that a mentally ill killer was cognizant under Dougherty in part because “it was 

not clear that respondent was even capable of accurately reporting on the events that transpired at 

the time of Decedent’s death . . . .” Ivy v. Faskowitz (In re Estate of Ivy), 131 N.E.3d 1181, 1203 

(Ill. App. Ct. 2019). Evidently, an ability to call the police and correctly describe the killing is 

commonly understood to establish a slayer’s cognizance of their own actions.  

Respondent in the present case was acquitted for the murder of her husband because she 

suffers from Battered Woman’s Syndrome. R. at 11. However, the undisputed circumstances 

surrounding the killing indicate that she was cognizant of her conduct at the time of the killing. 

First, she was able to retrieve, aim, and successfully fire a 9 mm handgun to shoot the decedent 

in the back. R. at 10. This deliberate act of violence is similar to the slayer’s stabbing and beating 

of her sleeping husband in Laborers’ Pension Fund, which the Seventh Circuit found to be 

“intended” conduct although she could not appreciate its criminality due to her mental illness. 

880 F.3d at 936. Then, shortly after the shooting, Respondent called the police and informed 

them that she had killed the “love of her life.” R. at 10. This phone call reveals that she 

understood her conduct only moments after it occurred, further supporting an inference that she 

was cognizant. Unlike the non-slayer in Ivy, who “may have believed [that] Decedent was not 

Decedent, but a demon,” Respondent here was immediately able to report the event accurately to 

police. Ivy, 131 N.E.3d at 1203. Finally, Respondent’s testimony suggests that she was cognizant 

of the killing; she stated that she was “watching it happen” from outside her body. R. at 10. 
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Watching an event occur implies awareness of that event. Respondent’s accompanying feelings 

of numbness and inability to control herself, while relevant to her criminal culpability for the 

killing, do not negate the fact that she was admittedly aware of her actions and therefore 

cognizant of them under the Dougherty standard. Because she acted with cognizance, 

Respondent acted “intentionally” for the purposes of the New Scotland slayer statute.  

  Some jurisdictions that do not apply the Dougherty cognizance test nonetheless use 

similar standards to find that an insane actor’s conduct can be intentional. For instance, the 

Florida Supreme Court held that “an injury inflicted by an insane person is intentional if the actor 

understands the physical nature and consequences of the act.” Prasad v. Allstate Ins. Co., 644 

So.2d 992, 994 (Fla. 1994); see also Congleton v. Sansom, 664 So.2d 276, 281 (Fla. 1995) 

(applying Prasad to find that a man who strangled his wife while legally insane acted 

intentionally for the purposes of the slayer statute). As in a “cognizance” inquiry, courts treat a 

slayer’s call to police and their accurate statements about the killing as factors that weigh in 

favor of “intentional” action. Congleton, 664 So.2d at 281. Respondent’s killing, then, is 

appropriately deemed intentional under this standard as well. She aimed and shot a gun at the 

decedent, she testified to feeling that she was watching the killing happen, and she called the 

police to give an accurate account of her conduct. R. at 10. This sequence of events exemplifies 

Respondent’s understanding of the physical nature and consequences of her actions. 

Accordingly, this court should find that she acted intentionally.    

2. The killing was committed “designedly” because the surrounding circumstances 

demonstrate that Respondent thought about it before it occurred.  

 

Because “willfully” means “intentionally and designedly,” it is also critical to the 

application of the slayer statute that Respondent acted with deliberate design. Kissinger, 206 

P.3d at 671 (emphasis added). Black’s Law Dictionary defines design as a “plan or scheme” and 
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a “purpose or intention combined with a plan.” Design, Black’s Law Dictionary (11th ed. 2019). 

It has been established that Respondent’s conduct was intentional; the term “plan” suggests an 

additional element of preparing or thinking about the act beforehand. This element can be 

present when a slayer kills while criminally insane. See State v. Box, 745 P.2d 23, 29 (Wash. 

1987) (“We do not believe that legal insanity precludes thinking beforehand about an act, even 

though such thoughts may be confused or irrational.”).   

Respondent’s decision to carry a handgun and the circumstances of the shooting imply 

that she thought about the killing before the moment it occurred. She purchased the gun on 

November 15, 2018 – a day after being attacked by the decedent – and then carried it in her purse 

for nearly two months before shooting him. R. at 9. As the New Scotland Supreme Court noted, 

this clearly shows that she anticipated the possibility of using the gun against him at some point. 

R. at 17. Also, a “significant period of time” passed between decedent’s assault and the killing, 

which means that Respondent had an opportunity to consider her actions. R. at 17. She even 

testified to what she was thinking before the shooting; namely, that “[Decedent] was going to 

end up killing [her] one day.” R. at 10. This supports the conclusion that Respondent planned, 

however briefly, to kill him first. Finally, she chose to fire the gun while the decedent’s back was 

turned and he was eating. In other words, “his guard was down,” a factor which was “certainly 

taken into account” by Respondent as she made the decision to shoot. R. at 17. Her strategic 

consideration of this factor negates the possibility that she was simply reacting to decedent’s 

attack without thinking about her actions beforehand. While “[n]ot every homicide committed by 

the criminally insane is willful and deliberate,” Kissinger, 206 P.3d at 671, the circumstances of 

this particular homicide demonstrate that it was committed both intentionally and designedly as 
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those terms are commonly interpreted by courts. For that reason, this court should find that 

Respondent acted “willfully” under New Scotland’s slayer statute.     

B. Respondent’s conduct was unlawful because an acquittal on the basis of insanity does 

not make a killing lawful, and the killing does not qualify as a justifiable homicide 

under New Scotland Penal Code § 1018. 

 

To be barred from inheritance under E.P.T.L. § 4-1.3, Respondent must have killed the 

decedent “unlawfully.” An unlawful action is that which is performed “without legal right or 

justification.” Washington v. Harris, 486 F. Supp. 1037, 1040 n.5 (S.D.N.Y. 1980); see also Luis 

E. Chiesa, When an Offense Is Not an Offense: Rethinking the Supreme Court’s Reasonable 

Doubt Jurisprudence, 44 Creighton L. Rev. 647, 653 (2011) (“An act amounts to an offense 

against legal rules if, and only if, it satisfies the elements of an offense and is performed without 

legal justification.”). It is undisputed that Respondent shot and killed the decedent, an act which 

is generally prohibited by law. She was acquitted of murder on the basis of insanity, but this type 

of acquittal is not a legal justification, so it does not make a killing into lawful conduct. Thus, the 

killing was lawful only if it was a justifiable homicide as defined by § 1018. Because 

Respondent did not kill under reasonable apprehension of death or great bodily harm, this court 

should find that she did not commit a justifiable homicide and therefore acted unlawfully. 

1. An acquittal on the basis of insanity excuses the defendant from criminal 

punishment, but it does not transform an unlawful killing into a lawful one.    

 

Respondent was found to be criminally insane at the time that she killed the decedent, but 

she cannot inherit his assets because insanity does not make the action of killing a lawful one. 

Box, 745 P.2d at 29 (“[C]omitting an act under an insane impulse does not make that act 

lawful.”). Insanity is an “excuse” defense, not a “justification” defense; while a justification turns 

unlawful conduct into lawful conduct, an excuse merely spares an actor from criminal 

punishment. Laborers’ Pension Fund, 880 F.3d at 936 (citing Russel D. Covey, Temporary 
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Insanity: The Strange Life and Times of the Perfect Defense, 91 B.U. L. Rev. 1597, 1632 

(2011)); see also Chiesa, supra at 653 (“Although punishing an excused actor is unfair . . . 

excused conduct is still considered unlawful.”). This is because a justification “negates an 

assertion of wrongful conduct,” while an excuse negates the actor’s personal blameworthiness, 

but not the wrongfulness of the conduct itself. George P. Fletcher, The Right and the Reasonable, 

98 Harv. L. Rev. 949, 958 (1985). The Washington Supreme Court considered this distinction in 

the context of a legally insane man who killed his mother and then claimed a right to inherit her 

assets. Kissinger, 206 P.3d at 670 (holding that the man was a slayer because an acquittal on 

grounds of insanity did not make an otherwise unlawful act lawful under the slayer statute). The 

court reasoned that the condition of insanity, while obviating the need for criminal punishment, 

“does not legally authorize” the conduct of the insane actor. Id. (emphasis added). Conduct 

performed while criminally insane remains wrongful and unlawful. 

 Since Respondent was found not guilty by reason of insanity, her actions were excused, 

rather than justified. The Third Appellate Division was correct in finding that Respondent 

endured abuse at the hands of the decedent and would not have killed him without his own 

appalling behavior over the course of their relationship. R. at 24. However, these facts only 

explain why Respondent was not incarcerated. Since the mental condition under which she 

committed the killing significantly negated her blameworthiness, she was excused from criminal 

punishment when the court acquitted her on insanity grounds. Respondent was appropriately 

spared from incarceration, but the legal excuse of insanity does not independently make her 

conduct lawful. Without a legal justification, the killing remains unlawful for the purposes of the 

slayer statute. 
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2. Respondent’s conduct does not constitute a justifiable homicide in self-defense 

under § 1018 because she did not kill the decedent under reasonable apprehension 

of death or great bodily harm.   

 

Because legal insanity does not act as a justification for unlawful conduct, Respondent’s 

killing of the decedent would only become lawful if it qualified as a justifiable homicide under 

New Scotland Penal Code § 1018. That statute requires a killing to occur under “reasonable 

apprehension of death or great bodily harm,” which was not present in Respondent’s case. While 

evidence of Battered Women’s Syndrome and past abuse by the decedent is relevant to 

evaluating the reasonableness of a slayer’s apprehension of harm, this evidence alone will not 

establish that a homicide was justified when the decedent made no overt threatening act toward 

the slayer at the time of the killing. Virginia uses the same definition of justifiable homicide as 

New Scotland; its courts treat a killing in self-defense as lawful when it occurs under a 

“reasonable apprehension of death or great bodily harm.” Avent v. Commonwealth, 688 S.E.2d 

244, 257 (Va. 2010) (citing Yarborough v. Commonwealth, 234 S.E.2d 286, 290 (Va. 1977)). 

The Virginia Supreme Court interprets “reasonable apprehension” as requiring some overt act by 

the decedent which would cause the slayer to believe that harm is imminent. Commonwealth v. 

Sands, 553 S.E.2d 733, 734 (Va. 2001) (holding that a self-defense instruction was inappropriate 

where there was no evidence of an overt act indicative of the deceased’s imminent intention to 

kill or do harm). While a prior attack on the slayer by the decedent can be relevant in making the 

reasonableness determination, that attack by itself is not a sufficient overt act to justify a killing. 

Commonwealth v. Cary, 623 S.E.2d 906, 913 (Va. 2006).  

Washington’s justifiable homicide statute also requires a finding of reasonable 

apprehension of death or harm, and its Supreme Court similarly held that battering by the 

decedent, while relevant, does not provide an independent basis for meeting that requirement. 
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State v. Janes, 850 P.2d 495, 506 (Wash. 1993) (“[E]xistence of the battered child syndrome 

does not eliminate the defendant’s need to provide some evidence that his or her belief in 

imminent danger was reasonable at the time of the homicide.”). So, the justifiable homicide 

inquiry accounts for past battering when determining if a slayer’s apprehension was reasonable, 

but it will not permit a killing when there is no overt act by the deceased and no other cause for 

the slayer to perceive imminent harm. The overt act requirement also means that battered slayers 

are not justified in killing because of a generalized fear of future violence by their abusers. In 

People v. Humphrey, the California Supreme Court held that a slayer’s fear of future harm, no 

matter how great, cannot justify a killing. 921 P.2d 1, 6 (Cal. 1996). Justifiable homicide requires 

a reasonable apprehension of harm, and this entails an “imminent” threat, not an uncertain, 

eventual one. Id. While a severely battered slayer’s killing of their longtime abuser is certainly 

understandable, this is not the subject of the legal inquiry for self-defense. Id. at 10 (“[T]he 

question is whether a reasonable person in the defendant’s circumstances would have perceived a 

threat of imminent injury or death, and not whether killing the abuser was reasonable in the sense 

of being an understandable response to ongoing abuse . . . .”). This constraint on the law of self-

defense is necessary to ensure that “the most extreme recourse, the killing of another human 

being, will be used only in situations of necessity.” Sands, 553 S.E.2d at 737.   

Respondent did not reasonably apprehend death or harm at the time that she shot the 

decedent. He did attack her on the day of the killing, but the violence had clearly stopped 

between the assault and the time that the shot was fired, so this cannot justify her use of lethal 

force without some other overt act by him. However, Respondent shot the decedent in the back 

while he ate, revealing that he could not have posed an immediate threat to her at that moment, 

nor could he have been reasonably misperceived as doing so. R. at 10. Respondent’s case is 
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similar to that of the defendant in Sands, who was found not to be acting in self-defense when 

she killed her husband. 553 S.E.2d at 734. That defendant suffered “considerable physical abuse” 

at the hands of the husband, and the court acknowledged the “atrocities” that he inflicted upon 

her, but nonetheless found that her actions were unjustified because the husband was lying in bed 

at the time that he was shot. Id. at 734, 737. A decedent who is lying in bed, much like the 

decedent who was eating a meal with his back turned in the case of Respondent, commits no 

overt act that could possibly be construed as a threat of imminent harm. Therefore, the slayers 

who kill these decedents cannot be found to act in self-defense.      

Further, Respondent testified to forming a belief that the decedent would end up killing 

her “one day,” but under Humphrey this generalized fear of future harm cannot establish that her 

act of killing was justified. R. at 10. Given the decedent’s cessation of violence before the killing 

and his nonthreatening conduct at the time when he was shot, Respondent cannot justify her 

separate initiation of an attack on him as an action of self-defense. Janes, 850 P.2d at 505 (citing 

People v. Dillon, 180 N.E.2d 503, 504 (Ill. 1962)) (“[T]he right of self-defense does not imply 

the right of attack in the first instance or permit action done in retaliation or revenge.”). 

Respondent was not acting under a reasonable apprehension of death or bodily harm when she 

shot the decedent, so she did not commit a justifiable homicide under § 1018. For that reason, 

she acted “unlawfully” within the meaning of the New Scotland slayer statute, and this court 

should find that she is not entitled to inherit the assets in the decedent’s estate.  

II. THE TRIAL COURT CORRECTLY DETERMINED THAT RESPONDENT IS 

AN UNFIT PARENT AND THIS DETERMINATION SHOULD RECEIVE 

DEFERENCE. 

In custody cases involving a parent and non-parent, a trial court has broad discretion to 

determine a parent’s fitness. An appellate court should affirm the conclusion of a trial court 

unless the latter committed a clear legal error, made findings of fact that clearly contradict the 
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evidence, or abused its discretion. Here, the New Scotland Supreme Court (A) followed the 

correct legal standard to determine fitness, (B) made factual findings regarding Respondent’s 

mental disorder and addictions in accordance with the evidence, and (C) appropriately exercised 

its discretion to conclude that Respondent is unfit. As such, this Court should (D) defer to the 

trial court’s determination that Respondent is unfit for custody.     

A. The Trial Court Followed the Appropriate Legal Standards by Rebutting the 

Presumption of Parental Custody with an Unfitness Analysis. 

Appellate courts generally award deference to trial courts in custody determinations, but 

an appellate court may reverse a trial court’s conclusion when it was based on a “clear legal error 

on a major issue.” Kane v. Anjoski (In re Anjoski), 770 N.W.2d 1, 8 (Mich. Ct. App. 2009) 

(citation omitted). In custody cases between a natural parent and a third party, the former has a 

“fundamental right” under the Due Process Clause of the Fourteenth Amendment to the care and 

custody of their child. Troxel v. Granville, 530 U.S. 57, 66 (2000) (plurality opinion). As such, a 

trial court may commit legal error when it does not recognize this right. See In re Anjoski, 770 

N.W.2d at 13 (holding that the trial court did not commit clear legal error when, among other 

things, it recognized parental rights under the Due Process Clause). However, this right to 

custody is not absolute. Lehr v. Robertson, 463 U.S. 248, 249 (1983); Burak v. Burak, 168 A.3d 

883, 918 (Md. 2017) (stating that the Fourteenth Amendment creates a rebuttable “presumption 

favoring parental custody”). In most states, to overcome the presumption of parental custody in a 

third party case, a finding of parental unfitness or other extraordinary circumstances is necessary. 

McDermott v. Dougherty, 869 A.2d 751, 772 (Md. 2005). While some states regard unfitness and 

extraordinary circumstances as distinct bases for rejecting custody, others view unfitness as a 

subset of extraordinary circumstances. Compare Burak, 168 A.3d at 917 (“parents are either 

unfit or there are exceptional circumstances”), with Stark v. Kinnaw, 622 N.Y.S.2d 826, 827-828 

(App. Div. 1995) (citation omitted) ("unfitness or other like extraordinary circumstances"). 

Regardless of how a court conceptualizes the relationship between unfitness and extraordinary 

circumstances, the majority view is that the “best interests of the child” standard alone is 
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insufficient to award custody to a third party. See Stark, 622 N.Y.S.2d at 827-28. Trial courts in 

these states commit legal error when they rely exclusively on the “best interests of the child” 

without examining a parent’s unfitness or extraordinary circumstances. See, e.g., Custody of 

S.C.D-L., 243 P.3d 918, 919 (Wash. 2010) (vacating a trial court’s nonparent custody order 

because it was based solely on the “best interests of the child”). 

The New Scotland Supreme Court followed the appropriate legal standards in reaching its 

conclusion. First, like the trial court decision discussed in In re Anjoski, it recognized the 

Fourteenth Amendment right of parents to the care and custody of their children. R. at 18. 

Second, because New Scotland does not have any statutes or precedents relevant to determining 

custody in third-party custody cases, it reviewed case law across the states to appropriately 

conclude that the “best interests of the child” test is not sufficient to overcome the parental 

presumption. R. at 18. It thus conducted its custody inquiry based on the fitness of Respondent. 

Cf. Barstad v. Frazier, 348 N.W.2d 479, 489 (Wis. 1984) (reversing the trial court’s grant of 

custody to a grandmother when it incorrectly used the “best interests of the child” standard 

instead of first finding unfitness or extraordinary circumstances). Specifically, the trial court 

employed Maryland’s Burak fitness test, which the Maryland Court of Appeals created based on 

a substantial review of case law across the country. R. at 19. Though the New Scotland Supreme 

Court described this test as one to determine “extraordinary circumstances” rather than unfitness, 

this semantic oversight is harmless because some jurisdictions consider unfitness to be a subset 

of extraordinary circumstances. Moreover, had the trial court referred to the Burak test as one for 

fitness, it still would have reached the same outcome. The trial court followed the appropriate 

legal standards for its conclusion to stand. 

B. The Trial Court Relied on Factual Findings Regarding Respondent’s Mental Disorder 

and Addictions That Are Supported by the Evidence. 

In most states, a trial court’s findings of fact in a custody case must be respected by an 

appellate court unless the evidence clearly contradicts those findings. States define this standard 

of review differently in accordance with their respective laws. See, e.g., Burak, 168 A.3d at 913 
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(citation omitted) (“clearly erroneous” standard); In re Anjoski, 770 N.W.2d at 8 (citation 

omitted) (“against the great weight of the evidence” standard). Moreover, an appellate court 

should view the evidence “in a light most favorable to the trial court’s findings.” Jones v. Jones, 

377 N.W.2d 38, 40 (Minn. Ct. App. 1985). This high standard weighs in favor of deferring to a 

trial court’s factual findings.  

            The New Scotland Supreme Court discussed several factual findings to reach its 

conclusion that Respondent is unfit, all of which are grounded in undisputed evidence. First, the 

court relied upon Respondent’s mental disorder. It noted that she was diagnosed with Battered 

Women’s Syndrome; that she is far from recovery; and that her disorder led her to kill her 

husband, which is detrimental to her children’s welfare. R. at 20. These findings are rooted in the 

factual background of the case. In the opinion of an expert medical team from Respondent’s 

criminal proceeding, Respondent does suffer from Battered Women’s Syndrome. R. at 10. 

Respondent’s therapist has characterized her mandatory intensive therapy as “slow-moving,” and 

Respondent has completed only 12 out of 260 hours of her treatment. R. at 20. In addition, 

Respondent believes that her children need professional support to “cope with the death of their 

father,” indicating that her killing her husband was detrimental to their welfare. R. at 20. The 

trial court also relied upon factual findings related to Respondent’s abuse of alcohol and 

benzodiazepines, stating that she misused the substances and that her addictions pose a 

“substantial danger” to the children.” R. at 20. The evidence supports these findings. Respondent 

“routinely abuses” both substances, R. at 11, she has not begun active treatment for her 

addictions, R. at 11, and she has crashed the car with her children in it while driving under the 

influence. R. at 8. Here, the trial court’s factual findings all are supported by the evidentiary 

record, so there is no basis to overturn its conclusion unless there was an abuse of discretion. 

C. The Trial Court Appropriately Exercised its Broad Discretion to Find Respondent 

Unfit. 

 

If a trial court’s conclusion about a parent’s fitness is based on sound legal standards and 

evidence-backed factual findings, its decision should not be disturbed on appeal unless there has 
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been “a clear abuse of discretion.” Burak, 168 A.3d at 913 (citation omitted). A trial court has 

broad discretion to conclude that a parent is unfit because it is in a “far better position” than the 

appellate court to weigh evidence related to the behavior and characteristics of a parent; an 

appellate court “has only a cold record before it.” Burak, 168 A.3d at 913 (citation omitted). To 

determine whether a trial court has committed an abuse of discretion, an appellate court may 

consider whether the former’s decision was “arbitrary [or] unreasonable,” Vance v. Vance, 784 

N.E.2d 172, 176 (Ohio Ct. App. 2003), or based on “irrelevant or impermissible factors.” 

Barstad, 348 N.W.2d at 482. In the absence of statutory or common law rules in New Scotland 

to determine fitness, this Court should follow the fitness test set out by the Maryland Court of 

Appeals in Burak. That opinion reviewed the case law across different states to distill factors 

relevant to an unfitness inquiry in third-party custody actions, which include whether: 

(1) the parent has neglected the child by manifesting such indifference to the child's 

welfare that it reflects a lack of intent or an inability to discharge his or her parental 

duties; (2) the parent has abandoned the child; (3) there is evidence that the parent 

inflicted or allowed another person to inflict physical or mental injury on the child, 

including, but not limited to physical, sexual, or emotional abuse; (4) the parent suffers 

from an emotional or mental illness that has a detrimental impact on the parent's ability to 

care and provide for the child; (5) the parent otherwise demonstrates a renunciation of his 

or her duties to care and provide for the child; and (6) the parent has engaged in behavior 

or conduct that is detrimental to the child's welfare. 

Burak, 168 A.3d at 932. The alignment of factual findings with these factors may lead to a 

proper finding of unfitness, thus surviving the abuse of discretion standard. See Clanton v. 

Sabine-Prosser, No. 3126, 2019 Md. App. LEXIS 802, at *34 (Ct. Spec. App. Sept. 17, 2019) 

(affirming a trial court’s determination that a mother was unfit under the abuse of discretion 

standard where the trial court’s factual findings aligned with the Burak factors). Moreover, given 

the protection already afforded to parents in the Due Process Clause, evidence of unfitness need 

only be shown by a preponderance of the evidence. Burak, 168 A.3d at 932; Shurupoff v. 

Vockroth, 814 A.2d 543, 552-56 (Md. 2003). This low standard is appropriate because awarding 
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custody to a grandparent is less severe than a complete termination of parental rights, which 

often uses a “clear and convincing” standard. Shurupoff, 814 A.2d at 552-56; see also Burak, 168 

A.3d at 922 (citation omitted) (noting that unfitness in the context of third-party cases means 

“unfitness to have custody” not unfitness to remain a parent (emphasis in original)). A finding of 

unfitness can always be revisited in the future. In re Anjoski, 770 N.W.2d at 14. 

            In concluding that Respondent is unfit, the trial court appropriately relied on facts related 

to Respondent’s mental disorder and addictions. These facts and the court’s reasoning are all 

rooted in the Burak factors and other relevant case law, and are sufficient to satisfy the low 

preponderance of the evidence standard. Accordingly, the trial court did not abuse its discretion. 

1. The Trial Court Appropriately Considered Respondent’s Mental Disorder and 

Killing of Her Husband. 

A parent’s mental disorder is relevant to determining whether they are unfit for custody 

and the trial court appropriately considered Respondent’s mental disorder in evaluating her 

fitness. First, the trial court noted that Respondent suffers from Battered Women’s Syndrome 

and is far from recovery, which implicates Burak factor four because it is a mental disorder that 

has a detrimental impact on her ability to care and provide for the children. Second, the trial 

court noted that Respondent’s mental disorder also caused her to kill her husband, which 

implicates Burak factor six because it is behavior that is detrimental to the children’s welfare. 

i. Respondent Suffers from a Long-Term Mental Disorder that Has a 

Detrimental Impact on Her Ability to Care and Provide for Her Children. 

A parent’s mental disorder weighs in favor of finding that parent unfit for custody, even 

if it has not yet resulted in neglect, if the disorder could have a detrimental impact on the parent’s 

ability to care adequately for their child. See Burak, 168 A.3d at 932 (factor four). When the 

disorder will continue “beyond a reasonable time frame,” this also points toward finding a parent 

unfit. A.J. v. Yvonne J., 646 N.E.2d 1239, 1242 (Ill. App. Ct. 1994) (finding a parent unfit whose 

mental disability required a “prolonged course of treatment” in the future). There need “only [be] 

sufficient justification to support the trial court’s finding” that the disorder will extend for such a 

time. A.J., 646 N.E.2d at 1242. Several courts have found that mental health problems such as 



   
 

20 

 

depression, anxiety attacks, PTSD-like psychological distress, and anger, were all relevant to 

finding a parent unfit. See, e.g., Clanton, 2019 Md. App. LEXIS 802, at *34 (affirming a trial 

court’s finding that a mother was unfit who, among other factors, suffered from symptoms 

related to PTSD-like psychological distress); Tubwon v. Weisberg, 394 N.W.2d 601, 603 (Minn. 

Ct. App. 1986) (affirming a trial court’s finding of a parent to be unfit, partially due to her 

“mental state” characterized by “anger, hostility, [and] depression”). A parent’s mental condition 

may be relevant even in the absence of evidence of actual child neglect: the mere expected and 

actual incapacitating effect of mental illness is sufficient. See, e.g., Tubwon, 394 N.W.2d at 603 

(stating that the mother’s mental illness resulted in her “inactivity,” which was detrimental to her 

ability to provide care); Owens v. Blair, 452 So.2d 1343, 1346 (Ala. Civ. App. 1984) (affirming 

a finding of parental unfitness where the mother had “emotional problems which could affect her 

performance as a custodial parent” (emphasis added)). Moreover, being unable to “adequately 

parent at all times” may point to unfitness. Jones, 377 N.W.2d at 41 (denying custody partially 

on this basis). 

Respondent suffers from Battered Women’s Syndrome, which can result in “long-term 

health consequences” including flashbacks, dissociative states, stress, and depression. R. at 11. 

Respondent already experiences several of these symptoms, and more, including “intense panic 

attacks, temper outbursts, flashbacks, insomnia, and depressive episodes.” R. at 11. Courts have 

regarded these mental health issues as ones that could impact a parent’s ability to care for their 

children. See, e.g., Clanton, 2019 Md. App. LEXIS 802, at *35; Tubwon, 394 N.W.2d at 603; 

Owens, 452 So. 2d at 1346. Even though there is no evidence of Respondent’s neglect or failure 

to meet the children’s needs, R. at 13, per Owens, such evidence is not necessary for her mental 

disorder to be relevant to finding her unfit. Respondent concedes that she sometimes feels 

“overwhelmed and doubts her ability to handle the children,” which indicates that her mental 

disorder does in fact have a detrimental effect on her ability to care for them. When experiencing 

these feelings, Respondent leaves her children in the care of a friend. R. at 13. In other words, 

she is unable to “adequately parent at all times.” Jones, 377 N.W.2d at 41. Respondent is also far 



   
 

21 

 

from recovery: she is currently only 12 hours into a 260 hour program. R. at 11. At her current 

rate of approximately six hours of therapy per month, it will take slightly over three and a half 

years before she completes treatment. As such, her disorder will continue “beyond a reasonable 

time frame,” weighing in favor of her unfitness. A.J., 646 N.E.2d at 1242. 

ii. Respondent’s Mental Disorder Caused Her to Kill Her Husband, Which is 

Detrimental to the Children’s Welfare. 

            Killing one’s spouse is relevant in a custody case if it could “impact either the present or 

the future of the child.” Speagle v. Seitz, 557 S.E.2d 83, 87 (N.C. 2001). In other words, a 

previous act of killing may point to parental unfitness when that act is “detrimental to the 

child[ren]’s welfare.” Burak, 168 A.3d at 932 (factor six). A murder conviction is not necessary 

for killing to be relevant to a finding of unfitness. Courts have noted as a factor for their 

determination of unfitness the mere fact that a parent killed their spouse even absent such a 

conviction. See, e.g., Williams v. Bernstine, 626 So. 2d 497, 498 (La. Ct. App. 1993) (affirming 

the denial of a custody to a father who shot and killed the mother, even though “details of the 

[killing] did not come to light in [the custody] proceeding”); In the Interest of H.L.T., 298 S.E.2d 

33, 35 (Ga. Ct. App. 1982) (recognizing that the “death of [one parent] at the hands of [the 

other]” weighed in favor of labeling the child “deprived” for the purpose of denying custody in a 

termination of parental rights case). Evidence from the parent’s criminal trial related to the 

circumstances of the killing may also assist a court in finding a parent unfit. See, e.g., Speagle, 

557 S.E.2d at 87 (stating that circumstances surrounding a killing that led to a murder charge are 

relevant in a custody hearing). 

            It is uncontroverted that Respondent killed her husband, the father of her children. 

Though on its own not dispositive of her unfitness, the trial court was correct in citing the killing 

as an act that is “very detrimental to the children’s emotional welfare.” R. at 20. Despite 

Decedent’s serious problems, Respondent’s mental disorder led her to violently deprive her 

children of their father, and she believes that the children need therapy. R. at 20. Moreover, per 

Speagle, Respondent’s testimony and the judge’s opinion from Respondent’s criminal trial shed 
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light on how the circumstances of the killing point to Respondent’s unfitness. Specifically, 

Respondent testified that she “couldn’t control” herself, and the presiding judge concluded the 

same. R. at 10-11. In effect, Respondent’s mental disorder caused her to act violently without the 

ability to restrain herself. These circumstances surrounding Decedent’s death are relevant to 

finding Respondent unfit because she may not always be able to control her behavior now or in 

the foreseeable future. 

2. The Trial Court Appropriately Considered Respondent’s Drug and Alcohol 

Addictions Because They Reflect an Inability to Care for her Children, and They 

Have Caused Her to Engage in Behavior that is Detrimental to their Welfare. 

A parent’s chemical dependency at the time of the custody proceeding, though not 

dispositive of their unfitness, weighs in favor of finding them unfit. Drug and alcohol addictions 

are relevant when they are a “present, existing condition,” Ex parte Ray, 573 S.W.2d 152, 156 

(Mo. Ct. App. 1978), and will extend into the “reasonably foreseeable future.” In re Welfare of 

the Children of T.R., 750 N.W.2d 656, 663 (Minn. 2008). Complete rehabilitation from past 

addictions militates against a finding of unfitness. See, e.g., In the Interest of L.J.L., 543 S.E.2d 

818 (Ga. Ct. App. 2001). However, taking only small, beginning steps to recovery is insufficient 

to negate chemical dependency as a factor pointing to unfitness. See In re Welfare of the Child of 

A.D.P., No. A13-0173, 2013 Minn. App. Unpub. LEXIS 583, at *4-5 (Ct. App. July 1, 2013) 

(concluding that it was not an abuse of discretion for a trial court to recognize that only some, 

recent improvement in the parent’s addictions did not negate a finding of a parent being 

presently unfit); In Interest of C.S., 580 A.2d 418, 421 (Pa. Super. Ct. 1990) (affirming the denial 

of custody to a parent where the trial court stated that a father would need “a drug and alcohol 

free track record” before being allowed custody, even though he had made progress to address 

his substance abuse). Moreover, chemical dependency is particularly relevant to a fitness 

determination when there is evidence that the addictions have affected a parent’s ability to care 

for their children. See Matter of Welfare of P.L.C., 384 N.W.2d 222, 224-25 (Minn. 1986) 

(finding that a trial court abused its discretion in finding a parent unfit where there was no 
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evidence to support a finding that the parent’s drinking ever affected his ability to care for his 

children). 

It was appropriate for the New Scotland Supreme Court to weigh Respondent’s 

addictions in its fitness determination, and it did so in accordance with case law. The trial court 

noted that the Respondent misuses alcohol and unprescribed benzodiazepines, R. at 20, and has 

not begun active treatment for her addictions. R. at. 11. Respondent’s chemical dependency is 

clearly a “present, existing condition.” Ex parte Ray, 573 S.W.2d at 156. In the absence of 

treatment, her chemical dependency may also extend into the “reasonably foreseeable future.” In 

re Welfare of the Children of T.R., 750 N.W.2d at 663. In fact, according to the record, 

Respondent has a pattern of abusing alcohol and/or benzodiazepines to deal with negative 

emotions, indicating that her behavior has staying power. R. at 8, 11 (between 2014 and 2017, 

“drinking excessively” to deal with domestic stress; in March 2018, beginning to combine 

alcohol with unprescribed benzodiazepines to deal with stress from the divorce; currently 

abusing alcohol and benzodiazepines to cope with husband’s death). In addition, unlike in Matter 

of Welfare of P.L.C., here, there is demonstrable evidence that Respondent’s chemical 

dependency has had a severe impact on her ability to care for her children. Cf. Burak, 168 A.3d  

at 652 (finding that the trial court erred in affording weight to a parent’s previous drug use when 

there was no “contemporaneous evidence or evidence of detrimental impact” to the child). As 

stated by the trial court, while driving her children to school at around 7:30 AM, Respondent 

“fell asleep at the wheel due to a toxic combination of alcohol and benzodiazepines,” totaling her 

car. These facts implicate the first Burak factor because Respondent’s addictions, failure to seek 

treatment, and driving under the influence with her children manifest such indifference to her 

children’s welfare that it reflects an inability to discharge her parental duties. See 168 A.3d at 

932. Her driving accident also implicates Burak factor six because it was conduct that is severely 

detrimental to the children’s welfare: she put their lives at risk. See id. 

In reaching its determination that Respondent is unfit for custody, the trial court relied on 

permissible and relevant factors, namely her mental disorder and addictions. Both will continue 
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into the foreseeable future, have been detrimental to the children’s welfare, and continue to 

impact Respondent’s ability to care for her children. These factors also implicate several of the 

Burak factors for determining fitness. As such, the trial court’s decision was not arbitrary, 

unreasonable, or capricious,” Vance, 784 N.E.2d at 176, nor was it based on “irrelevant or 

impermissible factors.” Barstad, 348 N.W.2d at 482. Like in Clanton, here, the trial court did not 

abuse its discretion—it relied on relevant factors to find Respondent unfit. 

D. Therefore, this Court Should Accord Deference to the Trial Court’s Determination 

that Respondent is Unfit. 

When reviewing a trial court’s determination that a parent is unfit, an appellate court 

should not commit a de novo review of the record, replacing its own judgment in weighing 

relevant factors for that of the trial court. Burak, 168 A.3d at 948 (Getty J., dissenting). Here, the 

New Scotland Supreme Court followed sound legal standards, relied upon factual findings with 

support from the evidence, and appropriately exercised its broad discretion. Accordingly, this 

Court should defer to the trial court’s finding that Respondent is unfit for custody. This 

determination may be revisited in the future. R. at 20.  

CONCLUSION 

 

For the foregoing reasons, Petitioner Emelia Griffin respectfully requests that this 

Court reverse the decision of the New Scotland Appellate Division, Third Department, and hold 

that (1) Respondent is a “slayer” within the meaning of E.P.T.L. § 4-1.3(a) and therefore not 

entitled to inherit the assets of her husband’s estate; and (2) Respondent is unfit for custody.     

 

 


