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Automobile accidents routinely 
involve claimed back and neck 
injuries. These injuries involve sprains 
andlor strains of muscles, ligaments, 
tendons in tbe cervical or lumbrosacral 
areas of tbe body (so-called "soft 
tissue" injuries), and herniated or 
bulgiug discs, which injuries interrupt 
the normal functioning or mechanics of 
tbe areas of the body affected, causing 
pain and disability beyond the injuries 
themselves.! 

Post-Oberly v. Bangs Ambulance, 
Inc.,2 satisfaction of the No-Fault Law 
serious injury threshold requirement 
ofInsurance Law / 51 02( d) by reason 
of these injuries generally involves one 
or all of the following threshold 
categories: permanent consequential 
limitation of use of a body function or 
system; significant limitation of use 
of a body function or system; and a 
medically determined lllJury or 
impairment of a non-permanent nature 
which prevents the injured person from 
performing substantially all of the 
material acts which constitute such 
person s usual and customary daily 
activities for not less than ninety days 
during the one hundred eighty days 
immediately following the occurrence 
of the injury or impairment. Whether 
a person s injury with its resulting pain 
and disability is sufficient to establish 
primafacie a serious injury llnder these 
categories has been prohlematic since 
the enactment of the No-Fault Law, 
due in large mcaSlIl."C to the substantive 
and proof requin.;I1l~llt:-> articulated for 
these categorics by I k Appellate 
Divisions in the ahscm:e of (,~ourt of 

Bill OF PARTICULARS . 
Appeals' precedent. One commentator 
has called this legal landscape an 
"Alice in Wonderland" world3 

The Court of Appeals' recent 
decision (7/9102) in Toure v. Avis Rent 
A Car Systems, Inc.,4 which dealt with 
three separate cases from the Appellate 
Divisions, Toure v. Avis Rent A Car 
Systems, Inc.,5 Manzano v. 0 'Neill,6 
and Nitti v. Clerrico,7 has brought 
about needed clarification, if not 
outright change, to this legal 
landscape, both to the substantive 
requirements of establishing a serious 
injury and the proof necessary to 
establish a prima facie case of serious 
injury under these requirements. The 
decision is an important one not only 
as to its various holdings, but also as to 
what it portends for future serious 
injury appeals. With respect to the 
latter, the Court, as it did in Oberly, has 
signaled that it will give no deference 
to Appellate Division precedent, even 
if such precedent reflects unanimity 
among the Appellate Divisions and is 
of longstanding duration. 

THE CASES 

Toure 

Plaintiff alleged that he sustained a 
bulging disc and two herniated discs as 
a result of an automobile accident. The 
existence of these disc injuries was 
diagnosed by his treating physician, a 
neurosurgeon, who based the diagnosis 
upon his review, inter alia, of an MRI 
of plaintiff's lumbar spine and a CT· 
scan of his cervical spine,' and his 
detection of muscle spasms in the 
affected area. 

To satisfy the "serious injury" 
requirement, plaintiff alleged that, as a 
result of his disc injuries which limited 
the functioning of his spine, he 
sustained a "pennanent limitation of 
use of a body organ or mcmber" and a 
"significant limitation of use of a body 
function or system". As to his claimed 
resultant limitation of lise of his spine, 
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plaintiff, although he was still 
employed, even three years after the 
accident, stated he, inter alia, could lift 
only "moderate weight objects with 
significant pain," was unable to sit for 
more than a half an hour without "great 
discomfort," could not walk moderate 
distances, and, due to his alleged 
physical limitations, hired someone to 
lift heavy objects when deliveries were 
made to his business. His treating 
neurosurgeon was of the opinion that 
plaintiff's above limitations are "a 
natural and expected medical 
consequence of his injuries" and were 
permanent. 

Supreme Court granted 
defendants' summary judgment 
motion, concluding that plaintiff's 
aforementioned proof was insufficient 
to establish a serious injury under the 
relied-upon categories. The First 
Department affirmed, with Justices 
Mazzarelli and Rosenberger 
dissenting. Among several perceived 
deficiencies in plaintiff's proof, the, 
Court noted the absence of proof as to i 
the "extent and degree of the purported I 
decreased range of motion" of his 
spine as a fatal defect in plaintiff's 
proof9 

Manzano 

Plaintiff alleged that she sustained 
two herniated discs as a result of the I 
subject automobile accident. The I 
existence of these disc injuries was i 
diagnosed by plaintiff's physician, an 
orthopedic surgeon, who based his 
opinion upon his review of the MRI 
films. 

The requisite serious injury was 
d b ,,' allege to e a permanent 

consequential limitation of use of a 
body organ or member," her neck and 
back. As to their claimed resultant 
limitation of use, plaintiff stated: "'I 
can no longer do heavy lifting of any I 
kind. 'cannot shovel the driveway like i 
I used to. 'don't clean the house like' 'I' 

used to. 'can't carry the vacuum 
I 
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cleaner. I can't pick up my children." 
Her treating physician further 
"correlated plaintiff's herniated discs 
with her inability to perform [her] 
normal daily tasks [as testified to]," 
and opined that her injuries were 
permanent. 

Based upon the foregoing proof, 
the jury found that plaintiff had 
sustained a serious injury as alleged 
and awarded damages. On appeal, the 
Fourth Department reversed, 
concluding that plaintiff's proof was 
insufficient to establish that she 
sustained a serious injury. It noted that 
while plaintiff's proof was sufficient to 
show that she suffered from two 
herniated discs, she failed to meet her 
"further burden of presenting 
'objective evidence of the extent or 
degree of the alleged physical 
limitations resulting from [her] disc 
injury'" and that her physician's 
opinion as to the permanency of her 
injuries was deficient because it was 
based on an examination five years 
before the trial and not a recent 
examination.LO 

Nitti 

Plaintiff alleged that she sustained 
a cervical sprain/strain caused by 
tissue damage to both muscle and 
ligament in her cervical and lumbar 
spine, and an intervertebral disc 
disorder with associated neuritis, 
which injuries were a result of the 
subject automobile accident. A 
chiropractor, who had examined 
plaintiff in tbe course of an IME 
performed on behalf of defendants, 
diagnosed these two injuries. As to the 
existence of the sprain/strain, the 
chiropractor relied upon his detection 
of spasm in plaintiff's cervical spine 
and the results of several standard 
chiropractic tests he performed. These 
tests were the So to-Hall's test, which 
produced pam; the foramina
compression test, which produced 
localized pain in the cervical spine; the 
Valsalva test. which produced pain in 
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the lumbar spine region; the Adams 
test, which produced pain at 80 
degrees of flexion; the Yeoman's test, 
from which he determined a restriction 
of movement; and the straight-leg 
raising test, which produced pain at 70 
degrees of hip flexion. With regard to 
the disc disorder diagnosis, it was 
based upon his review of an M RI 
report which was not admitted into 
evidence nor its contents disclosed. 
The chiropractor did not review the 
MRI film. 

Plaintiff alleged that she sustained 
a serious injury under the "significant 
limitation" and "90/180 days" 
categories as a result of these injuries. 
In support, plaintiff described the back 
pain she experienced due to the 
accident and how, as a result, she was 
unable to return to work on a 
consistent basis for approximately six 
months; and tbat during tbis time, she 
was unable to participate in many of 
the daily activities that she had 
engaged in prior to the accident, 
including exercising and household 
chores. The chiropractor correlated 
these limitations to her diagnosed 
InJunes. 

Based upon the foregoing proof, a 
jury found that plaintiff sustained a 
serious injury under the "90/180 day" 
category but not the "significant 
limitation" category, and awarded 
damages. The Fourth Department 
affirmed, with Justices Scudder and 
Lawton dissenting. The majority was 
of the view that the claimed injurics 
were sufficiently establ ished by 
objective medical findings, i.c., the 
detection of spasm and the resulls or 
the tests performed. II The dissenlers 
were of the view that there were no 
objective medical findings to supporl 
the chiropractor's diagnosis or 
injuries,12 No challenge was made by 
defendants to the substanlialilY or 
plaintiff's limitations under Ihe <)0/1 XO 

days category. 
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THE COURT OF APPEALS 

The Court of Appeals reversed all 
three cases. In Toure and Manzano, 
the Court held that plaintiff's proof 
was sutficient to establish prima facie 
a serious injury under the relied-upon 
categories, and in Nitti the Court held 
that the proof was insufficient to 
establish prima facie a serious injury 
under the relied-upon category. 

LIMITATION OF USE AND 901180 
DAYS CATEGORIES 
REQUIREMENTS 

Under both the "significant 
limitation" and "permanent 
consequential limitation" categories, 
the Court observed that there must be 
proof of a limitation of use. Contrary 
to what the Appellate Divisions had 
been holding in recent years, the Court 
held that proof of a numeric 
percentage or degree of loss of range 
of motion with respect to a body 
organ, member, fimction or system is 
not the only permissible way to 
establish the requisite limitation of 
use. Rather, "an expert's qualitative 
assessment of a plaintiff's condition 
also may suffice, provided that the 
evaluation has an objective basis and 
compares the plaintiff's limitations to 
the normal function, purpose and use 
of the affected body organ, member, 
function or system".l3 Thus, an 
expert's testimony as to the 
"qualitative nature" of plaintiff's 
limitations based on the normal 
function, purpose, and use of the 
affected body part can establish a 
limitation of use. In other words, if as 
a result of injury, the affected body 
part is not functioning or performing 
as it did before the accident, a 
limitation of its use or a functional 
impairment is present. Notably, there 
are several earlier Appellate Division 
decisions which had recognized this 
qualitative assessment approach as a 
basis for finding a limitation of use, 
but which have been ignored by more 
rcc.cnt decisiollS. 14 



In both Toure and Manzano a 
limitation of use was found by the 
Court to be established through the 
testimony of plaintiffs' treating 
physicians. In ToU/'e, the limitation of 
use was established by the physician's 
opinion that there was a restriction in 
the functioning of the spine by reason 
of plaintiff's difficulty in sitting, 
standing and walking for extended 
periods of time and inability to lift 
heavy objects at work, which 
disabilities were not present before the 
injuries. l5 In Manzano, the limitation 
of use of plaintiff's neck and back was 
established by the physician's 
testimony describing plaintiff's 
inability to perfonn certain, nonnal, 
daily tasks as a result of the inj uries to 
the affected area, which tasks she was 
able to perfonn before the injuries16 

In essence, in both Toure and Manzano, 
a limitation of use was established by 
medical testimony that the affected 
body part, spine, neck and back was 
not operating or perfonning consistent 
with its nonnal function, purpose and 
use. 

Of course, a decreased 
perfonnance of the affected body part 
does not per se establish a serious 
Injury under the limitations 
categories17 The Court noted that the 
categories have a further requirement 
of "significance" and 
"consequentiality," respectively, which 
tenns are synonymous. IS Citing to its 
decisfon in Licari v. ElIiott,19 the Court 
observed that such requirement is met 
by proof that the limitation is "not so 
'minor, mild or slight'."'" 

As to the nature of such prooC the 
Court emphasized it mu,;1 addrcss the 
limitation's "medical !:iignil·ic~IIH.;C" and 
involve a "comparative dclcnnination 
of the degree or qualitative nat.ure of an 
injury based on the normal function, 
purpose and usc of Ihe hody parl."21 

Additionally, the COUl'l slalcd. or at 
least suggested. Ihal Ihe proof must 
also address plailllin"s claimed 
limitations III his/hn physical 
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activitie,;.'2 This entails medical proof 
of causality and testimony by the 
plaintiff or others as to plaintiff's 
limitations. With respect to the latter, it 
would seem that medically 
demonstrated limitations in the 
plaintiff's physical activities will not 
alone suffice to meet the requirement 
where the limitations do not adversely 
affect plaintiff's daily life in any 
meaningful fashion. 23 

Upon these proof requirements, 
the Court held that the plaintiffs' proof 
in Toure and Manzano was sufficient to 
establish their limitations to be 
"significant" or "consequential". In 
Toure, the Court, after noting the 
limitations consisted of difficulty in 
sitting, standing or walking for any 
extended period of time and an 
inability to lift heavy boxes at work, 
simply observed: "We cannot say that 
the alleged limitations . . . are so 
'minor, mild or slight' as to be 
considered insignificant. . . ."24 In 
Manzano, the Court, after noting the 
limitations consisted of the inability to 
do any heavy lifting, pick up her 
children, carry her vacuum cleaner, or 
clean the house "like [plaintiff] used 
to," stated: "These limitations are not 
so insignificant as to bar plaintiff's 
recovery under the No-Fault Law".25 

Lastly, the Court noted that the 
"consequential" limitation category 
requires proof that the claimed 
limitation is pennanent, whereas the 
"significant" limitation category has no 
requirement of permanency.26 In 
Manzano, the Court concluded that 
plaintiff met this requirement by her 
medical proof that her injuries "were 
permanent and there was no benefit in 
her continuing to seek medical 
treatment for this condition",27 As the 
category requires the limitation to be 
permanent, and not necessarily the 
injury causing the limitation to be 
permanent, it would seem that the 
Court assumed that, in the absence of 
evidence to the conlrary. lhe limitation 
caused by the permanenl injuries must 

NEW YORK STATE TRIAL LAWYERS INSTITUTE 

necessarily be pennanent as well. 

It bears noting that there is a 
statntory distinction between the two 
limitations categories as to the part of 
the body involved with a claimed 
limitation. A claimed permanent 
"consequential" limitation must 
involve a body "organ" or "member", 
and a claimed "significant" limitation 
must involve a body "function" or 
"system".2' These tenns are clearly 
not interchangeable, but rather have 
their own separate definitions, 
encompassing different parts of the 
human anatomy, which evidence a 
deliberate legislative detennination,29 
Thus, under the legislative scheme, if a 
plaintiff relies on the "permanent 
consequential" category, it must be 
shown that the part of the body 
involved is an "organ" or "member"; 
and if a plaintiff relies on the 
"significant" category, it must be 
shown that the part of the body injured 
is a "member" or "system". 

This statntory distinction and its 
effect was present in both Toure and 
Manzano. Thus, in Manzano the 
plaintiff relied solely upon the 
"permanent consequential" category, 
making it necessary for her to show a 
limitation of use of an "organ" or 
"member." Her claimed limitation of 
use involved her neck and back. 
However, the neck and back do not 
seem to fit with the definition of a body 
"organ" and "member," and more 
appropriately involve a body 
"function" or "system."30 Thus, it 
would appear that the plaintiff in 
Manzano did not sustain a serious I 
injury because she did not sustain a 
limitation of use of a body "organ" orl 
"member," as argued by the defendant. 
Similarly, in Toure where the plaintiff, 
also claimed limitation of use as to his I 
neck and back, it would appear that he I' 

could not rely upon the "pennanent 
consequential" category31 i 

Notably, the Court did not address, I 
Cont'd on pilge 47 i 

I 
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much less mention, this distinction and 
· ensuing argument. It may have viewed 
· plaintiff's neck and back limitations as 
· involving an organ; overlooked the 
distinction, or for whatever reason 

• simply ignored the distinction. I~ 
· future cases where plaintiff has 
· pennanent limitations involving the 
back or neck, counsel in excess of 
caution should not rely exclusively on 
the "permanent consequential" 
category. Rather, counsel should also 
rely upon the "significant" limitation 
category. In that regard, there is 
persuasive authority that a pennanent 
limitation involving the neck or back, 
which is a body "function" or 

, "system", can qualify as a serious 
injUry under the "significant" 
limitation category.32 

Nitti involved the "901l80 days" 
category. While no arguments were 

· raised concerning whether plaintiff's 
· proof as credited was legally sufficient 
· to satisfY the category's requirements, 

two observations can be made. First, 
the Court noted that the category 
required proof of a "medically 
detennined injury or impainnent",33 
Implicit in its ensuing discussion is 
that plaintiff's chiropractic proof can 
be used to show the injury or 
impairment, notwithstanding the 
statutory reference to "medically 
detennined", a result which seems 
correc!,34 Secondly, the Court in its 
discussion strongly suggested that in 
view of plaintiff's inability to work on 
a consistent basis for six months and 
engage in her recreational activities 
and household chores during that time. 
defendants' concession that the 
category's requisite limitations. more 
stringent than the "pefillancnt 
consequential" and "sigllific:tIlr' 
categories, was a corrcel decisiolJ. 

COMPETENT PROOF OF THE 
LIMITATION OF USE AND 901180 
DAYS CATEGORIES 
REQUIREMENTS 

BILL OF PARTICULARS 

To establish a serious injury there 
must be competent medical proof of an 
injury which causes or results in the 
requisite limitation as set forth in the 
relied-upon threshold category, i.e., 
proof of the categories' substantive 
requirements. The Court made two 
broad holdings regarding this burden. 

Initially, the Court emphasized 
that "objective proof of a plaintiff's 
injury" is required with respect to the 
limitation of use and 90/180 days 
categories, and that SUbjective proof, 
i.e., proof based upon or derived solely 
from plaintiff's complaints of pain or 
claims of restrictions, is insufficient.35 

In other words, there must be medical 
evidence of an injury which is not 
based upon what the plaintiff 
complains of. What constitutes such 
evidence? The Court then proceeded 
to supply some answers. 

The Court noted that the results of 
MRIs, CT scans, and presumably 
similar reliable diagnostic tools such as 
x-rays, electrophysiologic studies, 
including EMGs and nerve conduction 
studies, qualifY as objective medical 
evidence. Thus, in Toure and Manzano 
the diagnosis of plaintiffs' disc injuries 
was properly supported by expert 
proof regarding the results of MRIs. 
Notably, in both cases the expert read 
the MRI films. On the other hand, the 
chiropractor's mere reference to an 
MRI report was insufficient in Nitti. 36 

Something more was required, e.g., 
proof he read the MRI film, the 
introduction into evidence of the film 
or the report, or compliance with the 
requirements of the "professional 
reliability" rule of Hambsch v. New 
York Cit), Trans. A uth. 37 

The Court noted that the detection 
of spasms in lhe injured area by a 
physician lIli:Ly also qualify as objective 
medical evidence of any injury,38 
I fowcver, Ihe spasms must be 
"object i vel y ascertained. "39 

Prcsumaoly, slich requirement can be 
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met by proof of a test perfonned which 
induced the spasm. Thus, in Nitti, the 
chiropractor's testimony that he 
observed muscle spasms in the injured 
area was insufficient because there was 
no further testimony regarding how the 
spasms' presence was "objectively 
ascertained, "40 but in Toure the 
observation of the presence of spasms 
sufficed as they were detected by the 
performance of a physical 
examination.41 

With respect to standard 
chiropractic testing of a plaintiff and 
the results thereof as constituting 
objective medical evidence sufficient 
to support a diagnosis of injury, the 
Court's holding is significant. 
Preliminarily, as revealed by the 
Fourth Department decision, but not 
the Court of Appeals' own decision, in 
Nitti plaintiff's testifying expert 
performed all the standard chiropractic 
tests, as discussed, supra. Of note, the 
chiropractor stated that the results of 
the very test rested solely upon 
plaintiff's subjective complaints of 
pain or restriction of range of motion, 
which the Court of Appeals did note.42 

Since the results rested solely on the 
plaintiff's subjective input, the Court 
ruled that the result of these tests 
cannot as a matter of law qualifY as 
objective medical findings43 

Consequently, the resuIts of any 
clinical or diagnostic test, whether 
performed by a chiropractor or 
physician, which rest solely upon the 
plaintiff's input are insufficient. The 
mere fact that it is a "test" does not 
render it objective in such 
circumstances. The chiropractor or the 
physician conducting tests with 
subjective inputs to make their results 
objective in nature must implement 
them with procedures which can be 
used to rule out the possibility of false 
or feigned inputs by the plaintiff.44 

Secondly, the Court held that it is 
not necessary to have proof which 
shows the claimed limitations or 
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disabilities to be objectively measured 
or ascertained, as required by the First 
Department in Toure4' and the Fourth 
Department in Manzano.46 Rather, all 
that is required is medical or 
chiropractic testimony that the 
plaintiff's claimed limitations or 
disabilities are, as stated by the 
physician in Toure, "a natural and 
expected medical consequence of the 
[plaintiff's] injuries,"4? or by the 
physician in Manzano, "the injury was 
consistent with plaintiff's complaints 
regarding the physical limitations of 
her neck and back".4' In other words, 
it will suffice if the medical or 
chiropractic expert testifies that what 
the plaintiff says he/she cannot do is 
consistent with the objectively 
established injuries or a normal 
sequelae of such injuries. 

,Overall, it is to be noted that the 
Court drew a distinction between 
proving the alleged injury and the 
limitation of use or disability alleged to 
be the result of that injury. Prior 
Appellate Division decisions, as in 
Toure and Manzano, had not always 
been sensitive to that distinction. 

Lastly, it shoul(i be mentioned that 
the Court held that an opinion of 
permanency of an injury need not be 
based on a recent examination of the 
plaintiff, rejecting a substantial body of 
Appellate Division precedent to the 
contrary. According to the Court, once 
a physician or chiropractor gives an 
opinion of permanency of an injury, it 
is not necessary to validate that 
opinion by future examinations49 Of 
course, if there is testimony by a 
defense physician or chiropractor that 
the injury is not permanent, based on 
an examination subsequent to the 
plaintiff's expert examination, 
prudence suggests that another 
examination of the plaintiff by 
plaintiff's physician or chiropractor be 
conducted to verify the initial opinion 
is in order. 

48 

BilL OF PARTICULARS 

CONCLUSIONS 

As can readily be seen, the Toure 
decision is an important one for the 
plaintiff's bar to understand and 
reckon with. To the author, it "giveth" 
the plaintiff's bar a lot. This 
conclusion is premised upon the 
author's view that as the Court, by 
reason of its various holdings, as 
discussed supra, has made it less 
difficult to establish a limitation of use 
and has lowered the bar with respect to 
the "significance" or "consequential" 
requirement of the claimed limitation 
of use, plaintiffs who sustain disc 
mjuries and back and neck 
sprains/strains as a result of an 
automobile accident should have an 
easier time in establishing prima facie 
a serious injury than pre-Toure. 

To be sure, the Court "taketh 
away" from the bar by reason of its 
rejection of the omnipresent standard 
chiropractic tests as a means of 
showing the presence of a soft-tissue 
injury or disc injury. This will require 
the weanmg of the bar from 
chiropractors to the use of standard 
medical diagnostic tools. 

Overall, it appears to the author 
that the plaintiff's bar has been 
"giveth" more. The need to move 
away from chiropractic proof to 
objective medical proof, which will 
provide a firm basis to establish a 
serious injury and ensure as well a 
better screening of the cases the bar 
accepts, does not seem to be too high a 
price for what the Court has "giveth". 

Mike Hutter is a Professor of Law 
at Albany Law School in Albany and 
is special counsel to Powers & 
Santola. 
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