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A hospital record may contain a 
wide range of information, acquired 
from various sources, concerning a 
person who has been treatcd at the 
hospital. Such information can 
include statements of the physical 
condition of the person on arrival at 
the hospital, encompassing complaints 
of pain, symptoms, injuries presented 
with, presence or absence of 
intoxication or influence of drugs; 
recordation of the person's medical 
history, encompassing present and past 
complaints of pain, cause of the 
injuries complained of, prior medical 
treatment; descriptions of treatment, 
including medical and surgical 
services, and medication; recordation 
of routine medical measurements, e.g., 
pulse, temperature, blood pressure; 
description of physical condition while 
hospitalized, i.e., "lethargic", "doing 
well", "irrational", etc.; reporting of 
standard or routine diagnoses as well 
as results of x-rays, MRI's, EKG's, 
etc., and routin~ laboratory tests; and 
the names of the health care 
professionals attending or treating the 
person. In a subsequent personal 
injury action commenced by the 
patient, whether a medical malpractice 
action or an ordinary negligence 
action, this information may be 
relevant -- it could support or defeat 
the person's claim. Thus, the question 
is posed; When, if ever, is the 
information contained in a hospital 
record admissible at the trial of the 
action? 

As a general proposition, the' 
entries contained in hospital records 
are potentially admissible under New 
York's business records exception to 
the hearsay rule, CPLR 4518(a). A 
hospital is embraced within the 
statute's broad definition of 
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"business", namely, "a business, 
profession, occupation or calling of 
every kind".' As noted by a 
prominent commentator: "This result 
is appropriate for the safeguards of 
trustworthiness of records of the 
modern hospital are at least as 
substantial as the guarantee of 
reliability of records of business 
establishments generally".' 

Merely because hospitals arc 
businesses under the statutory 
business records exception does not, of 
course, automatically mean that 
everything contained in their records is 
admissible. Rather, only an entry 
which is a recordation of an "act, 
transaction, occurrence or event" can 
be admitted under CPLR 4518(a). 

Furthermore, admission of an entry 
that is a recordation of such an "act, 
transaction, occurrence or event" will 
require compliance with the 
foundation requirements mandated not 
only by C;PLR 4518(a) - "[F}irst, thai 
the record be made in the regular 
course of business - essentially, thai it 
reflect a routine, regularly conducled 
business activity, and that it be needed 
and relied on in the performance or 
functions of the business; second, Ihal 
it be the regular course of such 
business to make the record (a douhle 
requirement of regularity) - essentially. 
that the record be made pursuant 10 

established procedures for the rouline, 
habitual, systematic making of slich a 
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record; aHd fhird, that thc record be 
made at <)1' ab()ul the time of the event 
being rcc(,rdcd - essenlially, that 
recollection be fairly accurate and the 
habit or rouline of making the entries 
assul'ed,"J - but also the judicially 
imposC(l Johnson v. Lutz requirement4 

- "[EJach participant in the chain 
producing the record, from the initial 
declarant to the final entrant, must be 
acting within the course of regular 
business conduct or the declaration 
must meet the test of some other 
hearsay exception .... "5 With respect 
to these foundation requirements, it is 
worth repeating that a hospital record, 
like records of any "business" 
encompassed by CPLR 4518(a), 
"cannot be admitted simply because it 
is trustworthy; the requirements of 
CPLR 4518(a) must be satisfied."6 

This article will discuss the 
recurring issues that arise when an 
attorney is seeking to have admitted an 
entry in a hospital record under CPLR 
4518(a). Initially, it will address what 
information in a hospital record is 
potentially admissible under thc 
statute. Discussiou of the two 
foundation requirements that generate 
most of the problems - "regular course 
of business" and "Johnson v. Lutz" -
will then follow7 Lastly, a brief 
discussion of the method to satisfY 
foundational requirements for the 
admissibility of the entry will be 
made. 

"ACT, TRANSACTION, 
OCCURRENCE OR EVENT" 

Observations, Treatment, 
Diagnosis 

Courts ill New York have given the 
statillory phra:.;(~ "ally act, transact.ion, 

OCCIlITem:c I'll' cv('nl" the "hroadest 
po.o..:sihle II1!t';rpn:(atioll".H A;-.; ;l result, 

:lhJlo.~1 all l~fltries ill ;1 hospilal record 
will hl' \.·nl.~ujnplIs:-:t'd within the 
phrasl~. lIud tlH:~Y will he adillissibic 
provid~'d Ihf', j(llliu.lHtioll n~qllm~lllenl.s 

as 10 .'>lIdl .-;.~.nll'iCH HI\~ 1111'1 'I 
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Thus, entries regarding direct 
observations of fact, or conclusions 
readily inferable from such observed 
facts, concerning the person are 
potentiallyadmissible. Io Such entries 
include observations of injuries 
sustainedll or diagnosis thereofI2 as 
well as physical or mental condition, 13 

including intoxification,I4 and drug 
influence, IS and medical 
treatment/services rendered. I6 

Likewise, results of routine laboratory 
tests or diagnostic testing l7 and 
reports thereof, IS as well as the 
reports of non-hospital employed 
physicians and medical specialists I9 

are potentially admissible. 
Additionally, entries regarding 
personal data of the person,20 dates of 
the person's entry and discharge,2l 
and the identities of those attending or 
treating the person22 are potentially 
admissible. 

History 

The case law also recognizes that 
the person's "history" as recorded in a 
hospital record is potentially 
admissible.23 Thus, the recordation of 
the events and symptoms leading up 
to the injury ~ustained and subsequent 
hospitalization may be admissible,24 
as well as a recordation of prior 
illnesses and medical treatment or 
absence thereof. 25 

Opinion 

In addition to entries recording 
standard or routine diagnosis being 
potentially admissible,26 entries 
recording elaborate or difficult 
diagnoses and prognoses are also 
potentially admissible." While 
"opinions" are not specifically 
enumerated in CPLR 4518(a), unlike 
in its federal counterpart FRE 803(6), 
the New York Court of Appeals in its 
i"irst full discussion of CPLR 
4518(a)'s predecessor, CPA §374-a, in 
People " Kohlmeyer,28 held that a 
hospital entry recording an opinion of 
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a physician can be admissible under 
the statute. Its rationale was stated as 
follows: "We fail to sec why the 
recorded conclusions of the hospital 
physicians on scientific matters 
should be deemed objectionable on 
any ground when they would not be 
objectionable were the physician 
whose diagnosis is contained in the 
record called personally to the witness 
stand"." In Kohlmeyer, the opinion 
admitted reflected a physician's 
diagnosis of insanity of an inheritable 
character. 

Consistent with Kohlmeyer, the 
case law indicates that opinions are 
routinely admitted if the appropriate 
business records foundation 
requirements are established30 and the 
OpInIOn IS not otherwise 
inadmissible.31 Argument that 
allowing the admissibility of an 
opinion via an entry in a hospital 
record denies the adverse party of 
cross-examination has been 
rej ected. 32 

Whether the qualifications of the 
physicians who made the opinion and 
the basis thereof must be affirmatively 
established or may be presumed is not 
entirely clear. 33 The argument that 
such conditions, which are imposed 
when a pbysician testifies at trial in 
order to show the reliability of the 
opinion, need not be separately shown 
rests upon the view that they are 
unnecessary because reliability is 
present once the foundation 
requirements for the entry as a 
business record are met.34 Proper 
qualifications and basis for the 
opinion would be presumed.35 The 
contrary argument is based on the 
view that the opinion evidence 
foundation requirements should not 
be permitted to be easily cvaded by a 
stratagem or having the expert's 
opinion received through the record 
rather than by the expert's tcstimony.:I(, 
A suggcskd resolution is that tllL~ trial 
judge should havl~ tit...: discretion tn 
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require an affirmative showing of 
proper qualifieations and basis, and, 
depending upon the circumstances of 
the particular case and indicia of lack 
of trustworthiness regarding the 
opinion, such diseretion could be 
invoked to require an affirmative 
showing of qualifications and basis of 
the opinion." 

Foundation Requirement: 

"Germane To Diagnosis or 

Treatment" 

It is well settled that an entry in a 
hospital record is admissible under the 
business records exception only if it is 
relevant to diagnosis or treatment of 
the personhospitalized.38 This 
requirement is a result of the Court of 
Appeals' interpretation in Williams v. 
Alexander39 of CPLR 45 1 8 (a)'s 
"regular course of such business". 

In Williams, plaintiff testified that 
he was struck by defendant's car while 
crossing an intersection and that 
defendant before striking him had not 
slowed down while approaching the 
intersection. To establish his injuries, 
plaintiff introduced a hospital record 
recording the lllJunes he had 
sustained. Defendant, on the other 
hand, testified that he had been 
stopped at the intersection, waiting for 
the traffic light to change, and that he 
was struck in the rear by another car, 
which caused his car to strike plaintiff. 
To support this testimony, he offered 
into evidence another pOltion of the 
hospital record which contained a 
statement made by the plaintiff to a 
treating physician and recorded by the 
physician, which read: "[H]e was 
crossing the street and an automobile 
ran into another automobile that was 
at a standstill, causing this car (stand
still) to run into him". The plaintiff 
denied making the statement and the 
physician who recorded it did not 
testify. The trial court admitted that 
portion of the hospital record over the 



plaintiff's objection. 

The Court of Appeals in a 4 to 3 
decision held that the trial court erred 
in admitting the objected-to part of the 
hospital record. The majority, after 
stating that the admissibility of 
business records under the statutory 
exception to the hearsay rule rested 
upon a rationale that they would be 
reliable upon a showing of compliance 
with the exception's foundation 
requirements, was of the view that 
only those records as were made for 
the purpose of assisting the business in 
carrying on its business would be ones 
that were made "in the regular course 
of business" foundation requirement, 
thereby ensuring the records' 
reliability40 Only when the 
information recorded is related to the 
business of the entity making the 
record will there be, the majority 
opined, sufficient incentive to assure 
the accuracy of the information 
recorded.41 

Applying this rationale to a 
hospital, the majority stated: 

"The business of a hospital, it 
is self-evident, is to diagnose and 
treat its patients' ailments. 
Consequently, the only 
memoranda that may be regarded 
as within the compass of the 
section are those reflecting acts, 
occurrences or events that relate to 
diagnosis, prognosis or treatnlent, 
or are otherwise helpful to an 
understanding of the medical or 
surgical aspects of .... [the 
particular patient's] 
hos pi talizati on .... "42 

While this analysis has been 
criticized, 43 it continues to be followed 
by the New York courts. Thus, the 
mere fact that a physician or other 
health care professional has made an 
entry in a hospital record reflecting 
information about the patient does not 
mean the entry is automatically 
admissible. Rather, the entry must be 
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germane to the diagnosis or treatment 
of the patient. 

Difficulty in determining whether 
an entry is relevant to diagnosis or 
treatment ordinarily arises with respect 
to the hospitalized person's 
"history".44 Williams itself is the 
source of the difficulty. 

In Williams, it was held that the 
objected-to entry, relating to how the 
accident occurred, specifically, how 
defendant's car had come to strike 
plaintiff, was not relevant to medical 
diagnosis or treatment.45 Quoting 
from an Ohio Supreme Court decision, 
the majority wrote: '" [I]t was the 
business of the hospital to diagnose 
plaintiff's condition and to treat her for 
her ailments, not to record a statement 
describing the cause of the accident in 
which plaintiff's InjUrIes were 
sustained. "'46 "There is no need", the 
majority continued, "[in the case of 
statements detailing the circumstance 
of an accident where they are 
immaterial to, and were never intended 
to be relied upon in the treatment of 
the patient] for the physician to 
exerCise care III obtaining and 
recording the information or to 
question the version, whatever it may 
be, that is given to him. The 
particulars may be a natural subject of 
the doctor's curiosity, but neither the 
inquiry nor the response properly 
belongs in a record designed to reflect 
the regular course of the hospital's 
business" .47 Yet, the majority 
concluded that "[I]n some instances, 
perhaps, the patient's explanation as to 
how he was hurt may be helpful to an 
understanding of the medical aspects 
of his case; it might, for instance, 
assist the doctors if they were to know 
that the injured man had been struck 
by an automobile. However, whether 
the patient was hit by car A or car B, by 
car A under its own power or propelled 
forward by car B, or whether the 
injuries were caused by the negligence 
of the defendant or of another, cannot 
possibly bear on diagnosis or aid in 
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detennining treatment."48 In essence, 
the majority indicated that in some 
situations details of the accident may 
be germane to treatment and 
diagnosis, but does not provide much 
guidance as to how specific the details 
can be and how it is to be determined 
what specific details are then 
admissible. 

Cases applying the Williams v. 
Alexander standard are numerous.49 

Notably, the results are unpredictable 
and not always consistent regarding 
the extent of the "particulars" details 
of the accident causing the injury. 50 

Representative cases concluding that 
details as to how the accident occurred 
are germane to medical treatment and 
diagnosis include Wright v. New York 
City Housing Auth.," Nieves v. New 
York City Housing Auth.,52 Barzaghi v. 
Maislin Trans.,53 Schanberg v. State,54 
McDermott v. Barker,55 and Tyson v. 
Bittner. 56 Cases concluding that 
details of the accident are not germane 
include Haulotte v. Prudential Ins. 
CO.,57 Schroder v. Can. Ed Co.," 
Echeverria v. City of New York," 
O'Connor v. Village of Port 
Jefferson,6o Gunn v. City of New York,6l 
Edelman v. City of New York,62 and 
Roberto v. Nielson. 63 

The above cases do suggest that a 
court considers what in its view would 
be germane to treatment and 
diagnosis, and, as well that the court 
may not be bound by what the medical 
profession deems to be germane.64 

However, the suggestion is nol 
convincing as analysis of the cases 
show that the results reached in these 
"history" cases were largely based on 
expert testimony as to whether or not 
the entry was germane to diagnosis 
and treatment. 65 Thus, whether a 
particular "history" entry was 
germane to diagnosis and treatment 
will turn upon expert testimony,66 a 
point recent cases seem to be 
emphatically stressing.67 

It must also be noted that when an i 
! 
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entry in a hospital record pertaining 
to a party in an action is considered 
not to be germane to diagnosis or 
treatment, the entry does not become 
admissible simply because it is 
adverse to or contrary to that party's 
position at trial, thereby making it a 
potentially admissible admission 
against the party's interest. 68 This, of 
course, is the precise holding in 
Williams v. Alexander, where the 
offered history portion of the hospital 
record, as related by plaintiff, which 
contained a version of the accident 
which was contrary to his trial 
testimony, was ruled inadmissible as 
not germane to treatment or 
diagnosis.69 For the jury to hear the 
content of that excluded portion ofthe 
hospital record, the person who 
recorded the statement will have to 
testifY that such statement was made 
to him/her by the party 70 or that the 
statement most likely came from the 
party,'1 or that the excluded portion is 
admissible under the past recollection 
recorded exception of the hearsay 
rule.?2 

Foundation Requirement: 
llJohnson v. Lutz" 

Entries in a hospital record will 
not be admissible merely because 
they are determined to be germane to 
the patient's diagnosis and 
treatment. 73 Rather, like all records 
that are sought to be admitted under 
CPLR 4518(a), the relevant entry 
must be made upon the recorder's 
own personal knowledge, or from 
information given by one with 
personal knowledge and a duty to 
transmit the information to the 
recorder, or the entry must be 
encompassed within another hearsay 
exception or be considered "non
hearsay".74 The fact that this 
requirement was not mentioned in 
Williams " Alexander is of no legal 
significance because no Issue 
concerning it was raised therein, or 
was necessary to the decision. 
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Initially, the applicability of this 
requirement to hospital records 
means that any entry therein for 
which the identity of the person who 
was the source thereof is 
unidentifiable will be inadmissible. 75 

The reason is that absent such proof 
the Johnson v. Lutz requirement 
cannot be determined in the first 
instance. Thus, it is always necessary 
to identify the source for the 
information recorded in the record. 

With respect to the business duty 
element, it cannot be doubted that 
where the source ofthe information is 
a health care professional employed 
by the hospital or one who has 
privileges at the hospital or one who 
maintains an ongoing relationship 
with the hospital, all of whom have 
the requisite personal knowledge, and 
that person makes the entry or 
transmits it to the recorder, the 
element IS met. 76 A person 
unaffiliated with the hospital, or a 
mere "outsider" who is the source of 
the information lacks the requisite 
duty77 

What about the patient who is the 
source of the information? Does the 
patient have the requisite business 
duty or is slhe an "outsider"? It has 
been argued that the patient has such 
a duty because when providing 
information about the 
injurylcondition, slhe is "an essential 
part of the hospital's business".7S 
However, the weight of authority 
rejects this viewJ9 

For information whose source is 
the patient, or other "outsiders". 
resort must then be made to other 
exceptions to the hearsay rule to 
determine if the transmittal of that 

information comes within one of 
those exceptions. Which hearsay 
exception is applicable is ifn;lcval1l'~ 

all that matters is fhat then.: is all' 

applicable exception. 
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If the party were the source of the 
information and the information is 
against the party's present interest and 
offered against the party, the entry 
recording that statement will be 
admissible under the party admission 
exception to the hearsay rule.'O It 
must, of course, as discussed 
previously, be germane to diagnosis 
and treatment. 81 

Where the patient's statement as 
recorded does not fall within the party 
admission exception, a situation 
which would occur where the patient 
is offering into evidence the entry 
(whether it be observation, history or 
opinion), the case law recognizes that 
the entry is nonetheless admissible 
where it is germane to diagnosis and 
treatment. 82 These cases are 
problematic because there is no 
separate hearsay exception presently 
recognizable by the Court of Appeals 
covering statements made for medical 
diagnosis; indeed, the Court of 
Appeals has refused to recognize such 
an exception covering the transmittal 
of one's medical "history". 83 

Notwithstanding this precedent, it 
would appear that modem New York 
law is in fact embracing such an 
exception, and an overruling of the 
precedent by the Court of Appeals 
seems likely, especially when its 
decision in Williams v. Alexander 
conflicts with it. 84 

Under the proper circumstances 
other exceptions may be available to 
encompass the patient's transmittal of 
the information, such as the excited 
utterance, present sense impressions 
or dying declarations exceptions. 
Such other exceptions may also cover 
the transmittal of information by 
other "outsiders" to the recorder of 
the statement. 85 

Laying The Foundation 

It goes without saying that the 



party who offers into evidence a 
hospital record must lay the 
appropriate foundation for its 
admission, unless admissibility is 
stipulated too. Two methods are 
available, foundation testimony by an 
appropriate witness pursuant to CPLR 
4518(a) or certification of the record 
pursuant to CPLR 4518(c). Ifneither 
ofthese methods is complied with, the 
record will not be admitted.86 

As required by CPLR 4518(a), it 
will be necessary to lay a proper 
foundation for the record by eliciting 
testimony from someone with 
knowledge of the hospital's record
keeping procedures that such record 
was made in the regular course of 
hospital business, that it was the 
regular busiuess of the hospital to 
make such record, and that the record 
was made at or soon after the 
information was obtained. 87 The 
Johnson v. Lutz foundation 
requirement may also have to be 
addressed, either by the witness or by 
reliance on the record itself. 88 

Reliance upon CPLR 4518( c) as 
the method to have the record 
admitted s!>ould seriously be 
considered. The certification should 
establish that the record meets the 
foundation required for all business 
records under CPLR 4518(a).89 By 
utilizing the certification process 
provided by that section, the need for 
the calling of a foundation witness is 
eliminated. Moreover, under recent 
case law the certification makes the 
record conclusively admissible,90 and 
the prima facie evidence effect 
created by the certification establishes 
a rebuttable presumption that the 
record's entries are an accurate 
statement of the facts stated.9l Lastly, 
certification of the record renders any 
test results contained therein 
admissible without the need for any 
separate foundation showing for 
them.92 
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Conclusion 

Needless to say, careful 
consideration is necessary when one 
plans to introduce a hospital record as 
to specific entries therein. Don't 
overlook the issues discussed. 

Michael J. Hutter, Jr. is a 
Professor of Law at Albany Law 
School in Albany and is Special 
Counsel to Powers & Santola, LLR 
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