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EXERCISE 1 

POST-INTERVIEW ATTORNEY INSTRUCTIONS 
 

Instructions for Writing the Counseling Memo 
 

 Now that you have interviewed your client, you need to examine the legal issues 
that bear upon your client’s problem.  By now you and your partner should have learned 
that your client is concerned with the proposed restrictive covenant and dividing profits 
with Jake.  You cannot counsel your client about possible courses of action until you 
understand the legal aspects of the problem.  I’d like you and your partner to prepare one 
memo that facilitates and summarizes your preparation for the meeting you will be 
having with Pat Peterson.  The memo should contain the following sections: 
 
1.   Analysis of the law 

a. Discuss the law and how it applies to the facts of this case.  This section 
should be written like the discussion or analysis section of an interoffice, 
predictive memo.  Use TRACC, IRAC or CRAC to guide your answer.  
For each issue state your conclusion, identify the legal rule with 
appropriate citations and discuss law (focus on the facts, reasoning and 
holding of cases, to the extent relevant).  Then, explain how the law 
applies to your case. You should divide the topic into sub-sections.  Use 
complete sentences and well-constructed paragraphs. Use proper 
Bluebook form for practitioners.  You need not provide parallel citations – 
you can choose which print reporter to cite for state cases.  Your answers 
should be clear, concise and straightforward.  

b. Within this section, I’d like you to focus on two legal issues: 
(1) Whether the covenant is enforceable. 
(2) What a court can do and/or would likely do if it’s not enforceable.  

c. Do not include sections for the issue, brief answer or facts. 
d. You should research Massachusetts law. 
e. DO NOT research or discuss the law relating to how Pat and Jake should 

split the profits.  I gave you the relevant law on that issue below. 
 
2. Outline of meeting 

a. Describe how you intend to structure your counseling meeting. 
b. Identify any specific concerns you have about the meeting and how you 

intend to deal with those concerns (i.e. delivering bad news, explaining 
complicated law, a client making a decision you think is immoral, a client 
making a decision with which you disagree, a client wanting you to make 
the decision).  



c. For each legal issue, explain if and how you intend to present it to the 
client.  You should be clear about if and how you will explain the law to 
your client and may even write out portions of script, if you wish.  

 
3. Goals and concerns 

a. Summarize the client’s goals and concerns, as you understand them. 
b. Identify any additional goals or concerns that you think the client might or 

should have. 
 
4. Analysis of client’s options 

a. Identify the options and potential solutions that you believe the client has. 
b. Analyze the pros and cons of each option, including legal and non-legal 

ones, and potential consequences.  
c. Estimate likelihood of success of each option. 
d. Explain how you will help the client reach a decision. 

 
 

 In drafting your counseling memo, please abide by the following guidelines: 
 
• No more than ten pages. 
•   Section 1 must be written in double-spaced prose.  Sections 2, 3 and 4 may be 

written in double-spaced prose or single spaced outline form – you can 
choose.   

• One-inch margins on all four sides. 
• Times New Roman 12 point font. 
• No cover page, but a separate page attached at the end with your names.  (This 

is the only place that your name should appear.) 
• The memo is due by 9 a.m. on February 18 outside of my office. 
• You should research and write one memo with your partner and you should 

discuss the results of your analysis with your partner as you prepare to counsel 
your client.  I do not expect all teams of lawyers to reach identical conclusions 
or make identical decisions about how to counsel each client, but I do expect 
collaboration by partners so that you can consistently counsel the client. 

 
 

Additional Attorney Information 
 

The proposed restrictive covenant language is as follows: 
 

8.  For a period of five years from the date of this 
Agreement, Sellers shall not, on their own or together, 
directly or indirectly, own, conduct, advise, assist, manage, 
direct or participate in any restaurant business within the 
Eastern United States. 

 



You have no idea how many hours it might take to work out a solution to this 
problem if you have to negotiate with Jenny Lee Corporation or with Jake, but you would 
guess that it wouldn’t take more than a few hours for each. 
 

It takes two to three years before a case comes to trial.  You estimate a trial of a 
case of this kind (i.e. a case involving a restrictive covenant or a case determining how to 
split profits) would probably last one to three days.  [Double all numbers if you had to 
litigate both issues.] 
 

It would probably cost $10,000 to $15,000 from the date you file a lawsuit until 
the first day of trial.  It would probably cost between $3,000 and $5,000 a day to try a 
case like this. 
 

If Pat was to violate the terms of the restrictive covenant, Jenny Lee could seek 
damages and/or an injunction.  Companies often seek an injunction to enforce a 
restrictive covenant and, if the parties don’t settle, courts often grant such relief.  If Jenny 
Lee sought damages, it would be for the amount that Jenny Lee could prove Peterson 
caused by her/his actions. 
 

Mediation (in which a mediator tries to work out a settlement and may give his or 
her opinion as to who has the stronger case, but in which no one is forced to settle) 
usually takes about three hours, can be arranged within weeks, and costs about $100/hour 
in addition to the lawyer’s fees.  You estimate you would need about ten hours to prepare 
for and participate in the mediation. 
 

Arbitration (in which someone actually decides who wins) would probably last 4 
to 8 hours, can be arranged within weeks, and would probably cost about $100/hour in 
addition to your fee.  You estimate you would need 8 to 16 hours to prepare for and 
conduct arbitration. 
 

Law regarding division of profits for a partnership:  If there is no agreement, 
written or oral, the court will consider all of the circumstances and determine what is fair.  
You don’t know anything more about what criteria courts use to resolve such an issue, 
but your guess is that absent extraordinary circumstances, the courts will divide the 
profits evenly. 
 

Taxes: I imagine that the taxation of the proceeds from the sale of this business 
would be complicated, but I think you could assume that it would be taxable as regular 
income. 

 
 



Instructions for Conducting the Counseling Session 
 

You will prepare for the counseling by completing the Memo described above. 
You should also consider the questions below.  The Counseling Memo will be helpful in 
preparing for the meeting, but during the meeting itself you may decide to adhere to the 
plan or to deviate from it as you would in “real life.”  
 

 As you plan to counsel, you may consider the following questions as guidelines 
for your preparation.  You may, of course, cover any topics that you feel are relevant to 
your interaction with this client and achievement of their goals.      

 
1. What are your overall goals for this meeting?   
2. What do you think are the client’s expectations about the meeting and its 

outcome? 
3. How will you open and begin the meeting? 
4. How will you obtain the information that you need about the client’s 

concerns? 
5. How do you plan to explore the client’s goals?  
6. How do you plan to explain the law to the client? 
7. How will you relate the law to the client’s situation? 
8. How do you plan to explore the alternatives available to the client?   Be sure 

to follow each to its end.   
9. How do you plan to explore the pros and cons (legal and otherwise) of each 

alternative? 
10. How will you solicit the client’s participation in this process? 
11. What legal questions do you anticipate coming up and how will you address 

them? 
12. What non-legal concerns do you anticipate coming up during the interview?   
13. How do you plan to facilitate the client’s decision making? 
14. Do you have a recommended course of action?  Will you share it with the 

client? 
15. What would you do if you were this client?  What would you do if you were 

in this situation yourself? 
16. How do you plan to end the meeting? 

 
At the conclusion of the meeting, you may or may not be able to close out the 

matter.  If you and the client are able to reach a satisfactory resolution that does not 
involve further representation by you, then you should consider the case closed and make 
that clear to the client. If you and the client conclude that an appropriate resolution will 
require further work, you should agree on the next steps.  Whatever the decision, there 
will not be any continuing representation or more work on this assignment.  

 
 

Good luck with the assignment.  Do not hesitate to ask me questions.   



FYI…Here are the role instructions that were given to your client. 
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EXERCISE 1A 

CONFIDENTIAL CLIENT INSTRUCTIONS 
 
 You have been assigned the role of Pat Peterson.  The following pages describe 
your personal situation and what has brought you to the lawyers’ office.  Your job is to 
memorize the facts set out below and to tell a consistent and plausible story as 
realistically as you can.  If you are asked about any details other than those identified 
below, you can make them up freely.  Any facts you make up are fine as long as they 
mesh with the rest of the story. 
  

Emotional tone is important in this exercise.  You will play your part best if you 
take time to study the following materials for the purpose of getting a feel for the 
problems of the character you are portraying and how s/he reacts to them.  Keep in mind 
that if you were this client, you might reveal some of your concerns readily in an 
interview with an attorney; others would come out only if the attorney develops good 
rapport with you.  Immerse yourself as deeply as you can into this client's situation, and 
react to the interview situation as you think a real client would.  Through this exercise, 
you should get a sense of what it feels like to be a client meeting with a lawyer for the 
first time, and gain some understanding about how interviewing styles and techniques can 
affect client satisfaction.    
  

You should not play games with the students who are functioning in the lawyer's 
role by holding back information you would naturally provide in order to make them 
"work" to get it.  Nor should you attempt to be unduly helpful to them by revealing more 
than the circumstances of the interview would naturally cause you to reveal.   

 
 

ROLE INSTRUCTIONS FOR PAT PETERSON 
  

Your name is Pat Peterson.  You are one of two partners in a successful ice cream 
shop – Petersons’ Ice Cream Shoppe, which seats about 30 people and does a brisk take-
out business.  The other partner is your older brother Jake.  The two of you have built the 
business up since you were 20.  You are now 27.  You attended the Culinary Institute of 
America for two years after high school.  Jake is a college graduate and has just received 
an M.B.A.  He has also received a high-powered job offer from a bank.  Jenny Lee 
Corporation, a diversified company that is considering opening nationwide ice cream 
shops, has offered to buy the business for $500,000.  The reason you called a lawyer is 
that you need legal help in this sale and you are concerned about your interests.  Be 
prepared to make up details about your family, your address - in Massachusetts - and 
your phone number.   



  
You called a partner in a law firm who was recommended by your brother-in-law.  

The partner suggested that you meet with two of the firm's associates because the partner 
was going to be out-of-town for the next two weeks.  You agreed and scheduled a 
meeting at the law firm.  When you spoke to the partner, you said that you and your 
brother decided to sell the business.  You have two major concerns over this.   

 
First, Jenny Lee is requiring that you and Jake sign a non-competition agreement 

in connection with the sale.  You do not like what you have heard about the business 
ethics of Jenny Lee Corporation (it has a reputation for driving small competitors out of 
business using anti-competitive practices).  Jake really wants to do this deal.  You will go 
along with the sale too, but you are thinking about moving to Pine Falls (a town in 
Massachusetts about 100 miles away) in order to be closer to your elderly parents, and 
you want to be able to keep making ice cream, including Double Fudge Brownie – your 
signature flavor.  You have a cousin in Pine Falls and you have talked about the 
possibility of working together in a restaurant or catering business.  The non-competition 
provision would prevent you from opening an ice cream business or selling ice cream 
anywhere within the Eastern United States during the next five years.*

  

  Jake is happy to 
do this.  (Why should he care?  He's off to do bigger and better things.)  While you don't 
intend to start up another sit-down ice cream shop, you want to retain the right to make 
and sell your ice cream in Pine Falls.  You know that there is no possibility of your 
working for Jenny Lee. 

You love the shop and would like to keep it because it pays well, you like making 
the ice cream and you enjoy the customer contact.  But without Jake, you will not do it 
because you are not good with the books or with the suppliers and you cannot imagine 
trusting a stranger with that part of the business.   

 
Your second concern is over how the proceeds from the sale will be divided.  Jake 

has made it clear that he thinks he should get 70% of the proceeds because he thinks he is 
more responsible for the shop’s success and is completely responsible for Jenny Lee’s 
offer to buy the business.  You believe that it should be a 50 – 50 split because you have 
contributed just as much as Jake has.  You admit that Jake was the go-getter of the 
business, that it was his idea to open the shop and that he obtained the loan to start the 
business, leased the space, dealt with suppliers and paid the bills.  However, you 
developed the recipe for the shop's most popular flavor, Double Fudge Brownie, and you 
worked in the shop for 40 hours a week during the last seven years.  You are the ice 
cream maker and you feel strongly that the business is only as good as the ice cream.  
Moreover, while you both used to work about the same amount of time, Jake has spent 
less and less time at the shop during the last two years, while he pursued his M.B.A.  
Although Jake used to work in the shop for 20 hours a week, in addition to the 20-plus 
hours that he spent on the "business side," during the last two years, while working on his 
M.B.A., Jake's involvement in the business was limited to paying the bills and dealing 

                                                 
*  You understand “Eastern United States” to include all states east of the 
Mississippi River. 



with suppliers, which required at most 20 hours per week.   
 
The partnership agreement provides that you and your brother will decide 

annually and upon dissolution how the partnership profits will be split.  During the first 
year, you and Jake split the partnership profits 25-75.  Other years you were paid based 
upon the hours that each of you worked.  In the last two years, you split the profits 50-50, 
which provided you with pre-tax income of about $55,000.   

 
You love your brother, but deep down you resent him for being so willing to 

accept this non-competition provision and you are envious that he has received a job offer 
that will double his current income.  You want the financial security that would come 
from the sale (about $160,000 for you after paying off business loans and taxes), 
particularly because you do not envision any way to continue making close to the 
$55,000 that you have been able to make in the last two years, and some day you want to 
buy a house, have kids and send them to college.  You should also be willing to consider 
any alternatives that the lawyers might suggest.     

 
 During your telephone conversation, the partner explained the firm's fee structure 
($150/hour for an associate; $250/hour for the partner) and that the initial 35 minute 
consultation was free.  You do not want to pay more than $2,500 for this work. 
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